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PREFACE. 


The  present  work  was  projected  in  1887  and  something  was 
then  done  upon  ft.  It  was,  however,  temporarily  laid  aside  for 
other  tasks,  until  January,  1892.  Since  that  time  it  has  been 
constantly  in  hand  and  has  been  prosecuted  as  rapidly  as  health 
and  the  pressure  of  many  other  duties  would  permit.  Not- 
withstanding the  utmost  effort,  however,  it  has  been  delayed 
long  beyond  the  time  originally  fixed  for  its  completion. 

As  it  is,  the  book  is  very  far  from  being  what  the  writer 
hoped  to  make  it,  or  what  he  still  believes  he  might  have  made 
it,  had  his  work  been  done  under  more  favorable  conditions. 
To  retain  it  longer,  however,  for  further  elaboration  seems 
neither  practicable  nor  wise. 

The  general  outline  and  arrangement  of  Mr.  Benjamin  have, 
in  the  main,  been  adopted.  This  course  was  decided  upon 
for  two  reasons:  first,  because-  Mr.  Benjamin's  classification 
has  always  been  regarded  as  excellent  in  itself;  but  secondly 
and  chiefly,  because  Mr.  Benjamin's  analysis  (which  in  its  turn 
was  largely  that  of  Lord  Blackburn)  has  so  decidedly  controlled 
the  development  of  our  law  in  many  important  particulars, 
that  to  attempt  a  new  classification  or  nomenclature  would  be 
confusing  if  not  presumptuous.  Mr.  Benjamin's  text,  more- 
over, has  been  freely  drawn  upon  for  statements  of  the  Eng- 
lish law. 

No  thought,  however,  of  rivaling  Mr.  Benjamin's  work  has 
been  entertained.  Indeed,  the  writer  is  convinced,  after  con- 
siderable attention  to  the  subject,  that  an  American  book  fol- 
lowing the  method  of  treatment  adopted  by  Mr.  Benjamin  is 
impracticable.  To  show  the  development  of  the  law  by  an 
exhaustive  chronological  statement  of  the  cases  is  possible  in 

England,  and  would  be  possible  in  any  single  State  where 
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one  court  of  last  resort  would  alone  need  to  be  considered, 
but  to  do  the  same  for  the  whole  United  States,  with  over 
fifty  courts  whose  more  or  less  conflicting  decisions  are  final 
within  their  respective  jurisdictions,  seems  beyond  the  reach 
of  any  reasonable  endeavor. 

Nevertheless  an  attempt  has  been  made  to  base  this  work 
upon  a  careful  study  of  the  principal  American  cases.  To  this 
end,  the  cases  have  been  carefully  digested,  and  abstracts  made 
showing  concisely  the  facts  and  the  rule  of  law  announced. 
Upon  this  fqundation,  the  endeavor  has  been  to  make  a  full 
and  clear  statement  of  the  general  principles  which  control 
the  subject,  and  to  give  such  a  range  of  illustration  and  cita- 
tion as  should  show  their  application.  The  abstracts  and  state- 
ments of  cases  have  been  largely  put  in  the  foot-notes  rather 
than  in  the  text,  for  the  purpose  of  keeping  down. the  volume 
of  the  work.  The  result  is  that  the  foot-notes  are  unusually 
heavy,  possibly  unnecessarily  so;  but  if  that  should  be  the  judg- 
ment, the  desire  to  increase  the  practical  usefulness  of  the  book 
must  be  pleaded  in  extenuation. 

No  attempt  has  been  made  to  deal  with  every  case  upon  the 
subject.  Upon  many  points  the  cases  are  now  so  numerous  and 
uniform  that  even  to  cite  them  all  seemed  needless  use  of  space. 
Hundreds  of  cases  have  been  examined  and  rejected  upon  this 
ground.  An  effort  has  been  made,  however,  to  include  all  of 
the  more  recent  and  important  cases  down  to  the  date  of  send- 
ing the  manuscript  to  the  press. 

Parallel  references  to  the  "  Reporters,"  to  the  "  American 
Decisions,"  "  American  Reports,"  '*  American  State  Reports," 
and  to  the  "  Lawyers'  Reports  Annotated,"  have  been  made, 
and,  in  many  instances,  to  the  volumes  of  selected  cases  upon 
the  law  of  Sale.  Priority  of  citation  has,  moreover,  been  usually 
given  to  these  cases,  upon  the  theory  that  they  are  likely  to  be 
the  most  important  and  most  generally  accessible.  Illustra- 
tions of  the  most  important  attempts  to  codify  the  law  of  Sale 
are  given  in  the  Appendix. 

When  this  task  was  undertaken  the  writer  believed  that 
there  was  a  real  need  for  an  American  book  upon  the  law  of 
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Sale.  In  the  long  time  that  he  has  been  at  work,  various  con- 
tributions to  the  subject  have  been  made  by  others,  so  that  it 
is  possible  that  the  need,  if  it  ever  existed,  has  long  since  been 
supplied.  The  writer,  however,  whether  wisely  or  unwisely, 
has  persisted  in  his  undertaking,  and  if  his  work  shall  prove  to 
have  a  value  in  some  degree  commensurate  with  the  labor 

spent  upon  it,  he  will  be  content. 

Floyd  B.'Meohem.    . 
XJnivebsity  of.Miohigak, 

Ann  Arbor,  May  tO,  i90t 
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SALE  OF  PERSONAL  PROPERTY. 


BOOK  L 

OP  THE  CONTRACT  OP  SALE:  ITS  FORMATION. 


CHAPTER  L 


DEFINITIONS. 


g  1  Sale  defined, 
a  — ^  Fonns  of  bargaining; 

a Effect  of  intention. 

4. Essential  elements. 

CL  Farther  of  the   definition  — 
Executory  or  executed  sales. 


§  e. Bargain  and  sale. 

7.  Absolute  and  conditional  saleSL 
a  Voluntary  and  forced  salea 
0.  Judicial  sales, 
la  Public  and  private  salea 


§  h  Sale  defined, —  A  sale  of  personal  property  is  the  trans- 
fer, in  parsnance  of  a  valid  agreement,  from  one  party,  called  the 
edleTj  to  another,  called  the  huyery  of  the  general  or  absolnte 
title  to  a  specific  chattel^  for  a  price,  or  a  consideration  esti- 
mated, in  money.^ 

iMr.  Benjamin,  Sales,  §  1,  says:  another,  in  consideration  of  a  gum 

''It  may  be  defined  to  be  a  transfer  of  money  to  be  paid  by  the  vendee 

of  the  absolute  or  general  property  to  the  vendor."    Long  on  Sales,  1. 

in  a  thing  for  a  price  in  money.'*  Story  (W.  W.)  says:  "  A  sale  is  a 

Blackstone  defines  it  as  "a  trans-  transfer  of  the  absolute  title  to  prop- 
mutation  of  property  from  pne  man  erty  for  a  certain  agreed  price.'* 
to  another  in  consideration  of  some  Story  on  Sales,  §  1. 
price."  2  BL  Com.  446L  Kent  de-  Tiedeman  defines  it  as "  a  contract 
fines  it  as  "a  contract  for  the  trans-  or  agreement  for  the  transfer  of  the 
f er  6l  property  from  one  person  to  absolute  property  in  personalty  from 
another  for  available  consideration."  one  person  to  another  for  a  price  in 
2  Kent's  Com.  468.  money."    Tiedeman  on  Sales,  §  1. 

Long*8  definition  is  ''a  transfer-  English  Sale  of  Goods  Act,  1898: 

ring  of  property  from  one  person  to  "  l.-'-Cl)  A  contract  of  sale  of  goods 

8 


§  1.]  LAW   OF   SALE.  [bOOK   I. 

The  essential  elements  here  involved  are  that  there  mnst  be 
(1)  a  transfer,  of  (2)  the  general  or  absolute  title,  to  (3)  a  spe- 
cific chattel,  for  (4)  a  price  in  money  or  a  consideration  esti- 
mated in  money. 

Sale  is  pre-eminently  the  transfer  of  the  title.  This  transfer 
may  ensue  at  once  as  the  immediate  effect  of  the  present  agree- 
ment of  the  parties;  or  it  may  be  the  postponed  result  to  ensue 
in  future  from  the  present  agreement  of  the  parties  aided  or 
completed  by  some  subsequent  act  or  event,  such  as  the  lapse 
of  time  or  the  performance  of  precedent  conditions.  In  either 
case  the  sale  takes  place  only  when  the  title  passes. 

Sale  means,  moreover,  the  transfer  of  the  absolute  or  gen- 
eral title.  There  may  be  other  transfers,  of  limited  interests, 
such  as  the  right  of  possession  or  some  special  property  in  or 
lien  upon  the  goods ;  but  these,  as  will  be  seen,^  do  not  consti- 
tute a  sale. 

There  can  clearly  be  no  present  sale  until  the  specific  chattel 
has  been  ascertained  and  identified.  There  may  b^  bargain- 
ings concerning  the  future  sale  of  a  chattel  not  yet  in  exist- 
ence, or  not  yet  ascertained;  but  these  bargainings,  as  will  also 
be  seen,^  cannot  ripen  into  sale  until  in  some  way  the  particular 
chattel  has  been  ascertained. 

There  may  be  transfers  of  title  for  some  other  consideration 
than  a  price  in  money ;  but  no  transfer,  as  will  further  be  seen,* 
is  entitled  to  be  denominated  a  sale  unless  it  be  for  a  price  in 
money,  or  at  least  a  consideration  estimated  in  money. 

is  a   oontraot   whereby  the  seUer  property  in  the  goods  is  to  take  place 
transfers  or  agrees  to  transfer  the  at  a  future  time  or  subject  to  some 
property  in  goods  to  the  buyer  for  a  condition  thereafter  to  be  fulfilled, 
money  consideration*  called  the  price,  the  contract  is  called  an  agreement 
There  may  be  a  contract  of  sale  be-  to  sell.    (4)  An  agreement  to  seU  be- 
tween one  part-owner  and  another,  comes  a  sale  when  the  time  elapses 
(3)  A  contract  of  sale  may  be  abso-  or  the  conditions  are  fulfilled  sub- 
lute  or  conditionaL  (8)  Where  under  ject  to  which  the  property  in  the 
a  contract  of  sale  the  property  in  the  goods  is  to  be  transferred."        * 
goods  is  transferred  from  the  seller  ^  See  post,  ch.  IL    ^ 
to  the  buyer,  the  contract  is  called  <  See  post,  Book  n,  ch.  IV« 
a  sale;  but  where  the  transfer  of  the  '  See  post,  ch.  V* 
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CH.  I.]  DEFINITIONS.  [§§  2,  8. 

§  2. Forms  of  bargaining. —  The  bargainings  of  par- 
ties respecting  a  transfer  of  title  may  take  a  variety  of  forms. 
Thus,  (1)  there  may  be  an  agreement  whose  legal  Qffect  is  the 
immediate  transfer  of  the  absolute  or  general  title.  This  is  a 
sdUy  called  sometimes,  for  the  purpose  of  further  distinction,  a 
present  sale,  an  executed  sale,  or  a  bargain  and  sale.  Or  (2) 
there  may  be  an  agreement  whose  legal  effect  is  that  the  title 
shall  not.pass  until  a  future  time,  either  because,  in  the  case 
of  an  ascertained  chattel,  something  remains  to  happen  or  be 
performed  which  the  parties  have  treated  as  precedent,  or  be- 
cause the  particular  chattel  whose  title  is  to  be  so  transferred 
has  not  yet  been  ascertained.  This  is  an  agreement  to  seUy 
called  often,  for  purposes  of  further  distinction,  an  executory 
sale.  It  does  not  become  a  sale  until  the  precedent  event  has 
liappened  or  the  condition  has  been  performed.  It  then  be- 
comes a  sale  by  force  of  the  present  agreement  aided  or  com- 
pleted by  the  happening  of  that  event  or  the  performance  of 
that  condition.  Or  (3)  there  may  be  still  another  form  of  agree- 
ment, namely,  the  parties  may  now  agree  that  at  some  future 
time  stated  they  will  come  together  and  enter  into  another 
specified  agreement  either  for  a  then  present  sale  or  for  a  then 
future  sale.  In  this  case  it  is  not  the  intention  of  the  parties 
that  the  title  shall  now  or  then  pass  as  the  legal  result  of  the 
agreement  now  made,  but  only  that  they  will  then  enter  into 
another  specified  contract  which  shall  operate  to  pass  the  title 
either  then  or  at  some  other  time  agreed  upon.  In  other 
words,  adopting  the  distinction  adverted  to  above,  there  may 
be  either  (1)  a  present  sale,  or  (2)  a  present  agreement  for  a 
future  sale,  or  (3)  a  present  agreement  for  a  certain  future 
agreement  to  sell. 

In  all  of  the  forms  of  bargaining  here  referred  to,  however, 
it  is  clear  that  one  result  is  aimed  at,  namely,  the  transfer  of 
the  title,  or  a  sale. 

§  8. Effect  of  intention. — Whether  in  any  given  case 

the  bargainings  of  the  parties  shall  amount  to  a  present  sale, 

or  only  to  an  agreement  to  sell,  depends  often  and  largely 
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upon  the  intention  of  the  parties.  There  are,  however,  cer- 
tain conditions  or  circumstances  which  conclusively  determine 
their  intention,  while  others  raise  a  pri/mafaoie  presumption 
concerning  it.  Thus,  where  the  contract  has  reference  to  a 
chattel  not  then  designated,  it  cannot,  in  the  very  nature  of 
the  case,  fall  within  the  category  of  present  sales,  and  no  title 
will  pass  until  the  chattel  has  been  ascertained.^  But  where 
the  contract  has  reference  to  a  chattel  then  existing,  designated 
and  ready  for  delivery,  a  presumption  arises  that  a  present  sale 
was  contemplated  and  the  title  will  therefore  be  presumed  to 
pass  at  once.'  This  presumption,  however,  is  not  conclusive,  and 
it  may  be  shown  that  the  parties  intended  that  the  title  should 
not  pass  until  some  future  time  or  the  performance  of  some 
future  act,  and  their  intention  will  be  given  effect. 

§  4. Essential  elements. — The  essence  of  the  bargain- 
ings concerning  sale  is,  therefore,  the  agreement  or  assent 
of  the  parties  to  the  present  or  future  transfer  of  the  title 
to  a  chattel  either  now  designated  or  afterwards  to  be  ascer- 
tained. Unlike  the  case  of  real  estate,  no  deed,  conveyance  or 
other  formality  is,  in  general,  necessary  to  give  effect  to  the 
intention  of  the  parties ;  when  the  conditions  are  ripe  for  the 
transfer,  the  law  itself  executes  their  intention  by  deeming  the 
transfer  as  made  in  conformity  to  their  assent.  This  assent, 
moreover,  need  not  be  express,  but  may  be  inferred  from  the 
acts  and  conduct  of  the  parties. 

Another  element,  often  appearing  in  conjunction  with  this 
element  of  assent,  is  that  of  the  surrender  of  the  possession  of 
the  chattel  by  the  seller  and  the  assumption  of  that  possession 
by  the  buyer — constituting  what  is  commonly  spoken  of  as  the 
ddvoery  of  the  chattel.  This  element,  though  very  common, 
and  apparently  often  regarded  as  essential,  is  by  no  means  in- 
dispensable; for  there  may  clearly  be  a  completed  sale  of  the 
property,  though  the  seller  retains  the  possession ;  and  there 
may  also  be  a  complete  change  of  possession  without  any  cor- 
responding change  of  title. 

iSeei)oa^  Book  II,  oh.  IL  sSeeixw^  Book  H,  oh.  IV. 
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A  third  element,  also,  often  appearing  with  the  others,  is  that 
of  jpa/ymerU.  But  payment  is  by  no  means  a  necessary  concom- 
itant of  the  transfer  of  the  title ;  for  the  property  may  be  paid 
for  before  the  title  passes,  or  contemporaneously  with  its  trans- 
fer, or  at  any  time  thereafter. 

§  6.  Further  of  the  deflnltion  —  Exeentory  or  executed 
sales. — The  word  sdUj  remarked  the  supreme  eourt  of  the 
United  States  in  a  leading  case,*  "  is  a  word  of  precise  legal 
import,  both  at  law  and  in  equity.''  Unfortunately,  however, 
this  precision  of  meaning  is  a  condition  rather  to  be  desired 
than  as  yet  actually  attained,  for  it  seems  impossible  for  courts 
and  text- writers  to  agree  either  as  to  the  meaning  of  the  word 
or  as  to  the  essential  elements  of  the  idea  it  represents.  Ac- 
cording to  some,  the  sale  is  the  transfer  of  the  title ;  according 
to  others,  it  is  the  agreement  to  transfer.'  In  the  case  of  the 
agreement  for  a  present  transfer,  where  the  law  executes  the 
agreement  by  deeming  the  title  as  transferred  accordingly, 
it  can  be  matter  of  small  moment  whether  the  word  be  applied 
to  the  agreement  or  to  the  transfer,  because  the  making  of  the 
former  operates  at  once  to  effectuate  the  latter;  but  where  time, 
or  the  performance  of  conditions,  is  to  intervene  between  the 
agreement  and  the  transfer,  it  is  necessary  to  have  appropriate 
words  to  indicate  these  two  ideas. 

It  is,  indeed,  true  here  that  the  effectual  thing  upon  which 
the  law  operates  to  produce  the  transfer  is  still  the  agreement 
of  the  parties;  but  before  the  law  so  operates,  the  agreement  of 
the  parties  requires  to  be  aided,  supplemented  or  completed  by 
the  lapse  of  time  or  the  performance  of  conditions  precedent, 
and  during  this  interval  the  attitude  or  relation  of  tiie  parties 
needs  often  to  be  definitely  determined. 

That  the  difference  in  legal  effect  between  a  mere  agreement 
to  transfer  title  hereafter  and  a  present  transfer  of  it,  is  radical 

1  WiUiamson  ▼.  Berry  (1860),  8  How.  whioh  the  buyer  pays  or  promises  to 
(49  TJ.  S.)  486,  641  <*It  means  at  aU  pay  to  the  seUer  for  the  thing  bought 
ttmes,"  continued  the  court,  ^9k  con«   and  sold." 

tract  between  parties  to  give  and  to       >  Compare  the  definitions  collected 
pass  rights  of  property  for  money —    in  the  note  to  the  preceding  section* 
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requires  no  argument  to  establish.  ^^By  an  agreement  to 
sell/'  it  has  been  said,  ^^ di.jus  in, personcm,  is  created;  by  a  sale 
2kju8  in  rem  is  transferred.  If  an  agreement  to  sell  be  broken 
the  buyer  has  only  a  personal  remedy  against  the  seller.  The 
goods  are  still  the  property  of  the  seller,  and  he  can  dispose  of 
them  as  he  likes;  they  maybe  taken  on  execution  for  his  debts, 
and  if  he  becomes  bankrupt  they  pass  to  his  trustee.  .  .  • 
But  if  there  has  been  a  sale,  and  the  seller  breaks  his  engage- 
ment to  deliver  the  goods,  the  buyer  has  not  only  a  personal 
remedy  against  him,  but  also  the  usual  proprietary  remedies 
against  the  goods  themselves,  such  as  the  action  for  conversion 
and  detinue.  In  most  cases,  too,  he  can  follow  the  goods  into 
the  hands  of  third  parties.  Again,  if  there  be  an  agreement 
for  sale  and  the  goods  perish,  the  loss  falls  on  the  seller;  while, 
if  there  has  been  a  sale,  the  loss,  as  a  rule,  falls  on  the  buyer, 
though  the  goods  have  not  come  into  his  possession."  ^ 

§  6.  — -  Bargain  and  sale. —  The  common  law  clearly  rec- 
ognized these  two  forms  and  applied  to  each  a  well-known 
name.  Thus,  ^^  if,  by  the  terms  of  the  agreement,  the  property 
in  the  thing  sold  passed  immediately  to  the  buyer,  the  contract 
was  termed  in  the  common  law  ^  a  bargain  and  sale  of  goods ; ' 
but  if  the  property  in  the  goods  was  to  remain  for  the  time 
being  in  the  seller,  and  only  to  pass  to  the  buyer  at  a  future 
time,  or  on  the  accomplishment  of  certain  conditions,  as,  for 
example,  if  it  were  necessary  to  weigh  or  measure  what  was 
sold  out  of  the  bulk  belonging  to  the  vendor,  then  the  conk*act 
was  called  in  the  common  law  *  an  executory  agreement.' "  * 

The  attempt  to  distinguish  these  forms  has  frequently  been 
made  by  applying  the  term  "  executed  sale  "  to  the  former  and 
"  executory  sale  "  to  the  latter;  but  this  attempt  has  not  proved 
entirely  satisfactory,  not  only  because  the  terms  have  not  al- 
ways been  used  in  the  same  sense,  but  because  even  the  so- 
called  ^^  executed  sale  "  may  be  executed  in  part  only ;  that  is, 
so  far  as  to  pass  the  title,  while  it  remains  executory  in  part, 
as  where  delivery  or  payment  is  postponed. 

1  Chalmers  on  Sale»  8.  >  Benjamin  on  Sales  (6th  Am.  ecL),  §  4 
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The  English  Sale  of  Goods  Act  of  1893  distingnishes  thus : 
"  Where,  under  a  contract  of  sale,  the  property  in  the  goods  is 
transferred  from  the  seller  to  the  buyer,  the  contract  is  called 
a  sale ;  bat  where  the  transfer  of  the  property  in  the  goods  is 
to  take  place  at  a  future  time  or  subject  to  some  condition 
thereafter  to  be  fulfilled,  the  contract  is  called  an  agreement 
to  sell.  An  agreement  to  sell  becomes  a  sale  when  the  time 
elapses  or  the  conditions  are  fulfilled  subject  to  which  the 
property  in  the  goods  is  to  be  transferred."  *  This  phraseology 
is  probably  as  satisfactory  as  any,  and  is  substantially  that 
herein  adopted. 

Assuming  the  general  meaning  of  the  term  to  be  thus  agreed 
upon,  it  may  be  convenient,  before  going  further,  to  consider 
briefly  certain  special  forms  or  classifications  of  sale,  and  to 
determine  whether  they  lie  within  or  without  the  scope  of  the 
present  treatise.    Thus  — 

§  7.  Absolute  and  conditional  sales. — A  variety  of  classi- 
fications may  be  made,  based  upon  the  absolute  or  conditional 
character  of  the  contract  of  sale.  Thus,  in  accordance  with 
one  basis  of  distinction  —  which  is  really  that  at  the  founda- 
tion of  the  distinctions  made  in  the  preceding  sections  between 
a  sale  and  a  contract  to  sell,  between  executed  and  executory 
sales — a  sale  is  said  to  be  absolute  ^^  which  has  been  completed 
or  perfected;  a  sale  outright; "  while  a  conditional  sale  is  one 
which  "  takes  eflfect  or  is  to  become  complete  on  the  perform- 
ance of  a  condition." '  But  this  so-called  absolute  sale  may  be 
subject  to  a  condition  subsequent,  as  where  there  is  a  '^com- 
pleted or  perfected  "  change  of  title,  i.  ^.,  '*  a  sale  outright," 
subject  to  be  defeated  by  the  non-performance  of  some  annexed 
condition.  There  may  clearly,  also,  be  an  absolute  contract  to 
sell,  as  well  as  a  conditional  contract  to  sell. 

There  is  also  a  form  of  contract,  more  fully  to  be  discussed 

1  Sea  %  par.  8  and  4    '*The  funda-    it  does  not'*    Blackwood  v.  Cutting 
mental  differenoe  between  a  sale,    Packing  Ca  (1888),  76  Cal  212,  18 
properly  so  called,  and  an  agreement    Paa  R.  248,  9  Am.  &t  R.  199. 
to  seU  is  that  in  the  former  case  the       >  Anderson's  Law  Dictionary,  915. 
title  passee^  while  in  the  latter  case 
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hereafter,^  popularly  known  as  a  "  conditional  sale,''  which  is 
really  a  contract  to  sell  upon  the  performance  of  certain  con* 
ditions  by  the  purchaser,  the  most  usual  of  the  conditions  being 
the  payment  of  the  price. 

§  8.  Yoluntary  and  forced  sales. —  Sales  are  also  often  fur- 
ther classified  as  voluntary  or  forced.  A  yoluntary  sale,  as  its 
name  implies,  is  one  which  is  voluntarily  made,  as  when  it  is 
made  by  or  under  the  authority  of  the  owner  of  the  goods.  A 
forced  or  involuntary  sale  is  one  made,  not  of  the  volition  of 
the  owner,  but  by  the  authority  and  in  pursuance  of  the  law.* 
Of  this  kind  are  the  great  variety  of  sales  made  by  public  oflB- 
cers,  such  as  sheriffs',  guardians'  and  executors'  sales,  as  well  as 
the  judicial  sales  which  will  be  hereafter  defined. 

A  sale,  though  made  by  a  public  officer,  is  not  a  forced  sale 
when  it  finds  its  authority  in  the  consent  of  the  owner,  as  where 
a  sale  is  made  under  a  power  of  sale  expressly  created  by  a 
mortgage ; '  or  where  the  owner  consents  to  the  sale  of  that 
which  could  not  lawfully  be  sold  without  his  consent,  as  when 
he  consents  to  the  sale  of  exempt  property  upon  an  execution.* 

§  9.  Judicial  sales. —  Closely  allied  to  the  distinctions  of 
the  last  section  is  the  subject-matter  of  this  one.  A  judicial 
sale  is  one  made  by  virtue  and  in  pursuance  of  an  order  or  de- 
cree of  a  court  of  competent  jurisdiction,  and  by  its  duly  au- 
thorized officer.* 

1  See  post,  Book  II,  oh.  IIL  made  under  the  process  of  the  oourt 

>  In  Sampson  ▼.  Williamson  (1851)^    and  in  the  mode  prescribed  by  law. 

6  Tex.  10d»  65  Am.  Deo.  762,  it  is  said:    Civ.  Code  La.,  art&  2580,  25H  2506." 

** A  forced  sale  has  been  defined  to  be       *  Patterson  v.  Taylor  (1876),  16  Fla. 

a  sale  made  at  the  time  and  in  the    840.    Cf.   Sampeon  ▼•   Williamson, 

manner  prescribed  by  law,  in  yirtue    tuprcu 

of  an  execution  issued  on  a  judgment       ^  Petebaon  ▼•  Homblower  (1867),  88 

already  rendered  by  a  oourt  of  com-    GaL  276. 

petent  jurisdiction:  Dufour  y.  Gam*       ^Lawson  ▼•  De  Bolt  (1881),  78  Ind. 

franc,  11  Mart  (La.)  610, 18  Am.  Dea*  664;  Terry  y.  Ck>le  (1885),  80  Va.  701; 

860;  Donaldson  y.  Bouzan,  8  Mart  N.    Williamson  y.  Berry  (1850),  8  How. 

a  163;  Maodonough  y.  Elam,  1  La.    (TJ.  a)  507;  Moore  y.  Shultz  (1850),  18 

491,  20  Am.  Dec.  284;  or,  in  other    Pa.  St  08^  58  Am.  Dea  4461 

words,  a  forced  sale  is  one  which  is 
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The  law  goyeming  judicial  sales  constitutes  a  separate  title 
of  the  law,  and  most  of  it  lies  outside  the  scope  of  this  treatise, 
although  some  aspects  of  it  will  be  considered  hereafter. 

§  10.  Pnblic  and  prirate  sales. — A  public  sale  is  one  made 

at  auction  to  the  highest  bidder.    A  private  sale  is  one  not 

made  by  public  auction  but  by  private  negotiation.    Private 

sales  are  always  voluntary,  but  forced  sales  are  always  public. 

A  voluntary  sale  may  also  be  public  at  the  pleasure  of  the 

owner. 
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§  11.  Purpose  of  this  ehapter. — To  be  distinguished  from 
sales  are  many  transactions  bearing  more  or  less  resemblance 
to  sales,  or  partaking  partly  of  the  nature  of  sales  and  partly  of 
some  other  character,  but  which  are  not  sales  in  fact.  Before 
going  further,  therefore,  it  seems  to  be  desirable  to  give  some 
attention  to  additional  distinctions  and  differences,  and  this 
chapter  will  be  devoted  to  that  object. 

§  12.  Sale  to  be  distlngnished  fi*oiii  gift.— With  this  end 
in  view,  it  may  first  be  noticed  that  a  sale  is  to  be  distinguished 
from  a  gift.  A  sale,  as  has  been  seen,  is  a  transfer  of  title  in 
consideration  of  a  price,  while  a  gift  has  been  defined  as  a  vol- 
untary transfer  of  his  property  by  one  person  to  another  with- 
out any  consideration  or  compensation  therefor.  To  make  it 
valid  as  a  gift,  the  transfer  must  be  executed,  for  the  reason 
that,  there  being  no  consideration  for  it,  no  action  will  lie  to 
enforce  it  To  consummate  a  gift  there  must  be  such  a  deliv- 
ery by  the  donor  to  the  donee  as  will  place  the  property  within 
the  dominion  and  control  of  the  latter,  with  intent  to  vest  the 
title  in  him.^ 

"  §  18.  Sale  to  be  distlngnished  f^om  barter  or  exchange. 

So  sale  is  to  be  distinguished  from  barter  or  exchange,  though 
the  transactions  are,  in  many  respects,  very  much  alike.  As 
has  been  seen,'  sale  is  the  transfer  in  consideration  of  a  price 
in  money  or  its  equivalent.  Barter,  on  the  other  band,  is  the 
exchange  of  one  article  for  another,  no  price  in  money  being 
fixed  upon  either.'  If,  therefore,  as  is  said  in  one  case,*  "  prop- 
erty is  taken  at  a  fixed  money  price,  the  transfer  amounts  to  a 
sale,  whether  the  price  is  paid  in  cash  or  in  goods ; ''  but  ^'  where 

I  Gray  ▼.  Barton  (1878),  65  N.  Y.  68,  »See  Bouv.  Law  Diet.  (ed.  1897); 

14  Am.  R.  181;  Parkinson  ▼.  State  Commonwealth  ▼.  Davis  (1876),  13 

(1859),  14  Md.  184  74  Am.  Dec.  522;  Bush   (Ky.),  240;   Cooper  v.  State 

Commonwealth  v.  Packard  (1855),  5  (1881),  87  Ark.  412. 

Gray  (Maas.),  101;  Beaver  y.  Beaver  ^Picard  v.  McCormick  (1862),  11 

(1889),  117  N.  Y.  421, 16  Am.  St  R.  Mich.  68;  Hu£f  v.  HaU  (1885),  56  Mich. 

531,  22  N.  E.  R.94a  456,  28  N.  W.  R.  8& 

2Seean<e,§l. 
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§§  14:,  15.]  LAW  OF  SALB.  [bOOK  !• 

one  ohattel  is  exchanged  for  anotiierj  no  price  being  attached, 
it  is  not  a  sale."  ^ 

§  14. .  In  many  of  the  cases  the  price  was  to  be  paid 

partly  in  cash  and  partly  in  goods,  bat  this  was  a  mere  acci- 
dent, and  is  not  the  criterion.  Thns,  where  a  horse  was  trans- 
ferred for  the  sum  of  $50,  and  the  owner  received  in  exchange 
three  notes  of  thircl  persons  amounting  to  $49.14,  and  also 
eighty-six  cents  in  money,  the  transaction  was  held  to  be  a 
sale.  ^^  In  the  absence  of  express  evidence  that  an  exchange 
only  was  intended,"  said  the  court,'  ^^a  sale  might  justly  be  in- 
ferred from  the  fact  that  the  trade  was  governed  by  a  fixed 
price  for  the  horse,  an  agreed  price  being  essential  to  a  proper 
bargain  or  sale,  but  altogether  needless  in  the  case  of  a  mere 
exchange.  There  the  commodities  exchanged,  whatever  be 
their  supposed  value,  are  mutually  received  as  equivalents  for 
each  other.  It  must  be  taken,  then,  that  the  horse  was  sold  to 
the  defendant  at  the  price  of  $50."  So  where  the  plaintiffs 
delivered  to  the  defendant,  at  various  times,  dry-goods  out  of 
their  store  to  a  large  amount,  in  consideration  of  which  and  in 
payment  whereof  the  defendant  agreed  to  deliver  to  the  plaint- 
iffs, on  or  before  a  day  specified,  nails  at  a  price  per  pound 
agreed  upon,  it  was  held  to  be  a  sale  of  the  dry-goods  on  credit 
to  be  paid  for  in  nails,' and  neither  a  purchase  of  the  nails,  nor 
an  exchange  of  the  dry-goods  for  the  nails.' 

§  16. ,  But  where,  on  the  other  hand,  plaintiff  delivered 

wood  to  the  defendant,  who  agreed  to  return  a  like  amount  to 
the  plaintiff  whenever  he  should  desire  it,  it  was  held  to  be  a 
mere  exchange,  and  not  a  sale ;  *  and  so  where  a  filly,  which 
had  been  bought  and  was  valued  at  a  given  price,  was  ex- 
changed for  another  horse,  it  was  held  not  to  be  a  sale.' 

1  Fuller  ▼.  Daren  (1860),  86  Ala.  78,       *  Herrick  ▼.  Garter  (1865),  66  BarK 
76  Am.  Deo.  8ia  (N.  Y.)  4L 

>  Loomjfl  V.  Wainwright  (184SX  21       «  MitoheU  v.  GUe  (1841),  12  N.  EL  89a 
y t  52a  •  FaUer  y.  Daren  (1860),  86  Ala.  7% 

76  Am.  Deo.  81& 
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CH.  II.]        TBANSAOnONS  DISTmaUISHID  FBOH  BALES.      [§§  16,  17. 

§  16. Uses  of  distinction— Pleading.— This  distinc- 
tion between  sale  and  barter  usually  becomes  material  rather 
as  a  question  of  pleading  than  otherwise,  the  rule  being  that  in 
the  case  of  the  mere  exchange,  where  no  value  has  been  agreed 
upon,  an  action  must  be  based  upon  the  special  contract;^ 
while  if  a  price  has  been  fixed  and  the  transaction  amounts  to 
a  sale,  an  action  may  be  maintained  upon  the  basis  of  goods 
sold.* 

It  also  becomes  material  occasionally  to  determine  whether 
a  barter  is  to  be  deemed  a  sale  within  the  purview  of  statutes 
using  the  latter  word.  In  Indiana  a  barter  has  been  held  not 
to  be  a  sale  within  the  meaning  of  a  statute  regulating  the 
sales  of  intoxicating  liquors; '  and  the  same  ruling  was  made  by 
the  court  in  Alabama  when  construing  a  penal  statute  against 
the  sale  of  slaves  without  a  license ;  *  but  in  Massachusetts  a 
contrary  result  was  reached  with  reference  to  a  statute  against 
the  sale  of  liquor,  the  court  saying  that  '^  the  prohibition  of 
sales,  in  the  technical  sense  of  that  word,  would  be  of  little 
effect  if  the  trade  was  left  open  to  be  carried  on  in  other 
modes." '  In  the  same  state  also  a  contract  for  the  exchange 
of  land  for  goods  and  money  was  held  to  be  equivalent  to  a 
sale  within  the  Contemplation  of  the  statute  of  frauds.* 

§  17. Waiving  tort  —  Constr action  of  authority. — 

The  distinction  may  be  of  importance  also  with  reference  to  the 
right  of  one  whose  goods  have  been  wrongfully  sold  to  waive 

1  See  MitobeU  ▼.  Qfle  (1841X  13  N.  without  legal  foundation.   Travis  on 

H.  890;  Slay  ton  v.  MoDonald  (1881X  73  Sales,  ^7  et  8eq.,  and  notea 

Heu  50;  Vail  v.  Strong  (1838),  10  Vt  'Stevenson  v.  State  (1870),  65  Ind. 

457;  Beime  v.  Dunlap  (1837),  8  Leigh  409;  Massey  v.  State  (1881),  74  Ind. 

(Va.),  514  868. 

^See  Forsyth  v.  Jervis  (1816),  1  «Gunter  v.  Leoky  ;(1857),  80  Ala. 

Stark.  437, 2  Eng.  Com.  Lb  169;  Porter  591. 

V.  Talcott  (1823),  1  Cow.  (N.  Y.)  359;  » Howard  v.  Harris  (1864),  8  Allen 

Hands  v.  Burton  (1808),  9  East^  349;  (Mass.),  297;  Commonwealth  v.  Clark 

Way  V.  V^akefield  (1835),  7  Vt  223.  (1860),  14  Gray  (MasaX  867. 

Wt.  Travis,  who  collates  many  other  ^  Do wling  v.  McKenney  (1878),  124 

cases,  contends  that  the  whole  dis-  Masa  478. 
tinction  between  sale  and  barter  is 
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§  18.]  LAW  OF  8ALB.  [bOOK   I. 

the  tort  and  sue  in  assumpsit  "The  doctrine  of  waiving  a 
tort  and  bringing  assumpsit,'^  it  is  said  in  such  a  case,'  "  is  con- 
fined to  cases  where  the  defendant  has  disposed  of  the  plaint- 
iff's property  and  received  either  money  or  some  article  or 
thing  as  money.'  If  the  property  has  been  sold,  it  makes  no 
difference  whether  the  price  is  received  in  money  or  in  a  chat- 
tel at  an  estimated  price  for  money.'  But  there  is  a  material 
distinction  between  a  sale  and  an  exchange  or  a  bargain  of 
barter ;  and  where  one  chattel  is  exchanged  for  another,  no 
price  being  attached,  it  is  not  a  sale." 

Attention  must  also  be  paid  to  this  distinction  in  the  con- 
struction of  authorities,  it  being  clear,  for  example,  that  an  au- 
thority to  sell  goods  would  not  ordinarily  justify  an  exchange 
of  them  for  other  goods.* 

§  18. Otherwise  distinction  not  usually  material. — 

In  most  other  cases,  however,  the  distinction  is  of  little  practi- 
cal importance.  "  The  distinction  between  a  sale  and  exchange 
of  property,"  said  the  court  in  Massachusetts,'  "  is  rather  one 
of  shadow  than  of  substance.  In  both  cases  the  title  to  prop- 
erty is  absolutely  transferred,  and  the  same  rules  of  law  are 
applicable  to  the  transaction,  whether  the  consideration  of  the 
contract  is  money  or  by  way  of  barter.  It  can  make  no  essen- 
tial difference  in  the  .rights  and  obligations  of  parties  that 
goods  and  merchandise  are  transferred  and  paid  for  by  other 
goods  and  merchandise  instead  of  by  money,  which  is  but  the 
representative  of  value  or  property." 

1  Fuller  Y.  Duren  (1860)»  86  Ala.  78,  'Citing  Arms  ▼.  Ashley,  4  Pick. 
76  Am.  Dea  8ia  (Mas&)  71;'  Mason  y.  Waite,  17  Mass. 

2  Citing  Pike  y.  Bright,  29  Ala.  836;  560;  Stewart  y.  Conner,  9  Ala.  818; 
Crow  Y.  Boyd,  17  Ala.  51;  Strother  v.  Cameron  y.  Clarke,  11  Ala.  259. 
Butler,  17  Ala.  788.   See.  also  Watson  ^See  Mechem  on  Agency,  §  85% 
Y.  SteYer  (1872),  25  Mich.  886;  Woods  where   this   subject   is   fully  con* 
Y.  Ayres  (1878),  89  Mich.  845;  Piquet  sidered. 

Y.  Allison  (1864),  12  Mich.  830;  Coe  y.  5  In  Com.  y.  Clark,  supra.  .  See  also 
Wagar  (1879),  42  Mich.  52;  McLaugh-  Hudson  Iron  Ca  y.  Alger  (1873),  54 
lin  V.  Salley  (1881),  46  Mich.  219;  Nel-  N.  Y.  173;  First  Nat  Bank  v.  Reno 
son  Y.  Kilbride  (1897),  118  Mich.  637,  (1887),  73  Iowa,  145,  34  N.  W.  R  796u 
71  N.  W.  R.  1089. 
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CH.  II.]        TBAKSACriONfl  DI8TINGUIBHBD  FBOM  SALES.      [§§  19,  20. 

§  19.  Sale  to  be  distinguished  from  bailment.—  The  con- 
tract of  sale,  whether  executed  or  executory,  is  to  be  distin- 
guished from  a  mere  bailment.  The  contract  of  sale,  as  has 
been  seen,  contemplates  the  transfer  to  the  purchaser  of  the 
absolute  title  to  the  property  for  a  price  in  money  or  its  equiv- 
alent. The  contract  of  bailment,  on  the  other  hand,  contem- 
plates the  transfer  of  a  special  property  only,  the  bailor  retain- 
ing all  of  the  time  the  general  property  in  the  goods  which 
are  to  be  returned  to  him  or  his  order,  either  in  their  original 
form  or  in  such  other  form  or  equivalent  as  the  parties  have 
agreed  «pou. 

§  20. .  "  It  is  of  the  essence  of  a  contract  of  sale,"  it  is 

said  in  a  recent  case,^  ^'  that  there  should  be  a  buyer  and  a 
seller,  a  price  to  be  given  and  taken,  an  agreement  to  pay  and 

I  Union  Stock  Yards  v.  Western  ing  the  expenses  of  shipment  and 
Land  Ga  (1893),  59  Fed.  R  49, 18  U.  a  sale,  and  he  also  waived  any  lien 
App.  488,  7  G.  G.  A.  660.  The  facts  upon  the  cattle  for  his  own  seryice& 
here  were  as  follows:  Under  con-  H.  received  the  cattle  under  the  con- 
tracts between  H.  and  a  cattle  com-  tracts,  and  subsequently  gave  a  chat- 
pany,  H.  agreed  to  transport  certain  tel  mortgage  on  certain  of  the  cattle 
cattle  to  his  form  in  Missouri  at  his  and  parted  with  the  possession  of  the 
own  expense,  and  there  feed  them,  same.  The  cattle  company  thereafter 
that  they  might  be  profitably  mar-  brought  an  actioi^  in  replevin  to  re- 
keted  by  the  cattle  company;  and  he  cover  possession  of  certain  of  the 
covenanted  that  they  should  not  de-  cattle  which  H.  had  mortgaged, 
teriorate  in  flesh  or  condition,  and  Held,  (1)  that  the  contracts  const!- 
bound  himself  to  "pskj  at  an  agreed  tuted  a  bailment  of  personal  prop- 
valuation  for  aU  losses  of  the  cattle  erty,  and  that  H.  was  a  mere  agister 
arising  from  "  death,  disease,  escape,  with  compensation  for  service  coi^ 
theft,  or  any  cause  whatsoever."  H.  tingent  upon  the  price  obtained  upon 
was  to  employ,  at  his  own  expense,  a  the  sale  of  the  cattle;  (2)  that  in  the 
herdsman  selected  by  the  cattle  com-  contracts  there  was  wanting  an 
pany.  The  pasturage  was  to  extend  agreement  to  pay  a  price  for  the  cat- 
over  a  period  of  some  fourteen  weeks,  tie,  which  is  an  essential  element  of 
during  which  time  the  cattle  com-  a  sale;  that  there  was  no  conditional 
pany  should  ship  the  cattle  to  mar-  sale  of  the  cattle  to  H.,  because  in 
ket  or  sell  them  in  pasturage.  H.  no  event  was  H.  to  be  invested  with 
was  to  receive  in  fuU  compensation  the  title,  and  in  any  event  he  was  to 
for  his  services  and  expenditures  all  return  the  cattle  to  the  cattle  com- 
moneys  realized  from  the  sale  of  the  pany,  which,  and  not  H.,  had  the 
cattle  by  the  cattle  company  in  ex-  power  of  disposition  of  the  cattle; 
cess  of  $36.05  per  head  after  deduct-  (8)  that  as  it  may  well  comport  with 
3                                            17 


§  20.]  LAW  OP  SALE.*  [book  L 

an  agreement  to  receive.  Sale  is  a  word  of  precise  legal  im- 
port. *  It  means  at  all  times  a  contract  between  parties  to  give 
and  to  pass  rights  of  property  for  money,  which  the  buyer 
pays  or  promises  to  pay  to  the  seller  for  the  thing  bought  and 
sold.'  *  A  conditional  sale  implies  the  delivery  to  the  purchaser 
of  the  subject-matter,  the  title  passing  only  upon  the  perform- 
ance of  a  condition  precedent,  or  becoming  reinvested  in  the 
seller  upon  failure  to  perform  a  condition  subsequent.  It  is 
not  infrequently  a  matter  of  difficulty  to  accurately  distinguish 
between  a  conditional  sale  and  a  bailment  of  property.  The 
border  line  is  somewhat  obscure  at  times.  The  difficulty  must 
be  solved  by  the  ascertainment  of  the  real  intent  of  the  con- 
tracting parties  as  found  in  their  agreement.  There  are,  how- 
ever certain  discriminating  earmarks,  so  to  speak,  by  which 
the  two  may  be  distinguished.  It  is  an  indelible  incident  to  a 
bailment  that  the  bailor  may  require  restoration  of  the  thing 
bailed.'  If  the  identical  thing,  either  in  its  original  or  in  an 
altered  form,  is  to  be  returned,  it  is  a  bailment.'    In  a  contract 

a  bailment  of  property  that  the  tie  companj  a  stated  sum  per  head 
bailee  assumes  the  character  of  in-  for  the  cattle,  and  could  so  obtain 
surer  of  the  thing  bailed,  while  it  title  to  them,  there  was  no  obliga- 
remains  in  his  possession,  the  clause  tion  on  his  part  to  do  so,  since  an 
in  the  contract  providing  that  H.  option  is  not  a  sale,  and  possession  of 
should  be  liable  for  all  losses  of  said  property  under  an  option  to  pur- 
cattle  "  arising  from  death,  disease,  chase,  when  possession  is  delivered 
escape,  theft,  or  any  cause  whatso-  for  service  to  be  rendered  the  thing 
eyer,"  read  in  connection  with  other  bailed,  does  not  transmute  into  a 
provisions  of  the/  contract,  with  conditional  sale  that  which  is  other- 
which  it  was  necessary  to  read  it  in  wise  a  bailment;  and  (6)  that  there 
order  to  judge  of  its  meaning,  im-  was  no  design  evidenced  by  the  con- 
posed  upon  H.,  in  the  care  of  the  cat-  tracts,  read  in  the  light  of  the  sur- 
tle  while  in  his  custody,  the  liability  rounding  circumstances,  to  avoid 
of  an  insurer,  and  did  not,  when  so  sections  2505,  2507  and  2508  of  the 
read  in  connection  with  other  clauses  Revised  Statutes  of  Missouri  of  1879. 
of  the  contract,  make  the  transac-  ^  Williamson  v.  Berry,  8  How.  495, 
tion  one  of  conditional  sale;  (4)  that  544 

there  was  nothing  in  the  contract  ^  South  Australian  Ins.  Ca  ▼.  Ran- 

which  imposed  upon  H.  accountabil-  dell,  lb  R  8  P.  C.  101 ;  Jones  on  Bail- 

ity  for  depreciation  in  market  value;  ment  (2d  ed.),  pp^  64^  102;  2  Kent's 

(5)  that,  even  if  H.  had  an  option  Com.,  pi  589. 

under  the  contract  to  pay  to  the  cat-  >  Powder  Ca  v.  Burkhardt,  97  U.  S. 
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CH.  II.]  TBANSAOnONB  DISTINGUISHED   FKOM   SALES.  [§  21. 

of  sale  there  is  this  distinguishing  test  common  to  an  absolute 
and  to  a  conditional  sale,  that  there  must  be  an  agreement,  ex- 
press or  implied,  to  pay  the  purchase  price.  In  a  bailment,  if 
a  bailment  for  hire,  there  must  be  payment  for  the  use  of  the 
thing  let  or  bailed.*  If  service  is  to  be  rendered  the  subject- 
matter  of  the  bailment,  there  must  be  compensation  for  the 
service  unless  the  bailment  be  a  mandate.  In  a  contract  of 
condition  sale  the  agreement  to  pay  the  purchase  price  may 
be  masked  so  as  to  give  it  the  appearance  of  an  agreement  to 
pay  for  use.  In  such  case  the  court  must  ascertain  the  real 
intention  of  the  contracting  parties  from  the  whole  agreement 
read  in  the  light  of  the  surrounding  circumstances."  Here, 
too,  as  in  other  cases  already  considered,  the  name  which  the 
parties  have  seen  fit  to  apply  to  their  contract  is  not  at  all  con- 
clusive. Each  contract  is  to  be  construed  according  to  its  true 
tenor  and  legal  effect  regardless  of  particular  expressions  or 
peculiar  names  applied.' 

§  21. Change  of  form  or  substance  as  the  test  —  Illns- 

trations. — Where  the  identical  article  delivered  is  to  be  re- 
turned in  its  original  form,  no  difficulty  in  discrimination  arises ; 
but  where,  as  is  common,  the  form  of  the  original  article  is  to 
be  changed,  or  something  else  is  to  be  returned  as  a  substitute 
for  it,  difficulties  arise.    In  a  late  case '  it  is  said :  "  The  f unda- 

110, 116;  Sturm  v.  Boker,  160  U.  Sw  elusive  that  the  transaction  was  a 

S13, 829.  sale  and  not  a  bailment,  especially 

iHeryford  ▼.  Davis,  lOd  U.  S.  235.  in  view  of  the  fact  that  the  word 

2  Thus,  in  Weiland  v.  Sun  wall  (1 895),  **  Stored  "  was  stamped  on  the  ticket 

es  Minn.  320,  65  N.  W.  R  628,  tick-  at  the  time  it  was  issued.    The  evi- 

ets  issued  on  the  receipt  of  wheat  dence  was   sufficient   to  justify  a 

were  in  the  following  form :  "  Ticket  finding  that  these  transactions  were, 

Na  b     Bought f  account  of  as  between  the  depositors  and  the 

,  or  bearer,  bushels,  elevator  company,  bailments,  and 

No. wheat.    [Signed] ,  not  sales,  so  that  the  wheat  remained 

New   Prague   Elevator   Company."  the  property  of  the  former."  See  also 

But  stamped  on  the  ticket  were  the  Irons  v.  Kentner  (1879),  51  Iowa,  88, 

words  "Stored.    Not  transferable "  83  Am.  R.  119,  50  N.  W.  R.  7a 

Said  the  court:  "The  fact  that  these  'Bretz  v.  Diehl  (1888),  117  Fa.  St. 

tickets  commenced  with  the  printed  589,  11  Atl.  R.  893,  2  Am.  St  R  706. 

word  "  Bought "  is  by  no  means  con-  In  Mallory  v.  Willis  (1850),  4  N.  Y> 
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mental  distinction  between  a  bailment  and  a  sale  is,  that  in 
the  former  the  subject  of  the  contract,  although  in  an  altered 
form,  is  to  be  restored  to  the  owner,  whilst  in  the  latter  there 
is  no  obligation  to  return  the  specific  article ;  the  party  recei v- 

85,  Chief  Justice  Bronson  states  the  required  for  incidental  expenses  of 
distinction  thus:  '< Where  the  iden-  manufacture;  and  should  furnish 
tical  thing  delivered,  although  in  an  him  all  the  raw  materials  needed  to 
altered  form,  is  to  he  restored,  the  manufacture  said  explosive  in  quan- 
contract  is  one  of  bailment,  and  the  titles  sufficient  to  supply  the  demand 
title  to  the  property  is  not  changed;  created  by  the  company,  or  should 
but  when  there  is  no  obligation  to  advance  the  money  necessary  to  pur- 
restore  the  specific  article,  and  the  chase  them — the  said  advances  and 
receiver  is  at  liberty  to  return  an-  the  cost  of  such  materials  to  be 
other  thing  of  equal  value,  he  be-  charged  to  him  against  the  manu- 
comes  a  debtor  to  make  the  return,  factured  goods  to  be  by  him  con- 
and  the  title  to  the  property  is  signed  to  the  company.  Certain  of 
changed:  it  is  a  sale."  the  materials  which  had  been  fur- 
In  Powder  Co.  v.  Burkhardt  (1877),  nished  him  under  the  coDtract,  and 
07  U.  S.  110,  the  facts  were  that  an  others  which  he  had  purchased  with 
incorporated  company  entered  into  money  advanced  by  the  company, 
a  contract  with  D.,  the  owner  of  let-  were  seized  upon  an  execution  sued 
ters-patent  for  an  explosive  com-  out  on  a  judgment  against  him  in 
pound  called  "dualin,"  whereby  he  favor  of  a  third  party.  The  company 
undertook  to  manufacture  it,  as  re-  then  brought  this  action  to  recover 
quired  by  the  company  from  time  to  for  the  wrongful  conversion  of  the 
time,  in  quantities  sufficient  to  sup-  materials  so  seized.  Heldy  that  the 
ply  the  demand  for  the  same,  and  all  delivery  of  them  by  the  company  to 
sales  produced  or  effected  by  the  D.  did  not  create  a  bailment,  but 
company.  The  contract  provided  that  ihat  upon  such  delivery  they,  as 
aU  goods  he  manufactured  should  be  well  as  those  purchased  by  him  with 
consigned  to  the  company  for  sale,  the  money  so  advanced,  became  his 
and  all  orders  he  received  should  be  sole  property  and,  as  such,  were  sub- 
transferred  to  it  to  be  filled ;  that  the  ject  to  the  execution.  Said  the  court : 
parties  should  equally  share  the  net  "  The  plaintiff  in  error  contends  that 
profits  arising  from  such  sales,  and  the  present  is  the  case  of  a  bailment 
equally  bear  all  losses  by  explosion,  and  not  of  a  sale  or  a  loan  of  the 
or  otherwise,  so  far  as  the  loss  of  the  goods  and  money  to  Dittmar.  It  is 
dualin  was  concerned,  but  the  com-  contended  that  the  question  of  bail- 
pany  assumed  no  risk  on  D.^s  build-  ment  or  not  is  determined  by  the 
ingor  machinery;  that  the  company  fact  whether  the  identical  article 
should  semi-monthly  advance  to  him,  delivered  to  the  manufacturer  is  to 
on  his  requisition,  a  stipulated  sum,  be  returned  to  the  party  making  the 
for  paying  salaries,  for  labor,  and  for  advance.  Thus,  where  logs  are  de- 
his  personal  account,  and  such  livered  to  be  sawed  into  boards,  or 
further  reasonable  sums  as  might  be  leather  to  be  made  into  shoes,  rags 
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ing  it  is  at  liberty  to  return  some  other  thing  of  equal  value  in 
place  of  it." 

Thus,  a  delivery  of  wheat  "  to  be  manufactured  into  flour," 
of  which  flour  one  barrel  is  to  be  returned  to  the  depositor  for 
every  four  and  one-quarter  bushels  of  wheat,  is  a  bailment  for 
hire;  though  the  form  of  the  original  wheat  is  to  be  changed, 
it  is  still  the  original  wheat  in  its  altered  form  which  is  to  be 
returned.^ 

§  22. On  the  other  hand,  a  delivery  of  wheat  for  which 

the  depositor  is  to  receive  one  barrel  of  flour  for  every  four 
and  one-quarter  bushels  of  wheat,  the  party  receiving  being  at 
liberty  to  deliver  any  flour,  whether  made  from  that  identical 
wheat  or  not,  is  not  a  bailment  but  a  sale.*  In  a  case '  of  the 
latter  nature,  the  court  said :  "  There  is  here  no  agreement  to 
restore  to  him  property  of  like  quality,  nor  is  there  any  agree- 

into  paper,  olives  into  oil,  grapes  into  the  title  to  the  property  is  not 
wine,  wheat  into  flour,  if  the  product  changed;  J>ut  when  there  is  no  obli- 
of  the  identical  articles  delivered  is  gation  to  restore  the  specific  article» 
to  be  returned  to  the  original  owner  and  the  receiver  is  at  liberty  to  re- 
in a  new  form,  it  is  said  to  be  a  bail-  tiurn  another  thing  of  equal  value,  or 
ment,  and  the  title  never  vests  in  the  the  money  value,  he  becomes  a  debtor 
manufacturer.  If,  on  the  other  hand,  to  make  a  return,  and  the  title  to  the 
the  manufacturer  is  not  bound  to  re-  property  is  changed  —  it  is  a  sale, 
turn  the  same  wheat  or  flour  or  Lonergan  v.  Stewart^  05  IlL  49,  and 
paper,  but  may  deliver  any  other  of  the  authorities  there  cited;  Richard- 
equal  value,  it  is  said  to  be  a  sale  or  son  v.  Olmstead,  74  id.  218.** 
a  loan,  and  the  title  to  the  thing  de-  ^  Foster  v.  Pettibone  (1852),  7  N.  Y> 
livered  vests  in  the  manufacturer.  438,  67  Am.  Dea  580;  Slaughter  v. 
We  understand  this  to  be  a  correct  Qreen  (1821),  1  Rand.  (Ya.)  8,  10  Am« 
exposition  of  the  law.  Pierce  v.  Dea  488;  Inglebright  v.  Hammond 
Schenok,  8  Hill  (N.  Y.\  28;  Norton  v.  (1850),  19  Ohio,  837,  53  Am.  Dec.  430; 
Woodruflf,  2  N.  Y.  153;  Mallory  v.  Mallory  v.  WiUis  (1850),  4  N.  Y.  85l 
WiUis,  4  id,  76;  Foster  v.  Pettibone,  J«  Woodward  v.-Semans  (1890),  125 
7  id.  43a"  Ind.  880,  25  N.  R  R  444,  21  Am.  St 
In  Chickering  v.  Bastress  (1889),  R  225;  Smith  v.  Clark,  21  Wend. 
130  IlL  206,  22  N.  E.  R  542,  17  Am.  (N.  Y.)  83,*  84  Am.  Dec  2ia  (Sey- 
St  R  309,  the  court  says:  "It  is  well  mour  v.  Brown,  19  John.  (N.  Y.)  44^ 
settled  in  this  state  that  when  the  contra,  is  overruled.)  Baker  v.  Wood- 
identical  thing  delivered  is  to  be  re-  ruff,  2  Barb.  (N.  Y.)  523;  Norton  t« 
stored  in  the  same  or  an  altered  form,  Woodruff,  2  N.  Y.  15a 
the  contract  is  one  of  bailment  and  >  Woodward  v.  Semans,  supra, 
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ment  to  restore  to  him  the  product  of  the  property.  The  agree- 
ment is  to  yield  property  in  exchange  for  property,  and  this  is 
essentially  a  contract  of  sale.  The  appellees  were  entitled  to 
a  designated  quantity  of  flour  and  bran  for  each  bushel  of 
wheat  delivered  by  them,  but  they  were  not  entitled  to  the 
flour  and  bran  produced  from  the  particular  wheat  delivered 
by  them  to  the  appellants.  There  was  therefore  no  undertaking 
to  restore  the  wheat  either  in  its  original  form  or  in  an  altered 
form." 

In  cases  of  the  first  class  it  would  bo  immaterial,  as  will  be 
seen,\that  the  miller,  by  virtue  of  a  custom  or  agreement,  was 
to  mingle  the  wheat  with  other  of  like  kind  and  quality  from 
the  mass  of  which  the  grinding  is  to  be  done,  so  long  as  the 
mass  remains  and  the  depositor  has  the  right  to  demand  the 
return  of  a  like  amount  out  of  the  mass.' 

§  23, Further  illnstrations. —  Many  other  cases  pre- 
sent like  considerations.  Thus  a  delivery  of  logs,  to  be  cut 
into  boards  of  which  each  party  is  to  have  half,  is  a  bailment 
and  not  a  sale,'  as  is  also  an  agreement  to  deliver  milk  to  be 
made  into  cheese,  even  though  the  bailee  may  also  be  author- 
ized to  sell  the  product  as  the  agent  of  the  owner.^    But  where 

^  See  foUowiDg  sections.  an  altered  form,  would  lie  required 

3  Slaughter  v.  Green,  1  Rand.  (Va.)  to  be  delivered,  and  would  be  the 

8,  10  Am.  Dec.  488;  Inglebright  v.  property  of  the  owners  of  the  mUk. 

Hammond,  19  Ohio,  837,  58  Am.  Dec.  As  soon  as  the  milk  was  converted 

480.  into  butter  and  cheese,  Kilboume's 

'  Pierce  v.  Schenck  (1842),  8  Hill  (the  bailee^s)  power  to  seU  as  a  factor 

(N.  T.),  28;  Gleason  v.  Beers  (1887),  attached,  and  he  took  the  same  as  the 

59  Vt  681, 10  AtL  R.  86l  agent  of  the  milk  owners,  holding  the 

*  First  National  Bank  v.  Sch  ween  title  for  them  until  a  sale  was  ef- 
(1889),  127  III  678,  20  N.  R  R  681, 11  fected.  This  may  be  more  olearly 
Am.  St  R.  174  After  referring  to  apparent  by  supposing  a  revocation 
the  distinction  laid  down  in  lionergan  of  his  authority  to  sell  Can  there 
V.  Stewart,  55  DL  48,  substantially  as  be  any  doubt  as  to  the  legal  owner- 
stated  in  the  text,  the  oourt  says:  **  It  ship  of  the  butter  and  cheese  in  such 
the  power  of  sale  conferred  had  not  case?  It  is  true,  the  manufacturer 
been  given,  there  can  be  no  doubt  might  have  held  it  until  his  charges 
that  the  owners  of  the  milk  would  for  it«  manufacture  were  paid;  but, 
have  owned  its  product  In  such  subject  to  his  lien  for  his  commission^ 
case,  the  identical  thing,  though  in  it  would  have  belonged  to  the  party 
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the  milk  contributed  by  the  various  owners  was  thrown  into 
a  common  mass,  made  into  cheese^^sold  by  a  committee  of  the 
factory,  and  then  the  milk  was  paid  for  at  the  price  produced 
by  the  cheese,  allowing  ten  and  a  half  pounds  of  milk  to  one 
pound  of  cheese,  and  deducting  the  cost  of  manufacturing,  the 
court  said :  "  There  was  evidently  no  bailment  or  agency  as  to 
the  particular  milk  delivered.  By  the  very  terms  of  the  agree- 
ment, it  was  to  be  mixed  and  confused  in  part  or  in  whole 
with  other  milk  indeiSnitely.  It  was  a  sale  of  the  milk  to  the 
factory,  for  which  they  were  to  pay  at  a  certain  time  and  in 
a  certain  manner.  It  is  not  to  be  distinguished  from  Jenhina 
V.  Eich60>erger}  There  the  contract  was  to  deliver  hides  to  a 
tanner  at  a  certain  price  —  the  hides  when  tanned  to  be  re- 
turned to  the  person  who  had  delivered  them,  to  be  sold  by 
him,  and  out  of  the  proceeds,  after  deducting  the  price  at  which 
they  had  been  delivered,  the  balance  to  be  paid  to  the  tanner. 
It  was  evidently  a  contrivance  by  which  the  hides  were  to  be 
protected  from  the  creditors  of  the  tanner,  but  this  court  held 
it  to  be  a  sale.  The  same  doctrine  was  maintained  in  Prick- 
ett  V.  Cook?  It  is  true  in  both  these  cases  the  question  was  as 
to  creditors  of  the  manufacturer.  But  upon  the  facts  .  .  . 
it  does  not  appear  that  there  was  anything  to  qualify  the  eflfect 
of  the  absolute  delivery  of  the  milk,  to'  be  used  and  mixed  in- 
discriminately with  other  milk,  and  for  which  the  party  was 
afterwards  to  receive  a  credit  at  a  certain  rate  (and  he)  had 
then,  from  the  delivery  of  the  milk,  a  mere  demand  for  the 
price  of  its  product  as  agreed  upon.*'  • 

Under  facts  quite  similar  to  those  in  Jenkms  v.  Eichdhergery 
the  court  in  Massachusetts  found  a  different  intention  to  exist, 

who  employed  him  to  manufacture  proceeds  of  the  sales  thereof  to  be 

it."  See  also  Jensen  v.  Bowles  (1896),  divided  in  a  certain  ratio  between 

8  S.  Dak.  570,  67  N.  W.  R  627.  the  farmers  and  the  manufacturers. 

A  mere  bailment^  and  not  a  sale  Sattler  v.  HaUock  (1899),  160  N.  ¥• 

which  passes  title,  is  made  by  a  oon-  291,  54  N.  R  R.  667,  46  L.  R.  A.  679. 

tract  whereby  farmers  deliver  prod-  1 4  Watts  (Pa.),  121, 28  Am.  Dec.  691. 

uce  at  a  factory  owned  by  them  to  ^12  V,  F.  Smith  (62  Pa.),  19a 

be  manufactured  into  pickles,  sauer-  '  Butterfield  v.  Lathrop  (1872),  71 

kraut  and  other  similar  articles,  the  Pa.  St  22Qii 
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and  held  that  a  delivery  of  leather  to  a  manufacturer  to  be 
made  into  boots  which  were  to  be  returned  to  the  bailor,  who 
was  to  sell  them  and  give  to  the  manufacturer  all  over  the 
cost  of  the  leather  and  five  per  cent,  thereon,  constituted  a 
bailment  and  not  a  sale.^  A  fortiori  is  it  so  where  leather  is 
delivered  to  be  made  into  shoes  and  returned  to  the  owner  of 
the  leather,  even  though  the  manufacturer  was  to  supply  an- 
other kind  of  leather  which  was  needed  in  the  manufacture.' 

§  24. Intention  of  parties  as  the  test. — Where,  though 

the  parties  use  language  on  its  face  indicating  a  sale,  their  real 
intention  is  that  of  bailment,  the  transaction  will  be  so  deter- 
mined. Thus,  in  one  case,'  A.  deposited  wheat  with  B.,  receiving 
a  memorandum  as  follows :  "  Bought  of  A.  for  B.,  to  be  delivered 
at  his  elevator,  according  to  sample,  wheat  No.  3,  at  owner's  risk 
as  to  fire,"  and  the  wheat  was  placed  in  a  bin  by  itself,  where 
it  remained  until  it  was  destroyed  by  accidental  fire.  No  de- 
mand was  made  for  the  wheat  until  after  the  fire,  but  a  few 

1  Schenck  v.  Saunders   (1859),  18  seH,  Browne  was  to  pay  the  highest 

Qray  (Masa),  87.  price  for  the  grain  or  return  a  like 

s  Mansfield  v.  Converse   (1864),  8  quantity  and  quality.    The  transao- 

AUen  (Mass.),  182k  See  also  Bi-own  ▼.  tion  was  held  to  he  a  sale,  and  not 

Hitchcock,  28  Vt.  452;  Bulkley  v.  a  mere  storage  or  bailment  of  the 

Andrews,  89  Conn.  7(X  grain. 

s  Irons  V.  Kentner  (1879),  51  Iowa»  In  Nelson  v.  Brown,  44  Iowa,  456, 

88,  88  Am.  R  119,  50  N.  W.  R  78.  the  ticket,  or  memorandum,  deliv- 

In  Johnston  ▼.  Browne,  87  Iowa,  ered  to  the  depositor  read:  "Received 
200,  the  ticket,  or  memorandum,  of  C.  CX  Cowell,  for  Thompson,  in 
given  by  Browne  on  receiving  the  store,  for  account  and  risk  of  C.  C. 
grain  in  the  elevator  was  in  these  Cowell,  one  hundred  and  eighty- 
words:  *'  Bought  of  H.  F.  Bickett,  for  three  bushels  Na  8  wheat  Loss  by 
W.  P.  Browne,  to  be  delivered  at  fire,  heating  and  the  elements  at  the 
Browne*s  elevator,  if  all  like  sample,  owner's  risk.    Wheat  of  equal  test 

of  wheat,  at  $ ,  in  store, and  value,  but  not  the    identical 

buyer,  bushels,  lbs."     It  wheat,  may  be  returned."     It  was 

was  shown  in  that  case,  by  extrinsic  held  in  that  case  that  so  long  as  the 

evidence,  that  the  understanding  of  wheat  remained  in   the    elevator, 

the  parties  was  that  Browne,  the  though  thrown  in  a  common  bin 

proprietor  of  the  elevator,  was  to  ship  with  wheat  of  like  quality,  the  trans- 

aad  sell  the  grain  on  his  own  account,  action  was  a  mere  bailment" 
and,  when  the  depositor  desired  to 
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days  before  the  fire  B.  offered  A.  a  certain  price  for  it,  which 
was  refused.  It  appeared  that  it  was  the  custom  at  the  place 
in  question  for  the  warehouseman  to  mix  all  wheat  of  the  same 
grade  in  one  common  bin,  to  keep  a  sample,  and  then  to  ship 
the  mass  away  for  sfde ;  and,  when  the  parties  depositing  the 
wheat  got  ready  to  sell  it,  to  buy  it  of  them,  if  possible,  and  if 
not,  then  to  return  wheat  of  the  same  grade  and  quality  as 
that  deposited.  When  left  on  storage  for  more  than  a  month^ 
a  storage  fee  was  charged. 

Said  the  court:  '^It  was  admitted  the  grain  was  delivered 
in  pursuance  of  the  alleged  custom  or  usage,  and  it  was  shown 
that  it  was  in  the  elevator  in  a  separate  bin  when  it  was 
burned,  and  that  the  defendant  offered  to  purchase  it  on  the 
Saturday  before  the  fire.  These  facts,  when  taken  in  connec- 
tion with  the  ticket,  show  clearly  that  the  transaction  was  not 
a  sale,  but  a  bailment.  It  is  true  that  the  word  ^  bought  *  in 
the  ticket,  unexplained,  would  import  a  sale,  but  when  taken 
in  connection  with  the  expression  ^  at  owner's  risk  of  fire,'  and 
in  the  light  of  the  parol  evidence,  it  clearly  appears  that  a  sale 
was  not  contemplated  by  the  parties.  *  At  owner's  risk  of 
fire '  evidently  means  that  so  long  as  the  wheat  should  remain 
in  the  elevator  the  plaintiff  should  bear  that  risk.  If  it  was 
a  sale,  it  is  not  at  all  probable  that  any  such  words  would  have 
been  used.  In  such  case  the  warehouseman  would  have  as- 
sumed the  risk  without  any  stipulation  to  that  effect." 

§25.  Same  subject — Commingling  of  goods  —  Efflect  of 
custom. —  Though  a  bailment  thus  ordinarily  contemplates  the 
return  of  the  identical  article  in  its  original  or  changed  form, 
still  the  agreement  of  the  parties,  as  evidenced  by  express 
words  or  by  their  acquiescence  in  an  established  custom,  may 
permit  the  substitution  of  another  article  of  like  kind  whose 
return  will  satisfy  the  contract  of  bailment.  This  is  illustrated 
in  the  common  case  of  the  deposit  of  grain  in  a  bin  or  eleva- 
tor with  other  grain  of  like  kind,  from  the  mass  of  which  the 
bailor's  grain  is  to  be  returned  to  him,  but  which  mass  is  at  all 
times  to  be  kept  good  to  provide  for  such  return.    Thus  in  a 


,      §  25.]  LAW  OF   BALE.  [bOOK  I. 

late  case  in  Indiana,^  Kixon  was  a  warehouseman,  and  it  was 
his  custom  to  receive  wheat  on  deposit  and  to  place  it  in  a  com- 
mon  bin  with  wheat  bought  by  him,  and  it  was  also  his  custom 
to  sell  wheat  from  this  bin.  Not  knowing  of  this  latter  custom, 
Eice  deposited  wheat  with  Nixon,  and  it  was  put  into  this  bin 
with  other  wheat  deposited  by  other  persons  or  bought  by 
Nixon,  and  from  this  mingled  wheat  Nixon  sold  from  time  to 
time,  but  there  was  always  wheat  enough  in  the  bin  to  supply 
all  depositors,  until  by  accidental  fire  the  warehouse  and  the 
wheat  were  destroyed.  No  demand  was  made  for  the  wheat 
until  after  the  fire,  and  there  was  no  agreement  that  Eice  should 
have  the  option  to  demand  the  grain  or  its  value  in  money,  nor 
had  Nixon  any  option  to  return  the  value  in  money  instead  of 
the  wheat.    This  was  held  to  be  a  bailment  and  not  a  sale. 

Said  the  court:  "The  rule  which  we  accept  as  the  true  one 
is  required  by  the  commercial  interests  of  the  country,  and  is 
in  harmony  with  the  cardinal  principle  that  the  intention  of 

iRice  V.  Nixon,  (1884),  97  Ind.  07,  R  444  21  Am.  St  B.  225,  it  is  said: 
49  Adl  R.  430.  [The  court  cited  Lup-  **  It  is  the  law  of  this  jurisdiction,  as 
^  ton  V.  White,  15  Vesey  Jr.  432;  2  well  as  of  many  others,  that  where  a 
Kent  Com.  (12th  ed.)  365,  590;  Story,  warehouseman  receives  grain  on  de- 
Bailm.,  §  40;  Law  of  Prod.  Ex.,  §  152;  posit  for  the  owner,  to  be  mingled 
2  Schouler,  Pers.  Prop.,  §  46;  6  Am,  with  other  grain  in  a  common  re- 
Ia  Rev.  457;  2  BL  Com.  (Oooley's  Ed.)  ceptacle,  from  which  sales  are  made, 
404^  n. ;  Ledyard  v.  Hibbard,  48  Mich,  the  warehouseman  keeping  con* 
421, 12  N.  W.  R.  637,  42  Am.  R.  474;  stantly  on  hand  grain  of  like  kind 
Nelson  v.  Brown,  44  Iowa,  455;  Sex-  and  quality  for  the  depositor,  and 
ton  V.  Graham,  58  Iowa,  181;  Nelson  ready  for  delivery  to  him  on  call,  the 
T.  Brown,  58  Iowa»  555;  Irons  v.  contract  is  one  of  bailment  and  not 
Kentner,  51  Iowa,  88,  88  Am.  R  119,  of  sale,"  citing  Rice  v.  Nixon,  supra; 
60  N.  W.  R,  73.  Pribble  v,  Kent,  10  Bottenberg  v.  Nixon,  supra;  Schind- 
Ind.  825,  71  Am.  Deo.  827;  Ewing  v.  ler  v.  Westover,  99  Ind.  895;  Lyon  v. 
French,  1  Black!  (Ind.)  858;  Carlisle  Lenon,  106  Ind.  567,  7  N.  E.  R.  811; 
V.  Wallace,  12  Ind.  252,  74  Am  Dec.  Preston  v.  Witherspoon,  109  Ind.  457, 
207,  and  Ashby  v.  West,  8  Ind.  170,  9  N.  R  R  585,  58  Am.  R.  417;  Mom- 
were  distinguished  or  reconciled.]  ingstar  v.  Cunningham,  110  Ind.  828, 
To  the  same  effect  as  the  principal  59  Am.  R.  211, 11  N.  K  R.  598.  See 
case  are  Bottenberg  v.  Nixon,  97  Ind.  also  Baker  v.  Bom,  17  Ind.  Appi  422, 
106;  McGrew T.Thayer,  24 Ind.  App.  46  N.  R  R  980;  McGrew  v.  Thayer, 
578.  57  N.  R  R.  262.  In  Woodward  v.  24  Ind.  App,  578,  57  N.  R  R  2621 
Semans  (1890),  125  Ind,  880,  25  N.  R 
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contracting  parties  is  always  to  be  given  effect.  It  is  not  un- 
known  to  us,  nor  can  it  be  unknown  to  any  court,  for  it  is  a  mat- 
ter of  great  public  notoriety  and  concern,  that  a  vast  part  of  the 
grain  business  of  the  country  is  conducted  through  the  medium 
of  elevators  and  warehouses,  and  it  cannot  be  presumed  that 
warehousemen  in  receiving  grain  for  storage,  or  depositors  in 
intrusting  it  to  them  for  that  purpose,  intended  or  expected 
that  each  lot,  whether  of  many  thousand  bushels  or  of  a  few 
hundred,  should  be  placed  in  separate  receptacles;  on  the  con- 
trary,  the  course  of  business  in  this  great  branch  of  commerce, 
made  known  to  us  as  a  matter  of  public  knowledge  and  by  the 
decisions  of  the  courts  of  the  land,  leads  to  the  presumption 
that  both  the  warehouseman  and  the  depositor  intended  that 
the  grain  should  be  placed  in  a  common  receptacle  and  treated 
as  common  property.  This  rule  secures  to  the  depositor  all 
that  in  justice  he  can  ask,  namely,  that  bis  grain  shall  be  ready 
for  him  in  kind  and  quantity  whenever  he  demands  it.  Any 
other  rule  would  impede  the  free  course  of  commerce  and  ren- 
der it  practically  impossible  to  handle  our  immense  crops.  It 
is  reasonable  to  presume  that  the  warehouseman  and  his  de- 
positor did  not  intend  that  the  course  of  business  should  be 
interrupted,  and  that  they  did  not  intend  that  the  almost  im- 
possible thing  of  keeping  each  lot,  small  or  great,  apart  from 
the  common  mass  should  be  done  by  the  warehouseman.  If 
the  warehouseman  is  not  bound  to  place  graan  in  a  separate 
place  for  each  depositor,  then  the  fact  that  he  puts  it  in  a  com- 
mon receptacle  with  grain  of  his  own  and  that  of  other  depos- 
itors does  not  make  him  a  purchaser,  and  if  he  is  not  a  pur- 
chaser then  he  is  a  bailee.  In  all  matters  of  contract  the 
intention  of  the  parties  gives  character  and  effect  to  the  trans- 
action, and  in  such  a  case  as  this  the  circumstances  declare 
that  the  intention  was  to  make  a  contract  of  bailment  and  not 
a  contract  of  sale.  The  duties,  rights  and  liabilities  of  ware- 
housemen are  prescribed  by  the  law  as  declared  by  the  courts 
and  the  legislature,  and  as  matter  of  law  it  is  known  to  us  that 
a  warehouseman,  by  placing  grain  received  from  a  depositor 
in  a  common  receptacle,  and  treating  it  as  the  usages  of  trade 
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warrant,  does  not  become  the  buyer  of  the  grain,  unless,  indeed, 
there  is  some  stipulation  in  the  contract  imposing  that  charac^ 
ter  upon  him." 

§  26.  .  In  another  case,*  where  wheat  of  diflferent  depos- 
itors had  been  commingled  with  the  bailee's  own,  but  the  latter 
had  no  right  to  draw  from  the  common  stock  more  than  his 
own  share,  the  court  said ;  "  If  a  party  having  charge  of  the 
property  of  others  so  confounds  it  with  his  own  that  the  line 
of  distinction  cannot  be  traced,  all  the  inconvenience  of  the 
confusion  is  thrown  upon  the  party  who  produces  it ;  where, 
howevefr,  the  owners  consent  to  have  their  wheat  mixed  in  a 
common  mass,  each  remains  the  owner  of  his  share  in  the  com- 
mon stock.  If  the  wheat  is  delivered  in  pursuance  of  a  con- 
tract for  bailment,  the  mere  fact  that  it  is  mixed  with  a  mass 
of  like  quality,  with  the  knowledge  of  the  depositor  or  bailor, 
does  not  convert  that  into  a  sale  which  was  originally  a  bail- 
ment, and  the  bailee  of  the  whole  can,  of  course,  have  no  greater 
control  of  the  mass  than  if  the  share  of  each  were  kept  sepa- 
rate. If  the  commingled  mass  has  been  delivered  on  simple 
storage,  each  is  entitled  on  demand  to  receive  his  share;  if  for 
conversion  into  flour,  to  his  proper  proportion  of  the  product.* 
It  makes  no  difference  that  the  bciilee  had,  in  like  manner,  con- 
tributed to  the  mass  of  his  own  wheat;  for  although  the  abso- 
lute owner  of  his  own  share,  he  still  stands  as  bailee  to  the 
others,  an(^  he  cannot  abstract  more  than  that  share  from  the 
common  stock  without  a  breach  of  the  bailment."  The  effect 
of  such  a  commingling  with  no  right  of  sale  in  the  bailee  is  to 
make  all  the  depositors  tenants  in  common  of  the  mass,  the 
interest  of  each  being  measured  by  the  amount  cal  led  for  by 
his  receipt.  If  the  warehouseman  also  contributes  of  his  own 
grain  to  the  mass,  he  becomes  a  tenant  in  common  with  the 
others.' 

iBretz  V.  Diehl  (1888),  117  Pa.  St  »Hall  v.  Pillsbury  (1890).  43  Minn. 
689,2  Am.  St.  R  706,11  Atl.  R.  89a    88, 44  N.  W.  R  673, 19  Am.  St  R.  209; 

2  Citing  Chase  v.  Washburn,  1  Ohio  0*DeU  v.  Leyda  (1889),  46  Ohio  St  244» 
St  244^  59  AnL  Dea  623;  Hutchison  20  N.  K  R  472;  Sexton  v.  Graham 
v.  Commonwealth,  82  Pa.  St  472.  (1880),  58  Iowa,  181,  4  N.  W.  R  109a 
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§  27. .  Gommlnglliig  with  right  of  sale  or  use  In  bailee. 

In  the  cases  of  commingling  thus  far  noticed  there  was  no 
right  on  the  part  of  the  bailee,  without  keeping  on  hand  a 
stock  sufBcient  to  satisfy  the  bailor's  demand,  to.  sell  or  other- 
wise dispose  of  the  mass  and  render  to  the  bailor,  instead  of 
his  original  deposit,  either  other  property  or  money.  Where 
this  right  exists  a  new  element  is  introduced.  This  new  ele- 
ment may  be  introduced  at  different  stages  in  the  transaction. 
Thus  — 

§  28. .  I.  The  grain  may  hare  been  originally  deposited 

in  a  common  mass  upon  which  the  bailor's  claim  was  to  attach, 
and  from  which  he  would  be  entitled  at  any  time  td  demand 
and  receive  his  proper  share,  subject,  however,  to  an  express  or 
implied  term  that  the  bailee  might  draw  from  the  common 
stock,  and,  if  he  consumed  the  whole  so  that  the  bailor's  por- 
tion  could  not  be  returned,  that  he  should  thereupon  be  deemed 
a  purchaser.  There  would  here  be  a  contract  of  bailment 
which  might  ripen  into  a  sale  upon  a  contingency.  ^  In  one 
case^^  of  this  nature  it  is  said  that  ^^  though  the  quantity  in 
store  might  fluctuate  from  day  to  day  as  grain  would  be  re- 
ceived and  delivered  out,  this  would  not  affect  the  title  of  the 
holder  of  receipts,  who  would  be  at  liberty  to  demand  and  re- 

^Ledyard   ▼.   Hibbard   (1882),  48  to  be  a  bailment  and  not  a  salo, 

Mich.  421, 12  N.  W.  R.  687,  42  Am.  R.  Speaking  of  the  receipt  above  re- 

474    To  like  effect,  see  Nelson  v.  f erred  to,  the  court  said:   "AU  it 

Brown  (1876),  44  Iowa,  455.    See  also  amounted  to,  in  our  judgment,  was 

Smith  V.  Smith  (1892),  01  Mich.  7,  51  an  option  on  the  part  of  the  defend- 

N.  W.  R.  694  ant,  when  the  receipt  was  presented. 

In  State  v.  Rieger  (1894),  59  Minn,  to  pay  the  market  price  of  the  grain 

151,  60  N.  W.  R.  1087,  wheat  was  de-  instead  of  returning  the  grain  in 

posited  and  a  receipt  given  stating:  specie;  and  this  option  he  could  only 

**  The  conditions  on  which  this  wheat  exercise  when  the  receipt  was  pre- 

is  received  at  this  elevator  are  that  sented,  and  by  x>aying  the  money. 

Bi^er  [the  warehouseman]  has  this  It  never  contemplated  that  he  might 

option:  either  to  deliver  the  grade  treat  the  wheat  as  his  own  without 

of  wheat  that  this  ticket  calls  for,  first  x>aying  for  it    If  he  elected  to 

or  to  pay  the  bearer  the  market  price  buy,  it  was  to  be  a  purchase  for  cash 

for  the  same»  less  elevator  charges,  and  not  on  credit." 
on  surrender  of  this  ticket"    Held 
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ceive  his  proper  quantity  at  any  time  if  so  much  remained  in 
store.  But  if  the  quantity  in  store  is  reduced  by  consumption 
instead  of  by  shipment  or  sale,  it  is  not  apparent  that  the  rights 
of  the  holder  of  the  receipts  would  be  any  different.  It  is  true, 
if  the  wheat  is  all  consumed  and  the  amount  in  store  is  not 
kept  good  so  that  a  demand  for  wheat  can  be  responded  to, 
and  if  the  consumption  is  by  consent  of  the  owner,  express  or 
implied,  the  consumption  under  such  circumstances  may  be 
justly  regarded  as  a  meeting  of  the  minds  of  the  parties  upon 
a  sale;  but  so  long  as  grain  is  kept  in  store  from  which  the  re- 
ceipts may  be  met,  the  fair  presumption  is  that  it  is  intended 
they  shall  be  so  met,  and  the  presumption  would  only  be  over- 
come by  some  act  unequivocal  in  its  nature."  In  cases  of  this 
class  the  transaction  continues  a  bailment  so  long  as  the  depos- 
itor has  the  right  to  demand  the  return  of  his  share  of  the 
grain  and  the  mass  remains  to  supply  the  demands  of  the  de- 
positors; and  it  only  becomes  a  sale  when  su^bsequently,  but 
in  accordance  with  an  express  or  implied  agreement,  the  bailee 
is  permitted  to  become  a  purchaser  and  to  dispose  of  the  whole 
mass.  The  mere  fact  of  such  disposition,  however,  is  not  the 
criterion,  but  it  is  the  express  or  implied  agreement  that  such 
a  disposition  may  be  made.  Without  such  agreement  the  dis- 
posing of  the  whole  would  amount  to  a  conversion,  but  not  a 
sale ;  but  with  it,  it  is  not  a  conversion,  but  is  a  sale. 

§  29. .  IL  In  other  cases,  the  right  of  immediate  dis- 
posal or  consumption  may  be  granted  to  the  warehouseman  at 
the  moment  of  the  delivery,  the  depositor  retaining  no  right  to 
demand  the  return  of  his  share  of  the  mass,  unless  the  ware- 
houseman elects  to  so  return  it,  the  latter  having  the  option 
whether  to  return  the  original  or  like  grain  or  to  pay  the  value 
in  money.  In  such  cases  the  transaction  is  held  to  constitute 
a  sale.^    In  one  case  the  distinction  is  thus  stated:  ''If  the 

1  Lyon  y.  Lenon,  106  Ind.  567,  7  N.  Ind.  122,  25  N.  R  R  812;  Cloke  v. 
R  R  311;  Barnes  v.  McCrea  (1888),  Shafroth,  137  lU.  893,  27  N.  E.  R  702; 
75  Iowa,  267,  89  N.  W.  R  392,  9  Am.  Reherd  ▼.  Clem  (1889),  86  Va.  874^ 
St  R  473;  Johnston  v.  Browne»  87  10  a  £.  R  504;  Fishbaok  ▼.  Van 
Iowa,  200;  Woodward  v.  Boone,  126    Duaen,  83  Minn.  Ill,  22  N.  W.  R  244 

80 


CH.  1 1.  J  TRANS  AOnONS  DI8TINOUI8HED  FBOlf  SALES.  [§  30.. 

dealer  has  the  right,  at  his  pleasure,  either  to  ship  and  sell  the 
same  jon  his  own  account,  and  pay  the  market  price  on  demand, 
or  retain  and  redeliver  the  wheat,  or  other  wheat  in  the  place 
of  it,  the  transaction  is  a  sale.  It  is  only  where  the  bailor  re- 
tains the  right  from  the  beginning  to  elect  whether  he  will 
demand  the  redelivery  of  his  property,  or  other  of  like  quality 
and  grade,  that  the  contract  will  be  considered  one  of  bail- 
ment. If  he  surrender  to  the  other  the  right  of  election,  it 
will  be  considered  a  sale,  with  an  option  on  the  part  of  the 
purchaser  to  pay  either  in  money  or  property  as  stipulated. 
The  distinction  is :  Can  the  depositor,  by  his  contract,  compel 
a  delivery  of  wheat,  whether  the  dealer  is  willing  or  not  ?  If 
he  can,  the  transaction  is  a  bailment.  If  the  dealer  has  the 
option  to  pay  for  it  in  money  or  other  wheat,  it  is  a  sale."  * 

§  30. .  III.  Other  cases  present  the  features  of  sale  in  a 

more  marked  aspect.  Thus  in  one  case '  it  appeared  that  the 
owner  of  wheat  deposited  it  with  a  miller  to  be  paid  for  on 

See  also  Coquard  v.  Werase,  100  Ma  was  held  presumptively  a  bailment 
137, 13  a  W.  R  341.  and  not  a  sale.  Weiland  v.  Krejnick, 

1  Lyon  v.  Lenon,  supra;  enforcing    supra, 

same  distinction,  James  v.  Plank,  48       In  Rumpf  v.  Barto  (1804),  10  Wash. 

Ohio  St  255,  26  N.  R  R.  1107.  882,  88  Paa  R.  1129,  goods  were  de- 

2  Jones  V.  Kemp  (1882),  49  Mich.  9,  livered  to  a  person  under  an  agree- 
12  N.  W.  R  890.  To  like  effect,  where  ment  evidenced  by  a  memorandum 
wheat  was  deposited  to  be  paid  for  at  as  follows:  "These  goods  are  sent 
whatever  might  be  the  price  in  for  your  inspection,  the  property  of 
twenty  days  (Woodward  v.  Boone  Rumpf  &  Mayer,  and  to  be  returned 
(1890),  126  Ind.  122,  25  N.  &  R  812);  to  them  within  demand  daya  Sale 
and  where  wheat  was  deposited  and  only  takes  effect  from  date  of  their 
tickets  given  which  teight  be  pre-  approval  of  your  selection,  and  until 

-  sented  at  any  time,  and  which  en-  then  goods  are  to  be  held  subject  to 

titled  the  holder  to  the  market  price  their  order."    The  transaction  consti- 

on  the  day  of  presentation.  Weiland  tutes  a  bailment  and  not  a  oondi- 

V.  Sunwall  (1895),  63  Minn.  320,  65  N.  tional  sala 

W.  R    628;   Weiland   v.  Krejnick       Where  a  person   receives   goods 

(1895),  63  Minn.  314,  65  N.  W.  R  631.  under  an  agreement  by  which  he 

But  where  the  manager  of  an  ele-  is  to  keep  them  during  a  certain 

vator,  when  wheat  was  brought  to  period,  and  if  within  that  time  he 

it»  asked  the  owner  if  he  wished  to  pays  for  them  he  is  to  become  the 

sell,  and  if  he  did,  paid  cash,  but  if  owner,  but  otherwise  is  to  pay  for 

he  did  not,  gave  a  deposit  ticket,  it  the  use  of  them,  he  receives  them  as 
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delivery  or  at  any  subsequent  time  when  the  depositor  de- 
manded it,  at  the  price  current  ai  the  time  of  demand.  It  was 
also  understood  that  the  miller  might  —  as  he  did  —  mix  it 
with  his  own  grain  and  grind  from  the  mass  as  he  desired. 
The  depositor  subsequently  demanded  payment,  but  before  pay- 
ment was  made  the  miller  failed.  The  court  below  held  that 
this  was  a  mere  bailment,  but  the  supreme  court  said:  "We 
think  this  was  erroneous.  The  plaintiff  reserved  no  right  to 
recall  his  wheat  or  any  wheat  or  flour  in  its  place.  Defendant 
reserved  no  right  to  return  it  actually  or  in  kind.  He  was 
bound  at  all  events  to  keep  it,  and  to  pay  for  it  on  demand, 
while  the  money  was  payable  without  any  contingency.  This 
was  a  sale  and  delivery  at  once  and  without  any  credit  on 
which  defendant  could  rely.  He  was  bound  to  have  his  money 
always  ready,  and  to  pay  when  called  on.'* 

§  31.  Bailment  with  privilege  of  purchase  to  be  distin- 
gnished  from  sale.  —  In  dealing  with  the  questions  arising 
out  of  grain,  some  illustrations  have  already  been  given  of 

a  bailee,  and  the  property  in  the  said  M.,  together  with  all  increase 
goods  is  not  changed  until  the  price  thereof.  Until  such  payment  such 
is  paid.  Brown  Bros.  t.  Billington  property  shaU  be  and  remain  the 
(1894),  163  Pa.  St  76,  29  AtL  B.  property  of  S.,  together  with  the  in- 
904.  crease  thereof,  and  should  any  of 
In  McClelland  v.  Scroggin  (1892),  35  said  property  be  sold  by  consent  of 
Neb.  536,  58  N.  W.  R  469,  it  appeared  S.,  the  proceeds  thereof  shall  be  ap- 
that  by  a  written  agreement  S.  leased  plied  upon  the  above  indebtedness." 
to  M.  six  hundred  and  forty  acres  of  Held,  not  a  conditional  sale,  but  an 
land  and  a  large  amount  of  personal  agreement  to  sell  at  the  election  of 
property  thereon,  consisting  of  live-  M.,  and  that  tfie  relation  of  the  par- 
stock  and  farming  implements,  of  ties  with  respect  to  said  property  is 
the  agreed  value  of  $23,381.  It  was  that  of  bailor  and  bailee  only, 
provided  in  said  agreement:  <<That  But  in,  Barnes  v.  Morse  (1890),  88 
when  said  M.  shall  pay  to  said  S.  the  IlL  App.  274,  where  the  contract  was 
sum  of  $23,381,  with  interest  thereon  otherwise  clearly  a  contract  of  sale, 
at  the  rate  of  ten  per  cent  per  an-  it  was  held  that  a  clause  in  the  con- 
num,  together  with  the  rents  above  tract  that  "goods  not  sold  this  year 
specified,  and  aU  sums  which  S.  may  will  be  carried  on  next  year's  time  " 
advance  to  or  for  said  M.,  with  inter-  did  not  make  the  contract  one  of 
est  thereon,  then  all  the  above  prop-  bailment  rather  than  sale, 
erty  shall  be  conveyed  to  him,  the 
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bailments  to  which  is  annexed  the  privilege  of  buying  the 
property  at  some  time  in  the  future.  But  other  cases  also 
present  this  feature  in  almost  countless  forms.  The  various 
contracts,  sometimes  called  ^^  leases  with  a  right  of  purchase/' 
but  more  frequently  classed  under  the  general  term  "con- 
ditional sales,"  are  illustrations  of  such  transactions,  to  which 
more  detailed  consideration  will  be  hereafter  given.*  But  for 
the  present  purpose  — 

§  32. Option  to  buy  and  pay  for  chattel^  or  pay  for 

its  use.  —  "  Where,  by  the  contract,"  it  is  said  in  one  case,' "  the 
Tendee  receives  a  chattel  which  he  is  to  keep  for  a  certain 
period,  and  if  in  that  time  he  pays  for  it  the  stipulated  price, 
he  is  to  become  the  owner,  but,  if  he  does  not  pay  the  price, 
he  is  to  pay  for  its  use,  the  vendee  receives  it  as  bailee,  and  the 
right  of  property  is  not  changed  until  the  price  is  paid."  In 
a  later  case '  in  the  same  state  the  court  says  that  it  is  a  bail« 

1  See  past,  Book  II,  oh.  IIL  See  also  Mt  Leonard  MiUing  Ca  ▼• 
s  Rose  V.  Story  (1845),  1  Pa.  St  (1  Insuranee  Ca  (1887),  25  Ma  App.  25& 
BarrX  190,  quoted  in  Enlow  v.  Klein  *  Chamberlain  v.  Smith  (1868),  44 
(1875)^  79  Pa.  St  488,  where  are  Pa.  St  481.  In  this  case  A.  received 
cited  Clark  ▼.  Jack,  7  ^atta  (Pa.),  from  R  a  yoke  of  oxen  '*to  keep  and 
875;  McCullough  v.  Porter,  4  W.  &  work  in  a  reasonable,  farmer-like 
S.  177,  89  Am.  Dea  68;  Lehigh  Ca  v.  manner  for  the  term  of  one  year; 
Field,  8  W.  &  S.  282;  Bowe  v.  Sharpe,  said  cattle  to  be  returned  in  one 
51  Pa.  St  26;  Becker  t.  Smith,  59  year."  At  the  same  time  A.  deliv>- 
Pa.  St  469;  Henry  ▼.  Patterson,  57  ered  to  R  another  animal  for  the  use 
P&  St  84&  In  Enlow  v.  Klein  the  of  the  cattia  The  contract  also  pro- 
facts  were  that  Enlow  agreed  with  vided  that  A.  "has  the  privilege^  b/ 
Moritz  to  furnish  him  with  a  team  paying  $40  and  legal  interest  at  the 
of  horses,  wagons^  eta,  for  country  expiration  of  the  year,  to  keep  the 
peddling;  he  to  pay  Enlow  (5  i>er  saidcattla" 

week,  in  two  hundred  payments;  the  In  Middleton  v.  Stone  (1886),  111 
team,  eta,  "to  belong  to  and  be  Pa.  St  589,  4  Atl  R.  528,  A.  deliv- 
managed  by  Enlow  untU  the  last  of  ered  to  R  two  colts  under  a  contract 
the  two  hundred  payments;"  Moritz  that  R  should  safely  keep  and  seU 
to  keep  up  aU  repairs,  and  if  a  horse  them,  if  possible^  for  A.  at  a  fixed 
should  die  to  replace  him  at  his  own  price  before  a  certain  date,  and,  if 
expense;  Enlow  "to  relinquish  aU  not  sold,  to  return  them  in  good  con- 
his  right  eta,  to  Moritz  when  the  dition  to  A.  This  was  held  a  bail- 
last  payment  is  made  of  the  two  ment  and  not  a  sale,  though  B.  had 
hundred."  Held  to  be  a  bailment  also  the  right  under  the  contract  to 
8                                           83 


§  32.]  lAW  OJ*  SALE.  [book  L 

ment  and  not  a  sale;  a  bailment  with  a  refusal  of  the  chattel 
for  a  specified  time. 

At  the  same  time,  it  is  easy  here,  as  it  has  been  found  to 
be  in  other  cases,  to  attempt  to  disguise  what  is  really  a  sale 
under  the  cloak  of  a  mere  bailment.  Thus  where,  by  the 
terms  of  a  written  contract,  Mary  Hicks  "leased"  to  John 
Summerson  a  pair  of  horses  "for  the  sum  of  one  hundred 
and  twenty-five  dollars,  to  be  paid  by  the  first  of  April,  1886 ; 
and  in  case  the  said  John  Summerson  shall  fail  to  make 
said  payment  as  above  agreed,"  then  the  said  Mary  Hicks  to 
have  "  full  and  free  possession  of  said  team,"  it  being  "  further 
agreed  that  the  ownership  shall  remain  in  hands  of  Mary 
Hicks  until  payment  is  made  in  full,"  it  was  held  that  there 
was  a  sale  and  not  a  bailment  or  leasing.  Said  the  court: 
"  We  are  unable  to  agree  entirely  with  the  view  taken  by 
either  of  the  parties.  Both  appear  to  have  been  in  some  de- 
gree misled  by  looking  at  the  name  and  not  at  the  substance 
of  the  contract.  It  is  called  a  lease,  but  is  manifestly  a  sale. 
No  term  is  stipulated  for  the  hiring,  nor  any  rate  per  month 
or  per  annum.  On  the  contrary,  it  is  merely  said  that  the 
horses  are  leased  for  a  lump  sum  of  one  hundred  and  twenty- 
five  dollars.  But  what  is  conclusive  of  the  character  of  the 
transaction  is  the  stipulation  that  ^  the  ownership  shall  remain 
in  Mary  Hicks  until  payment  is  made  in  full.'  If  it  was  merely 

keep  the  colts  himself  upon  paying  a  ment  that  he  should  be  paid  for  her 
price  fixed  for  them.  Under  the  cir-  keeping  by  the  milk  she  would  yield ; 
oumstances  of  the  case  the  latter  and  if,  at  any  time  within  four 
clause  was  held  immaterial,  though  months,  he  should  pay  the  plaintiff 
the  court  said,  *<  But  even  as  to  that,  $35,  the  title  to  the  cow  should  vest 
the  question  at  issue  being  between  in  him.  R  did  not  pay  for  the  cow, 
the  original  parties  only,  no  credit-  but  sold  and  delivered  her  to  the  do- 
ors being  interested,  the  title  could  fendant,  who  bought  her  in  good 
not  pass  without  the  actual  payment  faith,  supposing  her  to  be  the  prop- 
of  the  money,  and  hence  this  part  of  erty  of  R  In  an  action  of  trover 
the  contract  cannot  convert  the  against  such  purchaser  it  was  held 
whole  into  a  sala"  that  the  plaintiff  was  entitled  to  re- 
in Hart  V.  Carpenter  (1856),  24  cover.  See  also  Nichols  v.  Ashton 
Conn.  420,  E  took  the  plaintiff's  cow  (1892),  155  Mass.  205^  29  N.  K  a  519. 
into  his  possession  imder  an  agree 
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a  hiring,  the  ownership  would  have  remained  in  Mrs.  Hicks 
all  the  time  without  any  such  stipulation."  ^ 

§  33.  Dellyery  of  goods  on  trial  to  be  purchased  if  approved 
is  not  a  present  sale. —  So  the  delivery  of  goods  on  trial  to  be 
bought  and  paid  for,  if  the  prospective  purchaser  approves  of 
them,  and,  if  not,  to  be  returned,  does  not  constitute  a  present 
sale,  and  the  title  does  not  pass  until  approval  express  or  im- 
plied.^ Within  what  time  this  option  is  to  be  exercised,  what 
is  the  effect  of  a  failure  to  disapprove  within  the  time  agreed 
upon,  and  what,  if  any,  notice  of  disapproval  may  be  required, 
are  questions  which  will  be  considered  in  later  sections.' 

§  34.  Sale  with  option  to  retarn  or  pay. —  To  be  distin- 
guished from  the  cases  referred  to  in  the  preceding  section  are 
those  in  which  the  option  is  precisely  the  reverse,  that  is,  that 
the  article  is  purchased  and  shall  be  paid  for,  unless  it  is  re- 
turned. An  option  to  purchase  if  one  likes  is  radically  dif- 
ferent from  an  option  to  return  a  purchase  if  he  does  not  like. 
In  the  former  case  the  title  does  not  pass  until  the  option  is 
exercised ;  in  the  latter  case  it  passes  at  once,  subject  to  the 
ri^ht  to  rescind  and  return  under  the  conditions  agreed  upon.^ 

Within  what  time  this  option  is  to  be  exercised,  and  what  is 
the  effect  of  a  failure  to  exercise  it  as  agreed,  are  subjects 
which  are  reserved  for  fuller  treatment  in  another  place.' 

§  35.  Bailment  or  sale^  how  determined  —  Law  or  fact. — 

The  question  of  bailment  or  sale,  like  that  hereafter  to  be  con- 

iSummerson  v.  Hicks  (1890),  184  stipulating  for  the   return   of  the 

Pa.  St  560, 19  AtL  R.  80a    So  in  Na^  plow,  or  the  payment  of  any  rent, 

tional  Car  &  L.  Builder  ▼.  Cyclone  was  really  a  sale. 

Steam  Snow  Plow  Ca  (1892),  49  Minn.  ^See  post,    §S  675-685,  Book   II, 

125,  51  N.  W.  R.  657,  where  there  had  chapter  III,  where  many  other  forms 

been  a  contract  by  defendant  to  pay  of  sale  upon  condition  are  consid- 

to  plaintiff  a  sum  of  money  when  a  ered. 

certain    snow-plow   was    sold,   the  '  See  post,  §§  681-685. 

courtheldthata  "lease"  of  the  plow  *See  post,  g§  657-662,   Book   II, 

for  ninety-nine  years,  with  the  right  chapter  III,  where  this  and  kindred 

in  the  lessee  to  use,  alter,  rearrange  subjects  are  more  fully  discussed, 

or  improve  the  machine  according  *  See  jpo8^,  §§659-662* 
to  its  own  judgmenti  and  without 
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sidered  of  sale  or  consignment,  may  be  one  to  be  decided  by 
the  coart  or  the  jary  as  the  circumstances  of  each  case  may 
determine.  Where  the  whole  transaction  is  represented  in  a 
written  contract  before  the  court,  its  legal  effect  as  creating 
sale  or  bailment  is  a  question  of  law  for  the  court  ;^  and  this 
would  be  true  though  there  were  no  such  writing,  if  the  facts 
were  agreed  upon.  The  most  common  case,  however,  is  the 
one  in  which  the  facts  are  controverted  or  the  intention  in  dis- 
pute, and  in  these  cases  the  question,  under  proper  instructions, 
is  one  of  fact  for  the  jury  to  determine.' 

§  36.  Sale  to  be  distinguished  from  mortgage. —  So  sale 
is  to  be  distinguished  from  mortgage,  which,  in  most  of  the 
states,  is  a  conditional  sale  of  personal  property  as  security  for 
the  payment  of  a  debt  or  ttie  performance  of  some  other  obli- 
gation, though,  in  some  states,  it  is  regarded,  like  the  mortgage 
upon  land,  as  a  mere  lien  upon  the  property  rather  than  a  con- 
ditional sale.  The  distinction  between  a  sale  and  a  mortgage 
or  pledge  is  usually  so  obvious  as  not  to  require  extended  con- 
sideration.   Still — 

§  87.  Sale  to  be  distinguished  from  pledge.—  Sale  is  like- 
wise to  be  distinguished  from  pledge,  which  is  a  deposit  of  per- 
sonal property  by  way  of  security  for  the  performance  of  some 
act,  usually  the  payment  of  a  debt.  Here  though  the  goods 
are  delivered  to  the  pledgee,  who  acquires  a  special  property 
in  them,  the  general  property  remains  all  of  the  time  in  the 
pledgor  until  his  title  has  been  divested,  after  default,  by  a 
foreclosure  of  his  right  to  redeem. 

§  38. Sale  and  not  a  pledge. — The  criterion  here,  as  in 

other  cases,  is  usually  the  intention  of  the  parties.  The  mere 
fact  that  one  delivers  goods  to  another  to  whom  he  is  indebted 

I  Chickering  v.  Bastress  (t889),  180    Heryford  ▼.  Davis,  102  U.  a  285;  Fish 
HL  206,  22  N.  EL  R.  642, 17  Am.  St  R.    v.  Benedict,  74  N.  T.  618). 
800  (citing  Murch  ▼•  Wright,  46  IlL       >  Crosby  v.  Delaware  &  Hud.  Oanal 
487»  05  Am.  Dea  455;   Hervey  v.    Ca  (1890),  110  N.  Y.  884^  86  N.  E.  R. 
Bhoda  Island  U  Works,  08  U.S.  664;    882. 
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is  not  enoogh  to  stamp  the  transaction  as  a  pledge.  The  goods 
may  have  been  delivered  in  payment  of  the  indebtedness  and 
not  as  security  for  it,  or,  what  is  in  effect  the  same  thing,  they 
may  have  been  sold  to  the  creditor  in  consideration  of  the  dis- 
charge of  the  debt.  Thas,  in  one  case,^  a  person  who  had  a 
judgment  against  another  accepted  from  the  latter  goods  found 
to  be  worth  $600,  agreeing  to  credit  him  to  the  amount  of 
$350,  and,  if  the  goods  should  sell  for  more  than  this,  to  credit 
him  also  with  the  excess  after  deducting  the  expenses  of  the 
sale.  This,  it  was  urged,  constituted  a  pledge  and  not  a  sale ;  but 
Dillon,  J.,  held  otherwise,  saying  that  there  was  no  objection 
to  a  hona  fide  transaction  of  this  sort,  and  that  the  stipulation 
for  contingent  additional  compensation  did  not  ex  neceesitate 
transmute  the  sale  into  a  pledge  or  mortgage.  So  where  the 
treasurer  of  a  savings  bank  made  an  absolute  assignment  of  a 
mortgage  belonging  to  the  bank  to  a  person  who  paid  full  value 
for  it,  agreeing  to  resell  it  to  the  bank  if  the  bank  subsequently 
wished  to  buy  it,  the  transaction  was  held  to  be  a  sale  and  not 
a  pledge;  and  the  fact  that  the  treasurer  afterward  paid  inter- 
est on  the  mortgage  to  the  assignee  was  held  not  to  show  aa 
agreement  by  the  bank  to  treat  the  transaction  as  a  loan.' 

§  39. Pledge  and  not  sale.—  But  where,  on  the  other 

hand,  one  delivers  a  chattel  to  another  as  security  for  a  debt, 
or  as  indemnity  for  a  suretyship  therein,  the  law  regards  the 
transaction  as  a  pledge  and  not  as  a  sale ; '  nor  does  it  alter 
the  case  in  equity  *  or,  generally,  at  law,*  that  the  property  was 
transferred  by  an  absolute  or  unconditional  bill  of  sale  or  as* 
signment,  or  even  if  it  be  expressly  stipulated  that  the  pledge 
shall  be  irredeemable.*  So  it  is  a  pledge  and  not  a  sale  where 
a  receipted  bill  of  parcels  has  been  given,  accompanied  by  a 

1  ReeT^  Y.  Sebem,  16  Iowa,  234^  85  (1885X  57  Mich.  187,  23  N.  W.  R.  724; 
Am.  Dec.  6ia  O'NeU  v.  Walker  (1893)»  45  L&  Ann. 

2  Commonwealth  ▼.  Savings  Bank  609, 12  a  R.  87a 
(1884),  137  Mass.  481.  <  See  following  seotion. 

'  Morgan  v.  Dod  (1877),  8  Cola  651 ;       ^  See  following  section. 
Upham  V.  Richey  (1896),  163  III  530,       •  Morgan  y.  Dod,  sujprcu 
45  N.  R  R.  228;  Berry  y.  Monroe 
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formal  delivery  of  the  goods,  but  in  reality  intended  only  as 
security  for  a  debt.^ 

§  40. Parol  eyidenee  to  show  apparent  sale  to  be 

pledge  or  mortgage. —  Some  conflict  of  opinion  exists  as  to 
the  admissibility  of  parol  evidence  to  show  that  a  transaction, 
on  its  face  a  sale,  was  in  reality  but  a  pledge  or  mortgage. 
Where  the  transfer  is  not  accompanied  by  written  evidence,  no 
difficulty  exists ;  but  where  the  property  has  been  transferred 
by  a  deed  or  formal  bill  of  sale  purporting  to  convey  an  absolute 
title,  the  courts  are  not  agreed  upon  the  admissibility  of  parol 
evidence  to  show  that  the  transfer  was,  in  reality,  only  as  se- 
curity, and  that  the  transaction  was  therefore  a  pledge  or  a 
mortgage.  By  many  of  the  courts  it  is  held  that  such  evi- 
dence is  not  admissible  at  law,^  though  it  may  be  in  equity;' 
but  other  courts  hold  that  as  between  the  original  parties  or 
those  not  honafide  purchasers,  the  true  nature  of  the  transac- 
tion may  be  shown  at  law  as  well  as  in  equity,*  and  such  has 
been  declared  to  be  the  weight  of  authority.*  But  even  where 
the  former  rule  prevails,  it  does  not  apply  to  mere  informal 
instruments,  such  as  a  bill  of  parcels.*  The  evidence,  however, 
it  is  said,  must  be  clear  and  convincing.^ 

§  41.  Sale  to  be  distingnished  from  mere  agency  to  bay. 

So  a  contract  for  sale  is  to  be  distinguished  from  a  mere  agency 

1  Shaw  y.  Wilshire,  65  Me.  485,  cit-  Jones  ▼.  RahiUy,  16  Minn.  820  (citing 

ing  Eastman  ▼.  Avery,  23  Ma  246;  Belotey.Morrison,8Mina62;Pheniz 

Beeman  v.  Lawton,  37  Ma  543;  Whit-  v.  (Gardner,  18  Minn.  482:  RusseU  y. 

aker  y.  Sumner,  20  Pick.  (Mass.)  899;  Southard,  12 How.  (U.  &)  189;  Hodges 

Hazard  v.  Loring,  10  Cush.  (Mass.)  y.  Insurance  Ca,  4  Seld.  (N.  T.)  419; 

267;  Walker  v. Staples,  5  AUen (Mass.),  Chester  y.  Bank,  16  N.  T.  848;  Smith 

84  y.  Beattie,  81  N.  T.  542);  TraveiB  v. 

sPhilbrook  y.  Eaton,  184  Mas&  398;  Leopold,  124  DL  481, 16  N.  £.  R.  902L 

Pennock  y.  McdJormick,  120  Mass.  *  Jones  y.  RahiUy,  «upra. 

275;  Harper  y.  Ross,  10  Allen  (Masa),  '  Hazard  y.  Loring,  10  Cush.  (Maaa) 

882;  Hartshorn  y.  Williams,  81  Ala.  267;  HUdreth  y.  O'Brien,  10  Alien 

149;  Bryant  y.  Crosby,  86  Ma  562,  58  (Masa),  104 

Am.  Dec.  767.  7  Trayers  y.  Leopold,  124  Ul.  481, 10 

>  Jones  on  (^hat  Mortgages,  §  22.     •  N.  £.  R.  902. 

« Fuller  y.  Parrish,  8  Mich.  211; 
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to  bay.  Thus  in  a  case  ^  in  Ohio  it  appeared  that  the  parties 
had  entered  into  an  agreement  evidenced  by  the  following 
writing:  "Canton,  Feb.  7, 1848.  Eeceived  one  hundred  and 
seventy-five  dollars  as  an  advance  to  bay  barley  for  Wm.  Webb, 
for  which  I  do  agree  to  deliver  one  thousand  bushels  of  barley 
to  Mr.  Keynolds'  warehouse  in  Massillon,  at  thirty-five  cents 
per  bushel,  by  the  middle  of  April  next  —  the  said  barley  to  be 
good  merchantable  barley.'*  Signed  "John  Black."  Black 
thereupon  proceeded  to  buy  barley,  and  in  February  had  pur- 
chased and  stored  in  Reynolds'  warehouse  over  six  hundred 
bushels,  when  the  warehouse  was  washed  away  by  a  flood,  and 
the  barley  was  lost.  Black  afterwards  purchased  enough  more 
to  make  up  a  thousand  bushels,  including  that  lost,  and  on 
April  15th  tendered  to  Webb  the  warehouse  receipts  for  that 
washed  away  and  the  barley  on  hand,  as  a  compliance  with  his 
agreement.  Webb  refused  the  tender,  though  he  was  willing 
to  accept  the  barley  on  hand  as  so  much  on  account.  It  ap- 
peared also  that  Webb  had  often  gone  to  Black's  store,  where 
he  bought  the  barley,  and  had  examined  it,  and  on  one  occa- 
sion had  condemned  a  load  as  of  poor  quality. 

Said  the  court:  "There  is  but  a  single  question  growing  out 
of  the  facts  in  this  case.  Was  Black  the  agent  of  Webb  in  pur- 
chasing this  barley  at  Massillon  ?  or  was  he  the  vendor  of  a 
thousand  bushels  of  barley  to  Webb,  to  be  delivered  within 
a  given  time,  at  a  certain  place,  and  for  a  stipulated  price  ? 
If  the  former,  the  law  will  cast  the  loss  upon  his  principal ; 
but  if  the  latter,  the  misfortune  will  be  his  own,  unless  he  had 
perfected  a  delivery  of  the  grain  before  the  accident." 

1  Black  y.  Webb  (1851).  20  Ohio,  nL467;  Shields  v.Pettie,4N.  Y.  122; 

804,  55  ATn,  Dea  450.    In  the  note  to  Brown  v.  Brooks,  7  Jones  (N.  C.X  dd; 

this  case  the  editor  says:  ''A  rale  Leonard  y.  Winslow,  2  Grant's  Gas. 

similar  to  that  laid  down  in  the  prin-  (Pa.)  139;   Shaw  y.  Kudd,  8  Pick, 

cipal  case  was  followed  in  each  of  (Mass.)  9;  Phillips  y.  Hunnewell,  4 

those  cited  below:  Bodee  y.  Wi^de,  GreenL  (Me.)  876;  Qarrett  y.  Crooks^ 

47  Barb.  (N.  Y.)  58;  Jennings  y.  Gage,  15  La.  Ann.  483;  Roberts  y.  Beatty, 

18  nL  610,  56  Am.  Dec.  476;  Kelly  y.  2  Pen.  &  Watts,  67,  21  Anu  Dea  410; 

Upton,  5  Duer  (N.  Y.),  886;  Lane  y.  McDonald  y.  Hewett,  15  Johns.  (N.  Y.) 

Neale,  2  Stark.  105;  Loyelacey.  Stew-  851,  8  Am.  Dec.  241;  Penniman  ▼• 

Bit,  28  Ma  884;  Low  ▼.  Freeman,  12  Hartshorn,  18  Mass.  87.** 
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The  court  then  proceeded  to  apply  various  tests,  and  found 
in  the  language  of  the  agreement,  and  in  the  facts  that  Webb 
was  not  affected  by  a  rise  or  fall  in  the  market,  and  would  not 
have  been  responsible  to  the  persons  from  whom  Black  might 
buy  on  credit,  and  could  not  dictate  as  to  the  place  or  time  or 
conditions  of  Black's  purchases,  and  had  no  control  over  the 
barley  in  the  warehouse  until  delivered  to  him,  conclusive  evi- 
dence that  Black  ^^  purchased  this  barley,  not  as  the  agent  or 
factor  of  William  Webb,  but  on  his  own  private  account,  and 
for  the  purpose  of  filling  a  contract  of  sale,  entered  into  and 
then  subsisting  between  himself  as  the  vendor  and  William 
Webb  as  the  vendee.  In  this  view  of  the  subject,  the  risk  of 
the  property  would  remain  with  Black  until  he  should  deliver 
the  barley  or  transfer  the  contract  thereof  to  Webb.  The  loss 
happened  before  such  delivery  or  transfer,  and  must  be  borne 
by  Black  alone.'* 

§  42. .  But  in  a  recent  case  in  Michigan  *  it  appeared 

that  a  retail  grocer,  in  ordering  goods  of  a  wholesale  dealer, 
had  on  some  occasions  included  in  his  order,  at  the  request  of 
a  friend,  a  quantity  of  goods  which  the  latter  had  received  and 
paid  for  at  what  they  cost.  On  one  of  these  occasions  the  friend 
refused  to  receive  or  pay  for  the  goods,  and  the  grocer  sold 
them  at  a  loss,  and  brought  action  against  the  friend  to  recover. 
The  defendant  contended,  among  other  things,  that  the  trans- 
action amounted  to  a  sale  and  was  void  under  the  statute  of 
frauds  because  not  evidenced  by  writing,  but  the  court  held 
that  it  was  not  a  sale,  but  a  case  of  agency  to  buy,  and  the 
plaintiff  was  permitted  to  recover. 

§  43.  Sale  to  be  distingaished  from  agency  to  sell  or  con- 
signment.—  Sale,  further,  is  to  be  distinguished  from  the  ere- 
ation  of  an  agency  to  sell.  The  essence  of  sale  is,  as  has  been 
seen,  the  transfer  of  the  title  to  the  goods  for  a  price  paid  or 
to  be  paid.  Such  a  transfer  puts  the  transferee,  who  has  pro- 
cured the  goods  to  sell  again,  in  the  attitude  of  an  owner  sell- 

1  Hatch  ▼.  MoBrien  (1800),  83  Mich.  159,  47  N.  W.  R  dl4 
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ing  bis  own  goods,  and  makes  him  liable  to  tbe  first  seller  as  a 
debtor  for  tbe  price,  and  not,  as  an  agent,  for  tbe  proceeds  of 
the  resale.  Tbe  essence  of  tbe  agency  to  sell  is  tbe  delivery 
of  tbe  goods  to  a  person  who  is  to  sell  them,  not  as  bis  own 
property  but  as  tbe  property  of  tbe  principal,  who  remains  tbe 
owner  of  tbe  goods  and  who  therefore  has  tbe  right  to  control 
the  sale,  to  recall  tbe  goods  and  to  demand  and  receive  their 
proceeds  when  sold,  less  the  agent's  commission,  but  who  has 
no  right  to  a  prioe  for  them  before  sale  or  unless  sold  by  tbe 
agent. 

Agencies  to  sell  are  very  common ;  the  most  familiar  types 
of  such  agents  being  tbe  factor  or  commission  merchant,  and 
the  general  dealer  who  receives  goods  for  sale  under  what  is 
usually  termed  a  "  consignment."  In  tbe  ordinary  cases  of 
this  nature,  tbe  title  to  the  goods  remains  in  tbe  consignor  or 
principal  until  sale,  and  the  factor  or  consignee  does  not  be- 
come liable  as  a  purchaser  except,  according  to  tbe  weight  of 
authority,  when  he  has  sold  under  a  del  credere  commission.^ 

§  44« .  A  qualified  form  of  "  agency  "  which  has  grown 

up  in  modern  times  is  that  which  exists  when  tbe  owner  or 
manufacturer  of  patented  or  other  proprietary  articles  grants 
the  privilege  pf  sale  or  of  exclusive  territory  to  one  who  other- 
wise might  not  be  at  liberty  to  sell  tbe  goods  in  question.  It 
is  entirely  consistent  with  this  arrangement  that  tbe  so-called 
agent  is  to  buy,  of  tbe  proprietor  or  manufacturer,  tbe  goods 
which  be  is  thus  authorized  to  sell,  and  when  this  is  tbe  fact 
there  is  little  more  of  '* agency"  in  tbe  case  than  tbe  name 
itself.  It  is  also  entirely  consistent  with  tbe  arrangement 
that  the  "  agent "  is  to  sell  tbe  goods  at  a  price  or  upon  terms 
or  conditions  fixed  by  the  proprietor  or  manufacturer.  A  per- 
son so  situated  is  often,  in  popular  language,  said  to  have  ob- 
tained tbe  "  agency  "  for  tbe  goods,  when  all  that  is  meant  is 
that  he  has  obtained  a  more  or  less  exclusive  rigbt  to  buy  and 
resell  them  in  a  prescribed  territory.  Tbe  transaction  is  sim- 
ple enough,  but  the  reports  show  many  cases  in  which  the  par* 

^See  Mechem  on  Agency,  §  1014;  post,  §  49  and  note& 
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ties  have,  perhaps,  deceived  themselves  and  have  certainly  at- 
tempted to  deceive  others  by  calling  that  an  "  agency  "  which 
had  no  resemblance  to  agency  in  fact,  bat  was  simply  a  sale 
of  a  proprietary  article  with  a  right  of  resale  nnder  terms  and 
conditions  fixed  by  the  proprietor. 

§  45. .  It  is,  moreover,  entirely  possible  that  the  rela- 
tions of  the  parties  may  change,  or  be  susceptible  of  change, 
daring  the  progress  of  the  transaction.  Thas  there  may  be 
the  creation  of  a  genuine  agency  to  sell,  but,  coupled  with  it, 
the  right  of  the  agent  to  himself  become  the  purchaser  if  he 
so  desires,  or  a  stipulation  that  in  a  certain  contingency  —  as 
if  he  sells  at  a  different  time  or  price  than  that  fixed  —  he  shall 
or  may  be  treated  as  a  purchaser.  In  such  a  case,  if  the  con- 
tingency contemplated  occurs,  the  transaction  will  cease  to  be 
an  agency  to  seU  and  will  become  a  sale.^ 

1  See  Ex  parte  White  (1871),  Ia  R  6  is  to  say,  until  he  has  sold  the  goods, 

Ch.  App.  397.  The  question  here  was  but  who,  when  he  has  sold  the  goods, 

whether  one  Neville  to  whom  Towle  has  purchased   them   on   his  own 

&  Ca  had  delivered  goods,  was  to  be  credit  and  sold  them  again  on  his 

regarded  as  a  purchaser  of  the  goods  own  aooount.    And  no  doubt  per* 

or  only  as  agent  of  Towle  &  Ga  for  sons  may  suppose  that  their  relation- 

their  sale.    Said  Mellish,  J.:  "It  ap-  ship  .is  that  of  principal  and  agent, 

pears  to  me  that  the  real  question  is,  when  in  point  of  law  it  is  not    It 

when  NeviU  sold  the  goods,  did  he  is  quite  dear  .that  Nevill,  if  he  sold 

seU  them  as  the  agent  of  Towle  &  these  goods,  was  to  pay  Towle  &  Ca 

Ca,  so  as  to  make  Towle  &  Ca  the  for  them,  at  a  fixed  price — that  is 

vendors,  and  the  persons  to  whom  to  say,  a  price  fixed  beforehand  be- 

he  sold,  purchasers  from  Towle  &  tween  him  and  them — and   at   a 

Ca? — or  did  he  sell  on  his  own  ac-  fixed  time.    Now,  if  it  had  been  his 

count,  so  as  to  create  the  relation  of  duty  to  seU  to  his  customers  at  that 

purchaser  and  vendor  between  him-  price,  and  to  receive  payment  from 

self  and  Towle  &  Ca,  and  again  the  them  at  that  time^  then  the  course 

relation  of  vendor  and  purchaser  be-  of  dealing  would  be  consistent  with 

tween  himself  and  the  persons  to  his  being  merely  a  del  credere  agent, 

whom  he  sold  ?    Now,  it  is  said  that  because  I  apprehend  that  a  del  credere 

he  was  a  dd  credere  ag^nt,  and  no  agent,  like  any  other  agent,  is  to  sell 

doubt  it  requires  a  very  minute  ex-  according  to  the  instructions  of  his 

amination  of  what  the   course  of  principal,  and  to  make  such  contracts 

business  is,  to  distinguish  between  a  as  he  is  authorized  to  make  for  his 

del  credere  agent,  and  a  person  who  principal;  and  he  is  distinguished 

is  an  agent  up  to  a  certain  point,  that  from  other  agents  simply  in  thia^ 
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§  46* Principles  of  constraction. —  The  distinction  be- 
tween sale  and  an  agency  to  sell  is  ordinarily  clear  and  simple, 
but,  unfortunately,  many  cases  are  presented  in  which  the 
parties,  for  the  purpose  of  evading  the  operation  of  some  local 
statute,^  of  defeating  the  claims  of  creditors,  or  otherwise,  have 
made  contracts  involving  such  a  confused  jumble  of  the  ele- 
ments of  both  sale  and  agency  that  it  is  exceedingly  difficult 
to  determine  their  true  character.  Certain  of  these  contracts 
have  evidently  been  framed  for  the  purpose  of  concealing  a 

that  he  guarantees  that  those  per-  a  certain  fixed  price  for  those  goods, 

sons  to  whom  he  seUs  shaU  perforin  at  a  certain  fixed  time,  to  his  prin- 

the  contracts  which  he  makes  with  cipal,  wholly  independent  of  what 

them ;  and  therefore,  if  he  sells  at  the  the  contract  may  be  which  he  makes 

price  at  which  he  is  authorized  hy  with  the  persons  to  whom  he  sells: 

his  principal  te  sell,  and  upon  the  and  my  opinion  is  that,  in  point  of 

credit  which  he  is  authorized  by  his  law,  the  alleged  agent  in  such  a  case 

principal  to  give,  and  the  customer  is  making,  on  his  own  account,  a 

pays  him  according  to  his  contract,  contract  of  purchase  with  his  alleged 

then,  no  doubt,  he  is  bound,  like  any  principal,   and   is   again   reselling. 

other  agents  as  soon  as  he  receives  But  if,  in  addition  to  this,  he   is 

the  money,  to  hand  it  over  to  the  allowed  to  change  the  character  of 

principaL    But  if  the  consignee  is  the  goods  —  if  he  may  turn  wheat 

at  liberty,  according  to  the  contract  into  flour,  or  grey  goods  into  dyed  or 

between  him  and  his  consignor,  to  bleached   goods,  and  to   sell  those 

eeU  at  any  price  he  likes,  and  receive  changed  goods  on  any  terms,  and  at 

payment  at  any  time  he  likes,  but  is  any  price  he  pleases  —  that  makes  it 

to  be  bound,  if  he  sells  the  goods,  to  still  clearer  that  he  is  not  selling  on 

pay  the  consignor  for  them  at  a  account  of  a  principal,  but  that  he  is 

fixed  price  and  at  a  fixed  time  —  in  selling  on  his  own  account;  for,  of 

my  opinion,  whatever  the  parties  course,  if  he  were  selling  on  account 

may  think,  their  relation  is  not  that  of  his  principal,  and  the  principal 

of  principal  and  agent.    The   con-  could  sue  upon  those  contracts,  the 

tract  of  sale  which  the  aUeged  agent  principal  must  be  liable  to  be  sued 

makes  with  his  purchasers  is  not  a  upon  them." 

contract  made  on  account  of  his  ^As,  for  example,  in  Braunn  v. 
principal,  for  he  is  to  pay  a  price  Keally(1891),146PaSt  519,28AtLR. 
which  may  be  different^  and  at  a  889,  28  Am.  St  R.  811,  where  the  pur- 
time  which  may  be  different  from  pose  was  to  avoid  the  statute  of 
those  fixed  by  the  contract  He  is  Pennsylvania  against  the  sale  of  oleo- 
not  guaranteeing  the  performance,  margarine;  and  Norwegian  Plow  Ca 
by  the  persons  to  whom  he  seUs,  of  v.  Clark  (1897),  102  Iowa,  31,  70  N.  W. 
their  contract  with  him,  which  is  R.  808,  where  the  purpose  was  to 
the  proper  business  of  a  del  credere  avoid  compliance  with  a  recording 
agent;  but  he  is  to  undertake  to  pay  act 
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sale  under  the  guise  of  an  agency,*  while  others  have  been 
drawn  with  a  view  to  having  them  construed  as  contracts  of 
sale  or  agency  as  might  best  suit  the  convenience  or  subserve 
the  purposes  of  their  framers.* 

In  construing  these  anomalous  instruments,  courts  look 
chiefly  at  the  essential  nature  and  preponderating  features  of 
the  whole  instrument  and  not  at  the  peculiar  form  of  isolated 
parts  of  it.  It  matters  very  little  what  the  parties  have  chosen 
to  call  their  contract.'  Misfitting  or  misleading  names  may  be 
very  easily  applied,  but  they  cannot  be  permitted  to  conceal 
or  change  the  legal  nature  of  the  instrument.  If  the  parties 
have  made  a  contract  which  really  operates  to  transfer  the 
title,  it  is  a  sale,  notwithstanding  they  may  have  labeled  it  a 
"  special  selling  factor  appointment,"  or  have  expressly  stipu- 
lated that  the  alleged  factor  ^^  shall  never  purchase  such  goods 
for  his  own  account."  *  So  with  regard  to  the  use  of  the  term 
'^  consign:"  it  may  express  the  true  state  of  the  case,  and,  if  so, 

1  Thus  in  Braunn  y.  KeaUj,  suprOf  Strong,  said:   "What,  then,  is  the 

the  court  say:  "Notwithstanding  the  true  construction  of  the  contract? 

ingenious  color  of  agency  thus  sought  The  answer  to  this  question  is  not 

to  be  thrown  over  it,  tliis  is  a  con-  to  be  found  in  any  name  which  the 

tract  of  sale."  parties  may  have  given  to  the  in- 

s  In  Arbuckle  v.  Kirkpatrick  (1897),  strument,  and  not  alone  in  any  par- 

08  Tenn.  221,  89  a  W.  R.  3,  80  L.  R.  ticular  provisions  it  contains,  discon- 

A.  285,  the  court  say:  "The  contract  nected  from  aU  others,  bat  in  the 

is  certainly  a  remarkable  one,  pa]>  ruling  intention  of  the  parties,  gath- 

taking  in  many  of  its  provisions  of  a  ered  from  all  the  language  they  have 

contract   of  agency  and  in   many  used.    It  is  the  legal  effect  of  the 

others  of  a  sale.    It  is  evidently  in-  whole  which  is  to  be  sought  for.  The 

tended  as  either  or  both,  as  might  form  of  the  instrument  is  of  little 

suit  the  convenience  or  subserve  the  account"    To  the  same  effect:  Her- 

purpojses  of  the  complainants.  It  pur-  vey  v.  Locomotive  Works  (1876),  93 

ports  to  be  copyrighted,  for  what  U.  &  664;  Sturm  y.  Boker  (1898),  150 

reason  is  not  stated;  but  the  copy-  U.  S.  812. 

right  is  evidently  procured  on  ao-       *As  in  Arbuckle  v.  Kirkpatrick, 

count  of  the  unusual  and  eztraordi-  supra;  Arbuckle  v.  Gates  (1898X  95 

nary  provisions  of  the  instrument  Va.  803,  80  S.  K  R  496;  Snelling  v. 

(if  there  be  a  copyright)."  Arbuckle  (1898),  104  Q^  362,  30  a  R 

»In  Heryford  v.  Davis  (1880),  102  R  863;  Button  ▼.  Lippert  (1883),  8 

U.  S.  235,  in  dealing  with  an  analo-  App.  Cas.  309. 
gous  question,  the  court,  by  Justice 
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it  wUl  be  given  effect;*  or  it  maybe  a  mere  subterfuge,  and  if 
it  be  the  latter  '^  there  is  no  magic  in  that  word  which  can 
take  from  the  transaction  its  real  character." '  The  same  rules 
would,  of  course,  apply  were  the  word  "  sold  *'  or  "  bought " 
used. 

In  doubtful  cases,  moreover,  these  ambiguous  contracts  are 
construed  most  strongly  against  their  framers,  if  such  a  con- 
struction is  necessary  to  protect  the  rights  of  others.  As  re- 
marked in  one  case  of  such  a  contract:  ^'  In  view  of  its  uncer- 
tainty and  contradictory  provisions,  the  court  wiU  see  that 
third  persons  are  not  prejudiced  by  its  construction."  • 

§  47. Illastrations  of  coD8tractlon«—  The  cases  in- 
volving this  question  have  now  become  so  numerous,  and  the 
variety  of  forms  of  contract  so  great,  that  it  would  be  imprac- 
ticable to  attempt  a  full  exposition  of  them  in  the  text.  A  few 
typical  cases  only  will  therefore  be  selected,  leaving  to  the  foot- 
notes the  fuller  exposition  of  the  residue.    Thus  — 

§  48. Agency  and  not  sale. —  In  one  case,*  often  referred 

to,  it  appeared  that  Benson  and  Sears  had  entered  into  a  con- 
tract, a  copy  of  which  is  set  forth  in  the  margin.    While  oper- 

1  As  in  Sturm  ▼.  Boker  (1893),  150  care  or  sale,  and  did  not  by  any  ex- 
U.  S.  81%  where  the  contract  was  press  or  fair  implication  mean  the 
€X>ntained  in  letters  stipalating  for  sale  by  the  one  or  purchase  by  the 
the  consignment  of  goods  for  sale,  other."  And  it  was  further  held  that 
the  proceeds  over  a  certain  amount  this  result  was  not  to  be  changed  be- 
to  be  divided  between  the  parties,  cause,  in  sending  the  goods  under  the 
and  the  unsold  goods  returned.  The  contract,  they  were  billed  as  goods 
court  said  that  it  was  "too  clear  for  **  bought"  To  same  effect:  Dittmar 
discussion  or  the  citation  of  authori-  ▼.  Norman  (1876),  118  Mass.  819. 
ties  that  the  contract  was  not  a  sals  >  Chickering  v.  Bastress  (1889),  180 
of  the  goods  by  the  defendants  to  HL  206,  22  N.  £.  R.  542,  17  Am.  St 
Sturm.    The  terms  and  conditions  It.  809. 

under  which  the  goods  were  deliv-  >  Arbuckle  ▼.  Kirkpatrick,  supra, 

ered  to  him  import  only  a  consign-  <  Eldridge  v.  Benson  (1851),  7  Cush. 

ment    The    words   'consign'    and  (Mass.)  488.    The  contract  read  as 

*  consigned  *  employed  in  the  letters  follows:  '*  Said  Robert  Sears  .  .  • 
were  used  in  their  commercial  sense,  •  agrees  to  furnish  such  good  and  re- 

which  meant  that  the  property  was  sponsible  persons  as  the  said  (George 

committed  or  intrusted  to  Sturm  for  W,  Benson   •   •   •    may  designate 
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ating  under  this  contract^  Eldridge,  as  creditor  of  Benson,  had 
attached,  as  the  property  of  the  latter,  the  books  in  the  hands 
of  the  agents.  Sears  thereupon  intervened,  claiming  that  the 
books  attached  were  his  property  and  therefore  not  subject  to 
such  attachment,  thereby  making  it  necessary  to  determine 
whether  the  contract  between  himself  and  Sears  amounted  to 
a  sale  or  only  to  the  creation  of  an  agency  to  sell.  It  was  held 
that  the  latter  was  the  true  construction.  Bigelo w,  J.,  said : 
*^  The  contract  is  inartificially  and  obscurely  drawn,  and  it  is 
somewhat  difficult  to  ascertain  the  precise  purport  of  all  its 
stipulations;  but  upon  a  careful  consideration  of  its  several 
provisions  we  are  of  the  opinion  that  it  created  between  the 
parties  the  relation  of  principal  and  agent,  and  not  that  of 
vendor  and  vendee.  The  leading  feature  of  the  agreement, 
which  of  itself  would  be  quite  sufficient  to  determine  its  mean- 
ing, is  the  right  reserved  to  the  defendant  to  return,  such  por- 
tion of  the  books,  delivered  to  him  under  the  contract,  as  might 
not  be  disposed  of  by  the  agents.  Such  a  stipulation  is  wholly 
inconsistent  with  an  absolute  sale  of  the  property  to  the  de- 
fendant, and  clearly  indicates  the  intent  of  the  parties  to  have 
been  that  the  right  of  property  should  remain  in  the  claimant 
(Scars).  The  elementary  definition  of  a  sale  is  the  transmuta- 
tion of  property  from  one  man  to  another;  but  no  such  change 
takes  place  when  it  is  agreed  between  the  parties  that  the  prop- 
er elect  to  act  as  agents  for  the  sale  full  payment  of  the  aboye-named 
of  Sears'  Pictorial  School  Library,  price  of  $ia60  per  set  •  •  •  as 
with  said  works  at  $13.50  per  set  of  may  be  delivered  to  all  such  persons 
twelve  volumes,  to  said  Benson,  sup-  as  he  (Benson)  may  appoint  and  to 
plying  their  orders  and  receiving  whom  he  may  direct  said  books  to 
their  remittances,  and  placing  aU  besentb  It  is  further  agreed  between 
money  so  received,  above  the  amounit  said  parties  that  settlements  shall 
of  $13.50  as  above  specified,  to  the  be  made  quarterly  for  all  bills  con- 
credit  of  said  Benson,  and  at  the  tracted  by  said  Benson  on  his  ao- 
close  of  the  labors  of  the  said  agents  counta''  See  also  the  numerous 
to  receive  all  the  books  returned  by  cases  cited  in  the  following  note; 
them  uninjured  and  credit  the  same  also  Brown  v.  Church  Ca,  55  IlL  App^ 
to  said  Benson  at  the  cost  price  above  615;  Keystone  Watch  Case  Ca  ▼• 
specified;  and  the  said  George  W.  Fourth  Street  Nat  Bank  (1900),  194 
Benson  .  .  .  hereby  guarantied  P&  St  535,  45  AtL  B.  82& 
to  said  Robert  Sears  the  security  and 
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erty  may  be  retarned  to  the  person  from  whom  it  was  received. 
To  test  and  illustrate  the  correctness  of  this  principle,  as  appli- 
cable to  the  case  at  bar,  let  ns  sappose  aU  the  agents  to  have 
been  unsuccessful  in  disposing  of  the  books,  and,  at  the  close 
of  their  efforts  to  sell  the  work,  to  have  had  on  their  hands  all 
which  they  originally  received  f  ipm  the  claimant.  By  the  terms 
of  the  contract  the  defendant  would  have  the  right  to  return  to 
the  claimant  all  of  the  books  which  had  been  received.  By  con- 
struing this  contract,  therefore,  as  a  contract  of  sale  by  which 
the  property  became  vested  in  the  defendant,  we  should  be  led 
to  the  necessary  but  absurd  conclusion  that  a  vendee  to  whom 
the  absolute  right  of  property  had  passed  could  still  retain  the 
right  of  returning  it  to  his  vendor."  Another  reason  leading 
to  the  same  conclusion  was  found  in  the  fact  that  the  agents 
appointed  by  Benson  might  order  books  direct  of  Sears  and 
remit  the  proceeds  to  him,  and  the  provisions  for  charging  and 
crediting  were  held  to  be  intended  to  show  the  extent  of  Ben- 
son's liability  under  the  guaranty  for  the  agents.^ 

§  49. Sale  and  not  agency. —  On  the  other  hand,  in  a 

case  typical  of  the  more  modern  and  more  complicated  form  of 
contract,  a  contrary  result  was  reached.  Here  Arbuckle  Bros., 
the  manufacturers  of  a  certain  brand  of  coffee,  had  made  with 
Kirkpatrick  &  Co.,  who  were  retail  dealers,  a  contract  to  sup- 
ply the  latter  with  the  coffee  for  sale  upon  the  terms  set  forth 
in  the  margin.*  Kirkpatrick  &  Co.  having  made  an  assign- 
ment for  the  benefit  of  their  creditors,  Arbuckle  Bros,  sought 

1  Many  other  oases  to  the  same  ef-  special  selling  factor  for  our  roasted 

feet  wiU  be  found  stated  in  the  fol-  coffee*  restricting  and  defining  jour 

lowing  note.  duties  and  obligations  by  the  foUow- 

s  Arbuckle   Broa   v.   Kirkpatrick  ing  provisions,  to  wit: 

<18d7),  d8  Tenn.  231,  89  &  W.  R.  8,  86  "L  That  all  goods  consigned  on 

Lb  R.  A.  285,  60  Am.  St.  R.  854  your  requisitions  on  us  shall,  until 

The  contract  here  was  in  the  fd-  sold  in  regular  course  of  business, 

lowing  form:  and  to  bona  fide  retail  customers,  re- 

"Form  (X—SpeciaX  Setting  Factor  main  our  property,  with  the  title  in 

Appointment  us,  and  shall  merely  be  held  by  you 

''Arbuckle  Brothera  as  our  factor,  and  shaU  at  all  times 

''Subject  to  prompt  aoceptanoewB  be  subject  to  our  order  for  disposal 

take  pleasure  in  appointing  you  a  or  removal  on  payment  of  all  claims 
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to  recover  the  coffee  unsold  and  the  proceeds  of  that  sold,  upon 
the  groand  that  Kirkpatrick  &  Co.  were  merely  agents,  and 
that  the  title  to  the  coffee  unsold,  and  to  the  proceeds  of  that 

against  them  for  advances  of  money  ''(S)  For  insuring  payment*  one- 
made  to  us,  and  aU  charges  for  dray-  eighth  cent  per  pound, 
age,  storage  and  insuranoa  **  (4)  For  insuring  against  decline  in 

'*  IL  That  you  shall  never  purchase  price,  one-eighth  cent  per  pound, 

such  goods  for  your  own  account .  "  (5)  For  selling  the  goods,  one  cent 

**  IIL  That  such  goods  shall  be  sold  per  pound, 

and  billed  by  you  in  your  own  name,  "  IX.  That,  in  addition  to  the  above, 

but  only  as  our  factor,  according  to  we  shall,  on  all  advances  made  to  us 

the  laws  relating  to  factors,  and  only  prior  to  ten  days  from  date  of  con- 

at  such  prices  and  on  such  terms  as  signment,  allow  a  discount  of  one 

we  may  give  you  from  time  to  time,  per  cent,  and  on  advances  made 

*'IV.  That  you  shall  guaranty  the  after  ten  days,  but  prior  to  sixty 
sale  of  each  consignment,  and  the  days,  we  shall  allow  inter^t  at  the 
payment  therefor,  within  sixty  days  rate  of  six  per  cent  per  annum  for 
from  its  date,  and  shall  assume  all  the  time  between  date  of  said  ad- 
risk  as  to  the  credit  of  the  parties  to  vance  and  said  sixty  day& 
whom  you  sell,  and  make  aU  coUeo-  **X  That  if  you  neglect  to  remit  to 
tions  for  goods  sold,  at  your  own  ex-  us  the  full  amount  of  any  consign- 
pense.  ment,  less  the  commissions  as  herein 

^'V.  That  you  shaU  remit  us  the  provided,  by  the  end  of  sixty  days 
full  amount  of  each  consignment,  from  its  date,  we  shall  make  draft 
less  the  commissions  as  herein  pro-  upon  you,  and  allow  you  a  selling 
Tided,  by  the  end  of  such  sixty  days,  commission  of  only  one-half  of  one 
at  a  price  designated  to  you  at  the  cent  per  pound;  and  if  said  draft  be 
time  of  the  consignment,  whether  returned  unpaid,  we  shaU  only  aUow 
the  whole  of  said  consignment  shall  yo.u  a  selling  commission  of  one- 
have  been  sold  by  you  or  not,  and  fourth  of  one  cent  per  ppund;  and  if 
whether  or  not  you  shaU  have  col-  you  do  not  remit  us  within  four 
lected  the  proceeds  thereof.  months  from  date  of  each  consign* 

"YL   That  you  shall   insure  us  ment,  no  commissions  or  discounts 

against  any  decline  in  the  price  of  of  any  nature  whatever  will  be  al- 

the  unsold  goods  held  by  you  as  our  lowed, 

factor.  *'XL  That  you  wiU  maintain  our 

•<  VIL  That  you  shaU  be  entitled  established  selling  prices  terms,  cen- 
to any  advance  in  the  price  of  such  ditions,  and  limitations  of  oonsign- 
unsold  goods;  and  ment  in  such  states  and  territories 

<<  VIIL  That  you  shall  be  entitled  as  may  be  designated  by  us;  but,  in 

to  the  following  allowances  and  com-  the  event  of  any  violation  thereof^ 

missions,  to  wit:  you  are  to  pay  us  the  sum  of  fifty 

<<(1}  For  carting  and  storing;  one-  dollars  ($50)  for  every  such  viola- 
eighth  cent  per  pound.  tion. 

*<  (2)  For  insuring  against  fire,  wind  **XIL  That  this  factor  appointment 

and  water,  one-eighth  cent  per  pound,  may  be  revoked  by  us  at  any  time  at 
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sold,  was  still  in  Arbuckle  Bros.  After  reviewing  many  cases 
the  court  said :  "  Without  attempting  to  run  a  parallel  between 
the  present  case  and  those  which  have  been  cited  and  com- 

our  option.    Copyright,  1891,  by  Ar-  now  in  question,  and  complainants 

buckle  Bro&"  have  received  nothing  thereon. 

This  appointment  was  accepted  by  The  courts  in  its  opinion,  said : 

Kirkpatrick  &  Ckx  on  January  28,  '^  Complainants  claim  that  Kirk- 

1895^   in    the   following   language:  patrick  &  Ca   were  their  'special 

'*  Dear  Sir:  We  beg  to  herewith  ao-  selling  factors,'  so  constituted  by  the 

cept  your  appointment  as  'Special  written  agreement  above  set  out,  and 

Selling  Factor '  of  your  roasted  cof-  that  coffee  was  consigned  to  and  sold 

fees,  subject  to  all  the  provisions,  by  Kirkpatrick  &  Ca  as  such.    It 

limitations,  and  obligations  expressed  is  therefore  maintained  by  them: 

in  your  notice  of  appointment.  Form  (1)  That  the  money  collected  by  Kirk- 

C,  dated  at  New  York,  January  28th,  patrick  &  Ca  upon  sales  of  coffee 

1895."  consigned  to  them  was  complainants' 

Under  this  contract,  from  February  money;  and,  as  Kirkpatrick  &  Ca 

5,  1895,  to  April  8»  1895,  twenty-five  mingled  same  with  their  own,  and 

differentlotsof  five  cases  each  of  this  finally  used  it  in  their  business,  the 

coffee  were  received  by  Kirkpatrick  claim,  therefore,  is  a  preferred  one, 

ic    Ca,    the   value   of   which    was  and  must  be  first  paid  out  of  assets 

$3;041.70.  The  coffee  was  sold  usually  in  hands  of  assignees;  and  (2)  com* 

in  on&case  lots,  and  almost  daily,  and  plainants  are  entitled  to  follow  into 

Kirkpatrick  &  Ca,  before  making  assignees'  hands  all  unpaid  accounts 

their  assignment^  April  0^  1895,  had  created  for  sales  of  Arbuckle  coffee 

collected  upon  such  sales  $880.55,  and  on   or   subsequent   to  February  6, 

used  the  proceeds  in  their  busines&  1895.    Such  indebtedness  belongs  to 

Four  cases  were  on  hand  when  the  complainants  because  created  upon 

assignment  was  made,  and   these  sales  of  their  goods  by  their  factor, 

were  delivered  up  to  the  plaintiffs  These  contentions  were  denied  by 

upon  their  demand,  by  the  assignee,  the  chancellor  and  the  court  of  chan- 

as  before  stated.    For  the  remainder  eery  appeals,  the  latter  holding  that 

there  were  accounts  on  the  books  of  the   contract  between  the   parties 

Kirkpatrick  &  Ca  against  their  cus-  amounted,  in  legal  effect,  to  a  sale  of 

tomers,   and   these  accounts  were  the  coffee  to  Elirkpatrick&Ca  Com- 

transferred,  and  went  into  the  hands  plainants  have  appealed,  and  assign 

of  the  assigpnee.    The  accounts  for  the  above-stated  actions  of  courts 

coffee  sold  by  Kirkpatrick  to  their  below  as  error, 

customers  were  not  kept  separate  ''Defendants  contend,  on  the  other 

from  other  items  sold  them,  but  the  hand:  U)  That  the  contract  itself  is 

amounts  and  names  of  customers  a  sale,  and  not  an  agency  or  factor 

can  be  traced  from  the  books  by  cull-  contract.    The  mere  name  given  it 

ing  out  the  items  relating  to  coffea  does  not  determine  its  status  or  ef- 

Kirkpatrick  &  Ca  had  never  paid  or  feet     (2)  That  even  if,  under  the 

advanced  anything  on  consignments  contract,  the  title  to  the  goods  de- 
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men  ted  upon,  we  merely  state  some  of  the  more  prominent 
features  which  we  think  characterize  this  contract  as  one  of 
sale,  and  not  of  agency.    It  will  be  noted  that  under  no  cir- 

livered  to  Kirkpatrlok  &  Ca  would  it  did  other  staple  articles  in  its 
remaiii  in  Arbuckle  Bros,  until  they  stock,  to  whom  it  pleased,  when  it 
were  sold  by  Kirkpatrlok  &  Ca,  pleased,  and  in  whatever  territory 
when  sold,  Kirkpatrlok  &  Ca  became  it  pleased,  and,  so  far  as  we  can  see, 
mere  debtors  of  Arbuckle  Bros,  for  on  whatever  time  it  pleased.  It  ren- 
what  was  due  for  the  coffee.  dered  no  account  of  sales  to  com- 
''The  correct  determination  of  this  plainants,  and  was  not  called  upon 
case  must  depend  upon  the  proper  to  do  sa  In  its  sales  to  its  retail 
construction  of  the  written  agree-  merchant  customers  this  coffee  was 
ment  between  the  parties,  and  their  sold  and  billed  and  shipped  with 
course  of  dealing  between  them-  other  goods,  and  when  its  accounts 
selve&  Complainants  claim  that  were  collected  from  its  customers, 
agreement  above  set  out  constituted  embracing  these  coffees,  the  pro- 
Kirkpatriok  &  Ca  their  factors  ceeds  were  deposited  with  the  gen- 
under  a  dd  credere  commission,  and  eral  funds  of  the  firm,  and  paid  out 
that  this  firm  in  all  things  acted  as  on  its  checks  in  meeting  its  current 
such.  The  court  of  chancery  ap-  liabilities.  For  a  while  the  firm  paid 
peals  report  that:  *  This  firm  operated  for  this  coffee  by  its  checks  upon  its 
under  a  previous  contract  with  these  bank  in  the  city  of  Nashville,  just  as 
complainants  for  several  years.  This  at  paid  any  other  demand  upon  it 
prior  contract  was  quite  similar  in  Upon  objection  being  made  to  re- 
its  provisions  to  the  one  in  this  case,  ceiving  these  checks  in  payment,  the 
It  was  slightly  different  in  one  or  firm  opened  an  account  with  a  firm 
more  of  its  terms,  but  the  course  of  of  New  York  bankers,  and  forwarded 
dealing  of  the  parties  between  them-  checks  upon  them  to  complainants 
selves,  so  far  as  we  can  see  from  the  in  settlement;  and  these  checks  ap- 
record,  did  not  change  in  any  par-  pear  to  have  been  received  without 
ticular  material  to  the  issue  in  dis-  question  or  objection  until  the  as- 
pute.  The  complainants  had  a  ware-  signment  of  the  firnL  The  complain- 
house  in  Nashville,  with  a  man  in  ants  never  inquired  whether  their 
charge  of  it,  in  which  they  kept  a  coffees  were  insured,  or  whether  this 
supply  of  their  coffee&  When  the  firm  paid  for  storage,  or  anything  of 
defendant  firm  wanted  any  coffee,  the  kind.'  Other  facts  found  by  that 
it  notified  the  agent  of  complainants  court  have  already  been  adverted  to, 
of  the  quantity  wanted,  and  it  was  and  still  others  will  be  mentioned 
supplied,  with  a  bill  or  statement,  hereafter  so  far  as  necessary, 
on  a  prescribed  form,  of  the  price  '*  Kirkpatrick  &  Ca  are  called  in 
and  terms  of  the  transfer  or  con-  the  contract  'special  selling  factors,' 
signment,  conforming  in  general  andtheinstrument  a 'special  selling 
outline  with  the  provisions  of  the  factor  appointment'  Still  the  proper 
contract  made  with  their  merchants  construction  of  the  contract  is  not 
dealing  in  their  coffees.  When  de-  dependent  on  any  name  given  to  the 
livered,  the  firm  sold  the  coffees  as  instrument  by  the  parties,  and  not 
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cumstances  were  any  goods  ever  to  be  returned  to  Arbuckle  & 
Co.    All  must  be  paid  for  in  sixty  days,  whether  sold  op  not. 

There  is  no  stipulation  to  buy  at  the  expiration  of  sixty  days, 

on  any  one  provision,  but  upon  the  the  assignment  was  made  have  been 
entire  body  of  the  contract,  and  the  delivered  up  to  complainants,  and  as 
legal  effect  of  it  as  a  whola  Singer  to  them  there  is  now  no  controversy, 
Manufacturing  Ck).  v.  Cole,  4  Lea,  and  the  only  remaining  question  is 
439,  40  Am.  B.  20;  Cowan  v.  Man-  whether  the  amounts  due  Kirk- 
ufacturing  Ca,  92  Tenn.  S7%  21  S.W.  patrick  &  Ca  on  account  for  coffee 
R  663;  Heryford  v.  Davis,  102  U.  S.  sold  can  be  successfully  claimed  by 
244  We  think  it  very  evident  that  complainanta  If  so,  it  can  only  be 
whether  we  regard  the  contract  as  upon  the  theory,  that  Kirkpatrick 
one  of  sale,  or  simply  one  creating  an  &  Ca  were  the  agents  of  Arbuckle 
agency  to  sell,  is  not  material,  so  far  Broa  to  sell  their  coffee,  and  on  the 
as  the  money  already  collected  from  theory  that  the  proceeds  after  sale 
sales  and  expended  by  Kirkpatrick  and  before  collection,  as  well  as  the 
&  Ca  is  concerned.  The  amounts  coffee  before  sale,  remained  the 
received  by  them  for  such  sales  have  property  of  complainants.  In  de- 
n'ot  been  kept  separate  from  their  termining  this  question  it  is  not 
other  funds,  and  it  does  not  appear  material  to  consider  whether  the 
that  any  of  the  proceeds  went  into  agency  (if  it  be  held  to  be  such)  is 
the  hands  of  the  assignee,  or  into  the  one  of  ordinary  character,  or  whether 
purchase  of  goods  that  came  to  his  the  agents  in  this  case  occupy  the 
possession.  These  sums  have  been  status  of  factors  under  a '  del  credere 
expended  in  the  general  business  of  commission.*  The  court  of  chancery 
Kirkpatrick  &  Co.,  but  for  what  appeals  was  of  opinion  that,  while 
purpose  does  not  appear,  and  they  there  were  many  features  of  the  con- 
are  not  traced  or  identified,  and  can-  tract  that  indicated  agency  on  the 
not  be.  As  to  the  money  already  part  of  Kirkpatrick  &  Ca,  there 
paid  in,  Kirkpatrick  &  Ca  are  debt-  were  others,  and  especially  the  fifth 
ors,  as  they  are  for  any  other  funds  and  sixth  sections,  which  could  only 
used  by  them  from  goods  sold  and  be  construed  as  rendering  the  con- 
not  paid  for,  and  this  must  be  the  tract  one  of  sale,  and  not  agency. 
case  whether  they  received  the  pro-  These  two  clauses,  as  will  be  seen, 
ceeds  of  the  sale  as  their  own  or  as  provide  that  Kirkpatrick  &  Ca  shall 
agents;  and,  unless  they_  were  kept  remit  for  all  coffees  at  the  end  of 
separate  and  identified,  no  trust  can  sixty  days,  whether  sold  or  not,  and 
be  imposed  upon  the  funds  or  goods  whether  the  proceeds  have  been 
in  the  assignee*s  hands.  Story,  Ag.  collected  or  not;  and  the  firm  is  made 
<8th  ed.),  p.  290,  §  229;  8  Am.  &  Eng.  to  guaranty  complainants  against 
Ena  Law,  844,  and  cases  cited;  Akin  any  decline  in  price,  and  entitled  to 
V.  Jones,  98  Tenn.  858,  27  S.  W.  R.  any  advance;  and  in  the  tenth  clause 
669,  42  Am.  St.  R.  921, 2o  L.  R.  A.  523;  the  complainants  are  authorized  to 
Sayles  v.  Cox,  95  Tenn.  679,  32  S.  W.  draw  drafts  if  remittances  were  not 
R  626,  82  L.  R.  A.  715,  49  Am.  St  R.  made  in  proper  time.  The  learned 
9401    The  four  cases  on  hand  when  court  of  ch&ncery  appeals  say,  in 
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but  the  contract  clearly  contemplates  a  payment  without  fur- 
ther bargain,  when  that  time  arrives,  and  implies  a  present 
sale,  on  a  credit  of  sixty  days.  Kirkpatrick  &  Co.  could  sell 

substance,  that  complainants  cannot  age  Ca  v.  Sims  (Neb.),  62  N.  W.  R. 

receive  the  price  of  the  goods,  and  514;  Sturm  v.  Boker,  150  U.  S.  313, 14 

afterwards   claim  the  goods  them-  Sup.  Ct  99;  Lenz  v.  Harrison  (III.), 

selves;  and  when  the  price  is  paid  36  N.  E.  R  567;  Balderston  v.  Rubl)er 

the  property  could   not  be   longer  Ca,  18  R.  L  338, 27  AtL  R  l»07,  49  Am. 

claimed.    It  is  insisted  that  these'  St  R  772;  Barnes  Safe  &  Lock  Ca 

provisions  in  the  contract  cannot  be  v.  Bloch  Bros.  Tobacco  Ca,  88  W.  Va. 

considered,  because,  as  a  matter  of  158, 18  a  K  R  482,  22  L.  R  A.  850, 

fact,  Kirkpatrick  &  Ca   were   not  45  Am.  St.  R  846;  National  Bank  v. 

made  liable  for  any  coffees  at  the  Goodyear,  90  Ga.  711, 16  S.  K  R  962; 

expiration  of  sixty  days,  nor  were  Milbum  Mfg.  Ca  v.  Peak,  89  Tex.  209, 

they  called  upon  to  make  good  any  34  S.  W.  R  102;  Moline  Plow  Ca  v. 

decline  in  price,  and  hence  the  con-  Rodgers,  53  Kan.  743,  37  Paa  R  111, 

ditions  allowing  these  sections  to  be  42  Am.  St  R  317.    We  examine  these 

looked  to  have  not  arisen.  It  is  true,  cases  with  reference  to  the  case  now 

none  ef  the  funds  involved  in  this  on  trial 

case  arise  directly  from  the  operation  ''Metropolitan  Nat  Bank  v.  Bene- 
of  these  sections,  but  they  are  parts  diet  Ca,  36  U.  SL  App.  604,  20  C.  C. 
of  the  same  entire  contract,  and  pre-  A.  377,  74  Fed.  R  182l  Stern  Auo- 
scribe  the  rights  and  liabilities  of  tion  So  Commission  Company  agreed 
the  parties  under  the  contingencies  with  Benedict  &  Ca,  manufacturers 
named,  and  must  be  looked  to,  in  or-  of  clothing,  as  follows:  'We  agree 
der  to  determine  the  real  intent,  to  realize  for  consignment  of  ready- 
force  and  effect  of  the  instrument  made  clothing  of  Benedict  &  Ca,  as 
They  are  not  detachable,  nor  to  be  pel*  memorandum  received  of  its  pres- 
considered  alone,  nor  is  the  remainder  ident,  net  prices  as  per  same,  without 
of  the  contract  to  be  considered  with-  any  charges  of  commissions,  freight, 
out  them.  or  any  other  charges.  We  agree  to 
'*  We  have  been  cited  by  the  very  keep  amount  of  consignment  at  all 
able  counsel  of  complainants  to  a  times  untU  agreement  expires  fully 
large  number  of  oa.ses  construing  insured,  and  that  no  part  of  oonsign- 
oontracts  more  or  less  like  the  con-  ment  shaU  remain  unsold  or  unpaid 
tract  now  under  consideration,  and  by  February  I,  1895;  and  we  shaU 
it  is  claimed  the  principles  laid  down  also  be  entitled  on  any  cash  payment 
in  them  are  conclusive  in  considera-  before  February  1, 1895,  to  one  and 
tion  of  this  contract  Ainong  the  one-half  (1^)  per  cent  a  month  for 
cases  cited  for  complainants  are:  unexpired  time.'  In  a  contest  be- 
Metropolitan  Nat  Bank  v.  Benedict  tween  Benedict  Company  and  par- 
Ca,  86  U.  S.  App.  604^  20  C.  C.  A.  377,  ties  claiming  consigned  clothing 
74  Fed.  R  182;  Burton  v.  Goodspeed,  under  bill  of  sale  given  in  payment 
69  IlL  237;  Norton  v.  Melick,  97  Iowa,  of  debt  due  from  commission  com- 
664,  66  N.  W.  R  780;  Walker  v.  But-  pany,  it  was  held:  •  The  contract  bo- 
tericky  105  Mass.  237;  National  Cord-  tween  the  Benedict  Company  and 
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when  and  on  what  time  they  chose;  but  no  matter  how  sales 
were  made,  the  amount  to  be  paid  was  fixed  in  advance, 
whether  sold  or  not,  whether  collected  or  not.    No  account  of 

the  Stem  Auction  &  Commission  to  the  bank  aU  its  stock,  expressly 

Company  was  not  a  sale,  but  a  oon-  excepting  the  goods  on  hand  on  con- 

tract  of  factorage.    The  stipulations  signment  The  president  of  the  bank 

of  the  contract  are  not  appropriate  was  notified  that  the  Benedict  goods 

to  a  contract  of  sala  If  it  was  a  sale,  would  not  be  included  in  the  sale, 

and  the   commission   company  ao-  and  a  special  clause  in  the  bill  of  sale 

quired  an  absolute  title,  what  oon*  was  inserted  for  the  purpose  of  ex* 

cem  was  it  of  the  Benedict  Company  eluding  them.    The  bank,  however, 

when  they  were  sold?    When  one  claimed  the  goods,  and  Benedict  dis 

merchant  sells  goods  to  another,  the  Ca  sued  for  them.    The  court  said 

seller  never  requires  the  buyer  to  the  parties  had  a  right  to  put  their 

enter  into  a  covenant  that  he  will  own  construction  on  the  contract, 

sell  the  goods  within  a  specified  tima  and  when  it  was  done  in  good  faith 

Such  a  requirement  is  inconsistent  the  court  would  sustain  the  oonstruo- 

with  the  dominion  over  the  property  tion.  It  is  well  to  note  that  the  com- 

which  absolute  ownership  confers,  mission  company  were  not  to  pay  for 

The  money  to  be  paid  by  the  com-  the  goods  as  on  a  purchase,  but  only 

mission  company  was  not  upon  a  sale '  to  account  for  the  proceeds  of  sale  at 

of  the  goods  to  that  company,  but  prices  fixed  by  the  contract.    There 

upon  a  sale  of  the  goods  by  that  com-  was  no  stipulation  to  pay  for  the  goods 

pany.    •    .    .    The  commission  com-  at  a  fixed  time,  whether  they  were 

pany  covenanted  that  no  part  of  the  sold  or  not    In  the  case  at  bar  the 

consignment  should  'remain  unsold  goods  were  to  be  paid  for  in  sixty 

or  unpaid  by  February  1, 1895.*    A  days,  whether  sold  or  not    It  is  not 

failure  to  sell  the  goods  and  account  here  claimed  to  be  a  matter  for  dam- 

for  the  same  at  the  prices  fixed  within  ages  if  sale  is  not  made,  but  that  it 

the  time  agreed  upon  would  be  a  is  an  absolute  engagement  to  pay, 

breach  of  this  covenant  on  the  part  sale  or  no  sale.    In  addition,  the  com- 

of   the    commission    company,   for  mission  company  expressly  excepted 

which  the  Benedict  Company  might  the  goods  in  controversy  out  of  the 

recover  damages;  but  such  breach  transfer,  while  in  the  case  at  bar  the 

of  the  contract  would  not  have  the  accounts  in  controversy  are  expressly 

legal  effect  to  convert  the  bailment  conveyed  to  the  assignee, 

into  a  sale.    .    .    .    The  goods  not  '*  Burton  v.  Goodspeed,  69  IlL  237. 

sold  would  still  remain  the  property  Burton  and  Holbrook  entered  into  a 

of  the  Benedict  Company.    There  is  contract   substantially  as   follows: 

no  provision  in  the  contract  for  a  Burton  agreed  to  furnish  Holbrook, 

change  of  title  from  the  consignor  afloat  at  his  dock,  anthracite  coal, 

tothe  consignee  in  any  event  Tested  Holbrook  agreed  to  receive,  hoist 

by  the  written  agreement,  the  con-  from  vessel,  put  it  on  dock,  pay  lake 

tract  was  clearly  one  of  bailment"  freight,  and  charge  amount  paid  for 

In  this  case,  while  the  goods  were  in  all  this  against  coal,  and  to  receive 

store,  the  company  failed,  and  sold  for  docking,  screening,  selling,  and 
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sales  was  to  be  rendered.  Arbuckle  &  Co.  had  nothing  to  do 
with  Kirkpatrick  &  Co.'s  customers.  They  were  not  in  privity 
with  complainants,  and  no  credit  was  given  to  them.    If  cash 

deliveriDg,  including  his  oommis-  '*  Norton  y.  Melick,  97  Iowa,  564 
sions,  11.50  per  ton  for  ooal  deliyered  (1896),  66  N.  W.  B.  78a  N.  &  Ca 
outside  the  yard,  and  |1  for  that  de-  agreed  to  furnish  M.  certain  brands 
livered  on  the  3rard,  and  an  addi-  of  flour  at  specified  prices,  to  be  sold 
tional  commission  of  fifty  per  cent  by  M.  for  them  as  their  agent  at 
of  net  profits  on  8ale&  Holbrook  also  prices  given.  M.  agreed  to  receive 
agreed  to  guaranty  payment  of  sales,  flour  as  agent  of  N.  &  Ca,  to  pay 
to  advance  Burton  on  coal  as  shipped  freight  and  charges,  to  keep  same  in 
$8  per  ton,  and  pay  over  balance  of  good  order,  to  sell  it  at  not  less  than 
proceeds  of  sales  as  ooal  was  sold;  given  prices,  to  render  account  each 
not  to  seU  below  market  price;  to  thirty  days,  and  make  remittances 
keep  correct  accounts,  and  to  render  then  of  the  money  for  all  merchan- 
statement  each  month.  The  court  dise  sold.  M.  further  agreed  to  buy 
said:  '  The  relation  existing  between  any  of  the  flour  unsold  at  the  end  of 
appellant.  Burton,  and  Holbrook,  by  ninety  days  at  prices  given,  and  pay 
virtue  of  their  contract,  is  neither  therefor;  and  it  was  also  agreed  that 
that  of  vendor  and  vendee  nor  of  title,  ownership,  and  right  of  posses- 
partners.  •  .  •  There  is  nothing  sion  of  the  flour  should  remain  in 
said  about  selling  the  coal,  or  any  in-  N.  So  Ca  until  same  should  be  paid 
terest  in  it,  to  Holbrook,  nor  have  we  for  in  full  The  court  said:  'We 
been  able  to  find  any  language  from  think  there  ought  to  be  no  question 
which  we  can  reasonably  presume  that  the  contract  was  a  mere  agency 
that  the  intention  of  the  parties  was  for  the  sale  of  the  flour.  It  is  ez- 
to  invest  him  with  the  ownership  of  pressly  stated  in  the  first  paragraph 
the  property.  The  fact  that  he  was  that  the  fiour  was  to  be  sold  by  the 
to  receive  a  portion  of  the  net  profits  defendant  for  the  plaintiffs  as  their 
on  sales  does  not  prove  that  he  was  a  agent  The  real  inquiry  ia,  What  was 
partner,  as  they  were  given  merely  the  intention  of  the  parties  to  the 
as  part  of  his  compensation.  We  contract?  That  intention  must  pre- 
think,  under  the  evidence,  Holbrook  vail;  and  when  it  is  plainly  and  un- 
was,  as  to  the  coals  shipped  him  for  equivocaUy  expressed  in  writing  that 
sale  by  appellant,  Burton,  a  factor  or  it  is  an  agency  and  not  a  sale,  and 
commission  merchant'  It  is  evident  the  title  does  not  pass^  there  is  no 
that  this  is  an  ordinary  consignment  room  for  construction,'  etc  This  con- 
contract  The  agent  was  to  render  tract  plainly  provided  that  the  agent 
a  correct  account  each  month  to  his  should  render  an  account  each 
principal,  showing  amount  of  goods  month,  and  make  remittances  for 
sold  and  prices,  and  did  not  have  to  all  merchandise  sold.  The  title  to 
pay  for  any  goods  until  sold,  and  was  the  fiour  was  to  remain  in  the  prin- 
only  to  guaranty  such  sales  as  he  cipal  until  sold,  and  the  agent  stipu- 
made;  and  the  facts  do  not  make  it  lated  to  buy  such  as  might  be  unsold 
a  contract  similar  to  the  one  now  at  the  expiration  of  ninety  daya  The 
under  oonsideration.  flour  was  destroyed  by  fire  before  the 
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was  taken,  it  was  not  to  be  kept  separate.  If  notes  were  taken^ 
Arbuckle  &  Co.  had  no  concern  in  them.  Kirkpatrick  &  Co. 
were  to  have  all  advance  in  prices  and  bear  all  declines.    If 

ninety  days,  and  the  principal  sued  as  well  as  the  proceeds  of  its  sale* 

the  agent  for  its  valua    The  court  should  remain  the  property  of  the 

held  he  was  not  liable;  that  the  con-  principal,  the  proceeds  to  be  remit- 

tract  was  one  of  agency.    There  was  ted  on  the  first  day  of  each  month, 

no  stipulation  to  guaranty  the  prin-  There  was  no  obligation  on  the  agent 

cipal  against  decline  in  prices*  nor  to  to  buy  any  of  the  twine,  or  to  sell  it 

pay  in  a  fixed  time  for  each  lot  of  in  any  fixed  time,  and  it  is  a  case  of 

goods,  whether  sold  or  not;  but  sim-  simple  agency, 

ply  to  buy  at  the  end  of  ninety  daya  **  Sturm  v.  Boker,  150  U.  S.  812, 14 

*'  Wallcer  v.  Butterick,  105  Masa  Sup.  Ct  09,  87  L.  ed.  1008.  The  goods 
237.  There  was  a  contract  between  were  consigned  to  the  agent  to  be 
parties  as  follows:  *  Alexander  &  Ca  sold  by  him  to  the  best  advantage, 
are  to  take  goods  from  Walker  &  the  profits  realized  to  be  divided 
Ca.  and  to  return  to  them  every  equally  between  the  principal  and 
thirty  days  the  amount  of  sales  at  agent,  and  all  losses  to  be  borne  by 
prices  charged  by  Walker  &  Ca>  the  principal.  All  goods  unsold  were 
who  will  furnish  Alexander  &  Ca  to  be  returned  to  the  principal.  The 
ail  goods  in  their  lina  Alexander  &  agent  was  to  insure  the  goods  for  the 
Ca  are  worth  in  real  estate  and  benefit  of  the  principal,  and  to  pay 
money  95,000.'  After  receiving  goods,  the  freight  Held,  that  the  contract 
Alexander  So  Ca  made  monthly  re-  was  a  bailment  upon  the  terms 
mittances,  stating,  in  substance,  that,  stated.  The  contract  contained  none 
according  to  contract,  they  remitted  of  the  features  of  the  Arbuckle  con- 
sales  for  preceding  thirty  daya  The  tract. 

goods  were  attached  by  creditors  of  **  Lenz  v.  Harrison  (1893),  148  IlL 

Alexander  &  Ca    Held,  the  terms  596,  86  N.  R  R  567.    The  contract 

of  contract  import  a  consignment,  provided   that  the   first   party  ap- 

and  not  a  sala    This  is  a  simple  pointed  second  party  his  agent  to 

agency  contract,  and  has  none  of  the  sell  wagons  in  Henry.  IlL    The  seo- 

peculiar   features  of  the  contract  ond  party  accepted  the  appointment, 

now  under  consideration.  and  agreed  to  pay  all  freight  charges, 

**  National   Cordage  Ca    ▼•  Sims  taxes,  make  good  any  loss  or  damage 

(1895),  44  Nebi  148,  63  N.  W.  B.  514.  by  fira,  house  them,  to  sell  only  to 

Where  a  contract  provides  for  con-  persons  of  undoubted  solvency,  in- 

signment  of  goods  to  be  sold  on  com-  dorse  all  notes  taken  on  sales,  guar- 

mission  for  prices  fixed  by  consigpnor,  antying  prompt  payment  when  due, 

and  returns  at  stated  periods,  con-  make  sales  requiring  final  payment 

signee  guarantying  payment  thereof,  within  twelve  months  from  date  of 

the  relation  which  the  law  implies  invoice^  to  transmit  to  first  party 

is  that  of  an  agency  ^or  sale  upon  a  each  day  all  cash  received  from  sales 

dd  credere  commission,  and  not  that  that  day,  and  on  the  last  day  of  each 

of  vendor  and  vendee.    In  this  case  month   render  full  account  of  all 

the  contract  provided  that  the  twine,  sales,  and  transmit  same,  with  all 
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the  goods  were  destroyed  by  fire,  wind  or  water,  it  was  the 

loss  of  Kirkpatrick  &  Co.,  and  the  insurance  was  optional,  and 
only  designed  to  place  them  in  position  to  account  for  the 

notes  taken,  to  first  party.  Also,  if  ity  of  factor  to  him,  may  collect  of  his 
required  by  first  party,  will  take  all  purchaser.'  In  this  case  it  is  to  be 
wagons  unsold  at  end  of  year,  and  noted  that  the  rubber  company  was 
give  note  for  them;  but  this  stipula-  to  pay  all  freights  to  Balderston's 
tion  not  to  be  a  positive  sale  to  sec-  warehousa  Baiderston  was  to  use 
ond  party  unless  this  requirement  is  his  best  exertion  to  sell  to  the  best 
made  by  first  party.  Held  to  be  a  advantage,  and  to  account  at  the 
simple  consignment.  prioe  received,  less  five  per  cent. 
**  Baiderston  v.  Rubber  Ca  (1893),  There  was  no  stipulation  for  a  guar- 
18  R.  L  838,  27  AtL  R  507,  49  Am.  St  anty  against  decline  in  price,  nor  loss 
B.  772.  The  R  Ckx  agreed  to  consign  by  fire,or  other  causes,  nor  is  there  any 
and  deliver  free  goods  to  R  &  D.  for  guaranty  to  sell,  or  to  pay  until  he 
sale  and  returns,  to  pay  R&D.  five  did  sell  The  contract  lacks  many  of 
per  cent,  on  net  amount  of  sales  as  a  the  features  of  the  present  one. 
commission  and  guaranty,  and  also  *'  Barnes  Safe  &  Lock  Ca  v.  Bloch 
interest  on  any  sum  which  they  Bros.  Tobacco  Ca,  88  W.  Va.  158,  23 
(R  Ca)  might  owe  them.  R&D.  L.  R  A  850,  45  Am.  St  R  846, 18  S. 
agreed  to  receive  goods  on  consign-  E.  R  482.  The  contract  stipulated 
ment»  to  use  best  efforts  to  sell  to  that  the  safe  and  lock  company  ap- 
best  advantage,  to  account  to  R  Ca  pointed  the  Globe  Contract  Company 
for  same  at  price  obtained,  to  cliarge  its  agent  to  sell  safes  in  certain  terri- 
as  commissions  and  guaranty  five  toryon  fixed  commissions,  and  agreed 
per  cent,  and  to  advise  as  to  goods  to  furnish  the  agent  safes  on  con- 
needed.  R&D.  also  agreed  to  ad*  signment  The  agent  was  to  pay  for 
vance  to  R  Ca  at  least  $50,000  per  safes  when  it  sold  them,  and  to  dili- 
month  upon  basis  of  eighty  per  cent  gently  work  the  territory.  The  agent 
market  value  of  goods  at  rate  of  failed,  and  its  creditors  levied  6u 
interest  specified.  The  prices  for  some  of  the  safes  in  its  charge,  un- 
which  R&D.  were  to  sell  were  to  sold.  The  court  held  that  the  safes 
be  fixed  by  R  Ca  The  court  held:  were  not  the  property  of  the  agent 
<  This  was  an  agreement  to  sell  goods  The  contract  contained  none  of  the 
for  R  Ca  under  a  del  credere  com-  peculiar  features  of  the  Arbuckle 
mission,  the  relation  between  parties  contract 

being  that  of  principal  and  factor.  **  National  Bank  y.  Goodyear,  90 

A  factor  who  has  made  advances  Ga.  711, 16  S.  K  R  962.  The  contract 

must  first  enforce  his  lien  therefor  contained  stipulations  that  the  agent 

against  goods  before  looking  to  con-  should  receive  goods  on  consignment 

signer.   And,  finally,  a  factor  under  a  to  be  sold  by  him  as  the  agent  of  the 

del  credere  commission  is  liable  abso-  consignor.    The  agent  was  to  make 

lutely  as  a  principal,  and  becomes  a  monthly  reports  of  sales  of  goods  on 

debtor  to  his  consignor  if  the  debt  is  hand;  the  title  to  all  unsold  goods 

not  paid  by  purchaser  when  due ;  but  and  all  proceeds  of  sales  to  remain  in 

the  principal,  notwithstanding  liabil-  the  consignor;  all  articles  to  be  set- 

56 


CH.  II.]            TRANSACTIONS  DISTINGUISHED   FBOM  SALES.  [§  49. 

goods.    Whether  the  goods  were  carted,  or  stored  or  insured, 
was  optional  with  Kirkpatrick  &  Co.,  but,  in  any  event,  they 

were  to  be  credited  therefor.  They  were  allowed  a  sura  for 

tied  for  as  soon  as  sold.    The  agent  notes,  or  store  for  the  principal,  at 

also  agreed   to   insure,   store,  pay  the  principal's  option.  A  few  months 

freight  and  all  charges  without  ez-  later  the  agent  absconded.   The  prin- 

pense  to  consignor,  and  have  for  his  cipal,  after  inyestigation,  attached 

pay  whatever  the  goods  sold  for  the  goods  on  hand  as  the  goods  of  the 

above  the  invoice  price.    The  oon-  agent    Held,  that  he  thereby  elected 

signer  could  terminate  'the  agency  to  treat  the  goods  as  the  agent's,  and 

at  his  option,  and  retake  all  goods  on  was  bound  by  his  election.- 

hand.  This  was  held  a  bailment,  and  **  Defendants  cite  cases  supporting 

not  a  sala  their  contentions,  and  these  we  have 

''Milbum   Ifanuf^turing   Ckx  ▼.  examined  and  comment  upon. 

Peak  (1896X  89  Tex.  209,  84  a  W.  R  '<^£tna  Powder  Ca  v.  Hildebrand, 

ICA    The  contract  provided  that  the  187  Ind.  46d,  45  Am.  St  R.  194»  87 

Miiburn  Company  appointed  Hood  &  N.  K  B.  18&    The  P.  Ck>.  agreed  to 

Ca  its  agent  to  sell  vehicles.    Hood  consign  powder,  paying  freight,  to 

&  Ca  were  to  make  all  reasonable  H.  &  F.,  to  sell  as  agents  at  prices 

efforts  to  sell  same,  and  settle  for  all  not  below  those  fixed  by  P  Ca,  and 

vehicles  sold,  take  all  notes  for  goods  to  allow  H.  &  F.  for  selling  and  guar- 

sold  on  credit  in  the  name  of  the  antying  sales  a  given  per  cent    H. 

Milbum  Company,  and  remit  to  it  &  F.  agreed  to  act  as  agents,  to  guar- 

all  notes  and  cash  received  for  the  anty  sales,  to  adhere  to  prices,  to 

vehicles;   the  notes  taken  for  the  make  no  charge  except  commissions 

vehicles  to  be  indorsed  and  guar-  stated,  to  make  report  of  all  sales  at 

antied  by  Hood  &  Ca,  and  paid  if  end  of  each  sixty  days,  and  to  pay  for 

the  makers  did  not  pay  at  maturity;  same  with  their  sixty-day  note.  Court 

the  ownership  of  all  vehicles  and  and  counsel  for  all  parties  agreed 

their  proceeds  of  sales  to  remain  in  that  this  contract  created  H.  &  F. 

Milbum  Company,  and  under  no  cir-  agents  until  a  sale  took  place.   Then, 

cumstancee  to  be  used  by  the  agent  the  court  held,  H.  &  F.  became  or- 

The  contract  is  plainly  very  different  dinary  debtors  of  the  consignors  for 

from  the  Arbuckle  contract  the  amount  due  them  for  goods  at 

*'  Moline  Plow  Ca  v.  Rodgers,  58  catalogue  price.  This  case  cites  the 
Kan.  748,  42  Am.  St  R.  817,  87  Paa  following  as  authorities  sustaining  a 
R.  111.  The  contract  provides  that  similar  holding:  Nutter  v.  Wheeler, 
Underwood  was  appointed  agent  of  Fed.  Cas.  Na  10,884;  Ex  parte  White 
Moline  Plow  Company,  who  agreed  (1871),  L.  R  ft  Ch.  App.  397;  In  re 
to  consign  him  certain  goods.  The  Lin  forth,  Fed.  Cas.  No.  8,869. 
agent  was  to  settle  for  all  goods  re-  ^Ex  parte  White  (1871),  L.  R.  6  Ch. 
ceived  by  him  with  farmers'  notes  App.  897.  There  was  no  written 
taken  for  such  goods  as  he  should  agreement  between  parties.  The 
sell  The  goods  remaining  unsold  court  found  the  course  of  dealing 
at  the  end  of  the  season  the  agent  was  substantially  this:  N.  wastodis- 
should  either  settle  for  with  farmers'  pose  of  goods  sent  him  by  T.  &  Ca, 
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commissions,  whether  they  sold  or  not,  and  discount  was  to  be 

allowed  for  qaick  payment,  as  is  usual  in  case  of  sales.  The 
course  of  dealing  shows  that  the  proceeds  of  sale  were  not  to 

and  was  not  to  pay  for  them  unless  he  was  a  del  credere  agent;  and  no 
he  disposed  of  them.  He  was  to  re-  doubt  it  requires  a  very  minute  ex- 
turn  at  end  of  every  month  an  ac-  amination  of  the  course  of  business 
count  of  sales  actually  made,  and  to  distinguish  between  a  del  credere 
then,  after  lapse  of  another  month,  agent  and  a  person  who  is  an  agent 
was  to  pay  in  cash  for  amount  of  up  to  a  certain  point, — that  is  to  say, 
goods  which  he  so  disposed  of  accord-  until  he  has  sold  the  goods, — but 
ing  to  values  fixed  by  price  list  sent  who,  when  he  has  sold  the  goods,  has 
him.  It  does  not  appear  that  he  ever  purchased  them  on  his  own  credit* 
was  expected  to  return  any  particu-  and  sold  them  again  on  his  own  ao- 
lar  contract,  or  names  of  customers,  count.  •  •  •  Now,  if  it  had  been 
He  pursued  his  own  course  in  deal-  his  (N.'s)  duty  to  seU  to  his  custom- 
ing with  goods,  and  frequently  be-  era  at  that  price  (the  price  fixed  by 
fore  sale  manipulated  them  to  a  very  T.  &;  Co.),  and  to  receive  payment  for 
considerable  extent  by  pressing,  dye-  them  at  that  time,  then  the  course 
ing,  and  otherwise  altering  their  of  dealing  would  be  consist<ent  with 
character,  changing  them  as  much  his  being  merely  a  del  credere  agent, 
as  wheat  would  be  changed  by  being  But  if  the  consignee  is  at  liberty  to 
turned  into  fiour;  and  he  sold  them  sell  at  any  price  he  likes,  but  is  to  be 
on  what  terms  he  pleased  as  to  price  bound  if  he  sells  the  goods  to  pay 
and  credit  T.  A  Ca  undertook  to  the  consignor  for  them  at  a  fixed 
impose  a  trust  on  certain  funds  al-  price  and  time,  in  my  opinion,  what- 
leged  to  have  been  collected  by  N.  ever  the  parties  may  think,  their  re- 
upon  sales  of  their  goods.  The  court  latlon  is  not  that  of  principal  and 
held:  *  The  course  of  dealing  between  agent'  The  alleged  agent  in  such  a 
parties  was  inconsistent  with  the  case  (as  this)  is  making  on  his  own 
idea  that  N.  was  dealing  in  a  fiduci-  account  a  contract  of  purchase  with 
ary  character  in  respect  to  these  his  alleged  principal,  and  is  again 
goods,  or  that  the  relation  of  vendor  reselling. 

and  purchaser  existed  between  T.  &  *'  Nutter  v.  Wheeler  (Dist  Ct  Mass., 

Ca  and  parties  to  whom  N.  sold.  The  1874),   2   Low.   840,   Fed.  Ca&   Na 

proceeds  of  sale  were  the  moneys  of  10,884.    W.  &  Ca,  manufacturers  of 

N.     Mellish*  Lb  J.,  said:  'It  appears  tools,  were  in  the  habit  of  sending 

to  me  tnat  the   real  question   is:  their  goods  to  G.,  at  his  shop  In  R, 

When  N.  sold  the  goods,  did  he  sell  who  sold  them  at  such  prices,  to 

them  as  the  agent  of  T.  &  Ca,  so  as  such  persons,  on  such  terms  as  he 

to  make  T.  &  Ox  the  vendors,  and  pleased.    Whenever  G.  sold  tools,  he 

the  persons  to  whom  he  sold  purchas-  was  to  pay  W.  in  thirty  days  prices 

era  from  T.  &  Ca,  or  did  he  sell  on  shown  by  list,  less  agreed  discount 

his  own  account,  so  as  to  create  the  W.  had  the  right  at  any  time  to  sell 

relation  of  purchaser  and  vendor  be-  goods  remaining  in  G.*s  shop  unsold, 

tween  himself  and  the  persons  to  and  G.  was  permitted  to  sell  goods 

whom  he  sold  ?    Now,  it  is  said  that  at  factory  of  W.,  who  then  delivered 
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be  kept  separate,  bnt  Kirkpatrick  &  Co.  remitted  their  check 
on  general  account,  and  it  was  accepted  without  question  or 

comment.    This  was  a  virtual  agreement  that  Kirkpatrick  & 

them,  and  charged  G.  the  trade  price,  which  had  been  once  consigned  to 
less  agreed  discount  Instead  of  G.,  he  should  be  considered  as  the 
paying  in  thirty  days,  G.  sometimes  purchaser,  subject  only  to  the  under- 
gave  his  note  for  balance  due,  one  of  standing  that  he  was  neither  the 
which  W.  held  at  time  of  G.'s  bank-  owner  of  them  nor  liable  to  pay  for 
ruptcy.  G.  ordered  three  driUs  to  them  imtil  he  had  succeeded  in  find- 
be  sent  by  W.  to  a  customer.  They  ing  a  purchaser;  but  when  he  did 
were  sent,  and  biU  made  out  to  G.  as  sell  he  inmiediately  became  the  prin- 
purchaser  for  trade  price,  less  dis-  cipal,  and  the  defendants  ceased  to 
count,  and  sent  him  in  a  letter,  in  have  the  rights  of  a  consignor,  and 
which  W.  &  Ca  said  they  had  taken  could  not  follow  the  goods  or  their 
oit  fifteen  per  cent,  and  hoped  to  proceeds  as  undisclosed  principals." 
get  cash  in  thirty  days.  G.  went  **Ex  parte  Flannagans  (Dist  Ct 
into  bankruptcy.  The  purchasers  Va.,  1875),  2  Huglies,  264,  12  N.  B.  R 
had  not  paid  for  drills,  and  W.  <&  Ckx  230,  Fed.  Caa  Na  4,855.  F.  &  Son, 
collected  price  therefor.  G.'s  as-  manufacturers,  and  R.  &  H.,  cgm- 
signee  brought  this  suit  against  them  mission  merchants,  in  1878  agreed  as 
for  money  had  and  received.  Lowell,  follows:  'We,  F,  &  Son,  propose  to 
J.,  said,  among  other  things:  *  It  has  give  you  entire  agency  for  Stone- 
been  settled  for  a  long  time  that  wall  fertilizer  at  Norfolk,  and  for 
upon  the  bankruptcy  of  a  factor  his  •  .  .,  on  condition  you  push  sale, 
principal  may  recover  from  the  as-  and  have  proper  man  to  look  after 
signees  any  of  the  goods  remaining  it,  and  to  allow  you  a  commission  of 
unsold,  or  any  proceeds  of  the  sale  of  ton  per  cent  for  sales  and  guaranty, 
such  goods  which  the  assignees  we  to  draw  on  you  at  sight  or  short 
themselves  have  received,  or  which  time  for  $30  a  ton.  The  price  to  be 
remain  specially  distinguishable  sold  at  is  $65  in  Baltimore.  For  bal- 
f rom  the  mass  '  of  the  bankrupt's  ance,  after  paying  $30,  you  to  give 
property;  .  .  •  and  it  makes  no  your  acceptances,  say,  payable  first 
difference  that  the  factor  acted  December,  1873;  accounts  to  be  ren- 
under  a  dd  credere  commission  or  dered  and  settlement  after  seUiDg 
sold  the  goods  in  his  own  name.  As  season  is  over;  no  charge  to  be  made 
to  those  goods  sent  to  Boston,  he  for  storage  during  the  season.  Any 
(G.)  may  be  described  as  a  bailee,  guano  left  over  and  not  sold  is  to  be 
having  power  to  sell  as  principal,  at  the  risk  and  on  our  account  We 
But  after  the  goods  were  sold,  the  agree  to  furnish  the  guano  delivered 
agreement  appears  to  have  been  that  in  Baltimore,  one  hundred  tons  to 
G.'s  credit  alone  was  looked  ta'  Re-  be  delivered  in  •  •  .,  and  balance 
lying  upon  the  authority  of  Ex  parte  as  ordered.  .  •  •  Will  ship  in  lots 
White,  6  Ch.  App.  897,  the  court  to  any  point  you  may  direct'  R.  & 
finally  said:  'If  the  relation  of  the  H.  accepted  the  above.  The  court 
parties  was  such  as  I  have  consid-  held  that  under  authority  of  Ex 
ered  it^  then,  even  as  to  the  goods  parte  White  (1871]b  Lb  R.  6  Ch.  4^pp. 
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Co.  might  use  the  proceeds  as  they  chose,  and  account  for 
them  out  of  their  general  funds.  These  features  are  all  evi- 
dences of  a  sale,  and  cover  every  risk,  obligation  and  duty  that 
rests  upon  a  purchaser,  and  cover  every  right  in  handling  the 

397,  and  section  215,  Story,  Ag.,  con-  credit;  citing  Nutter  v.  Wheeler  and 
signments  under  above  contract  Ez  parte  White,  supra. 
were  sales,  and  not  shipments  under  "  Gindre  v.  Kean  (1894),  81  Abh 
a  del  C7'edere  guaranty.  The  judge  N.  C.  100,  7  Misc.  R  582,  28  N.  Y. 
held  R  &  H.  were  primarily  liable  Supp.  7.  The  suit  arose  out  of  an 
^  to  F.  &  Son  for  a  fixed  price  on  their  effort  by  principals  to  recover  of 
acceptances,  and  that  they  might  the  assignee  in  insolyency  of  tiieir 
sell  to  planters  at  a  different  price,  del  credere  agent  the  amounts  due 
and  then  stated  that  .*  the  now  well-  for  goods  furnished  him  and  which 
settled  law  of  del  credere  guaranty  is  he  had  sold.  The  principle  is  tersely 
that  the  factor  is  not  the  primary  stated  by  Bischoff,  J.,  at  page  7,  as 
debtor;  that  his  engagement  is  follows:  *The  principles  which  should 
merely  to  pay  the  debt  if  it  is  not  control  the  decision  of  the  case  at 
punctually  paid  by  the  person  to  bar,  and  which  are  to  be  deduced 
whom  he  sells,  —  citing  Story,  Ag.,  from  the  adjudged  cases,  are  that 
§  215,—  and  held  that  therefore  R.  &  whenever  the  agreement  of  the  al- 
H.  were  not  factors,  but  purchasers,  leged  principal  and  factor,  whatever 
**  In  re  Linforth  (Cir.  Ct  CaL,  1877^  they  may  style  themselves  or  their 
4  Sawy.  870,  Fed.  Caa  Na  8,869.  June  relation,  and  whether  the  agreement 
1, 1876,  F.  agreed  to  furnish  L.  such  be  express  or  only  inferable  from  the 
manufactured  goods  as  he  should  course  of  business,  clearly  manifests 
order,  to  allow  L.  certain  specified  an  intention  that  the  alleged  factor 
discounts  from  price  lists,  and  to  give  shall  become  definitely  and  prima- 
L.  exclusive  sale  of  such  goods.  L.  rily  liable  upon  a  sale  for  the  pur- 
agreed  to  pay  freight  charges,  etc.,  chase  price  of  the  goods  consigned, 
on  goods  shipped,  to  insure  at  his  it  is,  in  legal  effect,  a  sale  by  the  al- 
own  cost  for  benefit  of  F.,  to  render  leged  principal  to  the  alleged  factor, 
account  of  sales  every  three  months,  out  of  which  arises  the  ordinary  re- 
and  to  settle  for  all  goods  sold  or  lation  of  debtor  and  creditor.  The 
shipped  from  his  (Ia's)  warehouse  by  liability  of  the  alleged  factor,  under 
giving  his  note,  payable  in  sixty  days  such  an  agreement,  is  repugnant  to 
from  date  fixed  for  rendering  ac-  that  of  a  mere  agent,  whose  duty  to 
count  of  sales  as  provided.  L.  fur-  remit  is  commensurate  only  with  the 
ther  agreed  to  settle  for  such  goods  amount  of  the  money  which  he  has 
as  might  be  on  hand  June  1,  1877,  by  actually  received  upon  a  sale  for 
giving  notes,  payable  in  six  months,  his  piincipars  account'  The  court 
if  so  required  by  F.  F.  agreed  to  al-  cites  the  case  of  Linforth,  Nutter  v. 
low  additional  discount  for  all  cash  Wheeler,  and  Ex  parte  White  with 
paid  in  advance  of  times  specified,  approval" 

The   court  held   that   transactions  In  Ar buckle  Bros.  v.  Gates  (1898), 

under  this  contract  were  sales  on  a  95  Va.  802,  80  S.  JS.  R.  496,  the  same 
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goods  that  an  owner  could  have,  except,  simply,  the  price  was 
to  be  sustained.  This  was  evidently  provided  in  order  to  keep 
the  price  uniform  in  all  markets  and  stifle  competition.  Kirk- 
patrick  &  Co.  could  sell  in  any  territory,  in  any  amount,  to 

contract  came  before  the  court,  in  ''In  Mack  v.  Tobacco  Ca,  48  NeU 
Virginia,  for  construction,  and  the  307,  58  Am.  St  R.  091,  67  N.  W.  R. 
same  conclusion  was  reached.  The  174,  a  contract,  similar  in  its  terms 
court,  referring  to  certain  further  to  the  one  construed  in  the  above- 
cases,  said:  cited  case  from  the  Texas  court,  was 
^  In  Williams  ▼.  Tobacco  Ca  (Tex.  held  by  the  supreme  court  of  Ne- 
Civ.  App.)  44  S.  W.  R.  185,  an  agree-  braska  to  be  a  sale,  and  not  an 
ment,  which  was  very  similar  in  its  agency.  •  •  • 
essential  features  and  provisions  to  **  Similar  contracts  were  construed 
that  under  consideration,  was  con-  in  the  following  cases  to  constitute 
strued  by  the  court  of  civil  appeals  a  sale,  and  not  an  agency:  In  re  Lin- 
of  Texas.  The  agreement  purported  forth,  4  Sawy.  870,  Fed.  Cas.  Na  8,369 ; 
that  the  Drummond  Tobacco  Ck>m-  Chickering  v.  Bastress,  130  III  206, 17 
pany  appointed  A.  H.  Schluter  &  Am.  St  R.  309,  23  N.  R  R.  542;  ^tna 
Co.  as  agents  to  sell  its  tobacco  at  Powder  Ca  v.  Hildebrand,  187  Ind. 
such  prices  as  the  company  should  462,  37  &  £.  R.  136;  Aspinwall  Man- 
from  time  to  time  prescribe,  and  that  ufacturing  Ca  v.  Johnson,  97  Mich, 
the  title  to  the  tobacco  should  re-  531,56N.W.R.932;Braunnv.  Keally, 
main  in  the  tobacco  company  until  146  Pa.  St  519,  23  Atl  R.  389, 28  Am. 
sold  by  the  said  agenta  The  latter  St  R.  811;  Eellam  v.  Brown,  112 
were  to  receive  a  commission  for  N.  C.  451, 17  S.  R  R.  416.  .  •  • 
selling,  and,  in  consideration  thereof,  "  In  Conable  v.  Lynch,  45  Iowa,  84, 
warranted  that  every  shipment  made  Berry  agreed  to  sell  machines  for 
to  them  should  be  paid  in  f  ulL  The  Conable  to  such  persons  only  as  were 
company,  in  shipping  the  tobacco,  perfectly  responsible,  take  notes  for 
invoiced  it  to  A.  H.  Schluter  &  Ca  the  deferred  payments,  indorse  them 
as  agents,  and  used  a  billhead  that  and  guaranty  their  payment  He  was 
designated  the  shipment  as  a  *  con-  to  send  to  Conable  the  notes  of  pur- 
signment'  It  was  shown  that,  after  chasers  as  he  sold  the  machines,  and 
the  shipment  of  each  bill  of  tobacco,  to  remit  promptly  the  proceeds  of  all 
the  company  would  draw  an  accept-  cash  sales,  less  the  amount  of  his 
ance  of  the  same  date  as  the  invoice  commissions  All  the  machines, 
of  the  tobacco  for  the  amount  of  the  until  paid  for,  were  to  remain  the 
bill,  less  the  commission,  payable  property  of  Conable,  and  at  the  ex- 
sixty  days  after  date,  which  Schluter  piration  of  the  contract  Berry  was 
A  Ca  would  accept,  and  the  com-  to  pay  for  all  machines  not  sold.  The 
pany  at  the  maturity  thereof  would  court  held  that  the  effect  of  the  con- 
present  for  payment,  and  Schluter  &  tract  was  to  make  Berry  the  agent 
Ca  would  pay,  whether  they  had  sold  of  Conable  until  the  termination  of 
the  tobacco  or  not  The  court  de-  the  contract  but  after  that  time  it 
cided  that  the  transaction  was  a  sale,  was  a  conditional  sale, 
and  did  not  create  an  agency.  '*  It  thus  appears  that»  until  the  ex- 
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any  purchaser,  on  any  terms,  for  cash  or  credit,  take  notes  or 
make  accounts,  and  dispose  of  the  goods  as  absolutely  and  free 
of  limitation  as  any  owner  could,  except  they  could  not  vary 
the  price," 

§  60. How  question  determined— Law  or  fact.— Where 

the  contract  is  in  writing  or  the  facts  are  not  disputed,  the 
question  whether  the  writing  produced  or  the  facts  admitted 
operate  to  create  a  sale  or  an  agency  to  sell  is  one  of  law  to  be 
decided  by  the  court;  but  when  the  facts  are  controverted  it 
becomes  a  question  for  the  jury,  under  proper  instructions  from 

piration  of  the  contract,  the  relation  Berry  was  to  be  repaid  his  advances 

of  creditor  and  debtor  did  not  arise,  from  the  cash  payments  made  by 

Until  then  Berry  sold  the  machines  farmers  to  whom  he  sold  machines, 

for  and  on  account  of  Conable,  and  and  that  his  own  notes  were  to  be 

the  relation  between  them  was  that  taken  up  and  paid  by  their  notes,  it 

of  principal  and  agent,  but  when  the  was  not  inconsistent  with  the  agency 

contract  expired  by  limitation,  and  which  was  set  out  in  other  parts  of 

Berry  came  under  the  obligation  to  the  contract" 
pay  for  all   imsold   machines,  the       The  same    conclusion  Vas  also 

court  held  that  the  contract  made  reached  on  the   same   contract  in 

the  trahsaction  a  conditional  sale.  Snelling  v.  Arbuckle  (1808),  104  Ga. 

<an  Bayliss  y.  Davis,  47  Iowa,  840,  862,  80  a  K  R.  86a    See  also  Howell 

Bayliss,  under  the  agreement  there  v.  Boudar  (1898),  95  Va.  815,  80  S.  K 

construed,  appointed  one  Stinson  his  B.  1007.    The  question  is  also  very 

agent  to  sell  harvesters,  and  agreed  fully  discussed  in  Norwegian  Plow 

to  allow  him  a  commission  of  $40  on  Ca  v.  Clark  (1897),  102  Iowa,  81.  70 

each  harvester.    Stinson  agreed  to  N.  W.  R.  808.    For  still  other  cases 

advance  one-third  of  the  price,  and  holding  particular  contracts  to  be 

give  his  notes  for  the  residue,  and  to  contracts  of  sale   rather   than  of 

sell  on  the  same  term&    AU  notes  agency,see  Alpha  Check-Rower  Ca  v. 

taken  for  machines  sold  by  him  were  Bradley  (1898),  105  Iowa,  537, 75  N.  W. 

to  be  made  payable  to  Bayliss,  the  R.  369;  Armstrong  v.  St  Paul,  etc 

proceeds  of  sale  were  to  be  remitted  Ca  (1891).  48  Minn.  113,  49  N,  W.  R. 

by  him  to  Bay liss  as  fast  as  received,  233;  Granite  Roofing  Ca  v.  Casler 

after  deducting  his  advances,  and  his  (1890),  82  Mich.  466,  46  N.  W.  R.  728; 

own  notes  were  to  be  taken  up  by  ex-  Bradley  Mfg.  Co.  v.  Raynor  (1896),  70 

changing  for  them  the  notes  of  farm-  III  App.  639;  Peoria  Mfg.  Ca  y.  Lyons 

ers  to  whom  he  had  sold  machines.  It  (1894),  153  III  427,  88  N.  E.  R  061 ; 

was  said  by  the  court  that,  while  jihe  Yoder  v.  Ha  worth  (1898X  57  Neb.  150, 

advance  of  money  and  giving  notes  77  N.  W.  R  377;  Button  t.  Lippert 

would  ordinarily,  without  ezplana-  (1883),  8  App^  Cas.  809:   Whitman 

tion,  indicate  a  sale,  yet  when  consid«  Agricultural  Ca  v.  Hornbrook  (1899), 

ered  in  connection  with  the  fact  that  24  Ind.  App.  255,  65  N.  R  R.  502L 
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the  court,  to  determine,  in  view  of  all  the  circumstances,  what 
the  contract  was,  and  what,  in  accordance  with  the  instructions, 
was  its  legal  effect.^ 

iThns  in  Rauber  t.  Sundback  and  could  be  no  doubt  or  question  as 
(1890),  1  a  D.  268,  46  N.  W.  a  027,  to  its  terms,  and  it  was  plainly  the 
the  court  said:  "Upon  the  whole  it  duty  of  the  oourt  to  construe  it-,  and 
seems  to  us  very  plain  that  the  real  declare  whether  it  constituted  the 
intent  and  understanding  of  the  par-  transaction  a  sale  or  a  bailment  But 
ties  to  this  agreement  must  be  gath-  here  the  very  matter  in  doubt  and 
ered  from  a  variety  of  sources;  some  dispute  is,  What  did  the  parties  agree 
affording  direct  and  definite  evi-  to  ?  and  to  find  and  determine  what 
denoe;  others  indirect*  indefinite  and  that  agreement  really  was,  its  terms 
possibly  inconsistent  and  confusing,  and  extent,  was  a  question  of  fact  for 
It  must  be  determined  to  some  ez-  the  jury,  on  all  the  evidence:  its  force 
tent,  at  least*  from  statements  and  and  legal  effect  a  matter  of  law  for 
expressions,  the  meaning  of  which  the  court  The  other  cases  cited  by 
seems  doubtful  and  obscura  These  respondent  were  where  grain  had 
expressions  must  be  analyzed  and  been  deposited  with  a  warehouse- 
compared,  not  only  with  each  other,  man,  and  the  question  there,  as  here, 
but  with  other  statements  as  to  the  was:  Was  it  a  sale  or  a  bailment? 
agreement,  if  there  are  any,  which  But  in  those  cases  the  undisputed 
are  more  definite  and  certain.  By  testimony  showed,  and  it  was  not 
this  means  only  could  the  final  fact  questioned,  but  conceded,  that  the 
as  to  what  agreement  these  parties  agreement  never  contemplated  that 
made — its  scope  and  meaning — be  the  specific  article  which  was  the 
intelligently  determined.  This  being  subject  of  the  agreement  should  be 
our  conclusion  as  to  the  condition  of  retained  by  the  bailee,  or  purchaser, 
the  evidence,  it  follows  that  in  our  or  that  such  specific  grain  should  be 
judgment  the  question  should  have  returned  in  case  of  demand,  but  that 
been  submitted  to  the  jury«  with  a  other  grain  of  the  same  kind  and 
plain  instruction  from  the  court  as  quality  might  be  returned  in  its  place, 
to  what  agreement  would  constitute  Thus  the  very  fact  which,  in  the 
the  transaction  a  bailment,  and  what  opinion  of  the  court,  tested  and  de- 
a  sala  Of  the  cases  cited  in  respond-  termined  the  character  of  the  trans- 
ent's  brief,  Fish  v.  Benedict  74  N.  Y.  action,  was  not  in  doubt  or  dispute. 
613;  Bastress  v.  Chickering,  18  IlL  In  these  cases,  as  in  those  just  previ- 
App.  198  [affirmed  180  IlL  206, 17  Am.  ously  noticed,  the  terms  of  the  agree- 
St  R.  S09};  and  Jenkins  v.  Eichel-  ment  were  definite,  clear  and  uoam- 
berger,  4  W^tts,  121,  28  Am.  Dec.  biguous,  and  that  is  the  marked  and 
691, — are  inafpplicable  to  this  case,  so  significant  distinction  between  those 
far  as  the  distinct  question  now  pre-  cases  and  the  one  at  bar.  We  think 
sented  is  concerned,  because  in  each  the  case,  with  proper  instructions 
of  those  cases  the  agreement  upon  from  the  court  as  to  what  constituted 
which  the  rights  of  the  parties  de-  a  sale,  and  what  a  bailment,  should 
pended  was  in  writing,  and  there  was  have  been  submitted  to  the  jury.'' 
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For  this  purpose  a  full  disclosure  of  the  circumstances  is  ad- 
missible,^ and  in  ambiguous  cases  parol  evidence  may  be  re- 
sorted to  in  order  to  show  the  intention.' 

§  51.  Consignment  of  goods  in  payment  of  debt  or  to  coTer 
prior  adrances. —  Goods  may,  of  course,  be  delivered  in  pay- 
ment of  a  debt  due  from  the  consignor  to  the  consignee,  or  to 
cover  prior  advances  made  by  the  latter  to  the  former.    Where 

1  Simpson   v.  Pegram   (1891),  108  plaintiffs.    It  does  not  follow  that 

N.  C.  407,  13  S.  E.  R.  7.    (The  state-  the  terms  of  the  agreement  actually 

ments  upon  the  consignee's  printed  expressed  in  the  memorandum  may 

letter-heads,  for  example.)  be  contradicted  or  disputed  by  parol ; 

3  Head  v.  Miller  (1891),  45  Minn,  but  the  memorandum  is  consistent 

446,  48  N.  W.  R  192.    In  this  case,  with  a  consignment  of  the  goods,  as 

after  some  oral  negotiations,  a  mem-  claimed  by  the  plaintiffs,  or  a  sale, 

orandum  or  order  was  signed  by  one  as  insisted  on  by  the  defendant    The 

party  in  the  following  form:  prices  or  terms  specified  in  the  mem- 

"  Order  Na  ,  February  11th,  orandum  may  apply  to  either.    Pam 

1889.  V.  Vilmar,  54  How.  Pr.  28&  We  think 

**  Send  to  J.  A.  Bixby  &  Ca  the  evidence  sufficient  to  support 

**  Place,  Minneapolis,  Minn.  the  finding  of  the  trial  court  that  the 

**  How  ship, .  goods  were  taken  on  consignment^ 

"Terms,  4  mo&  from  July  1st  list,  and  the  status  of  that  portion  thereof 
**  18  Na  24  steel  furnaces  $100.  remaining  unsold  on  January  1, 1890, 
<'12Na034   *'          <*       $125b  is  defined  in  the  memorandum;  that 
"2  Na  55  furnaces  with  dia.  is  to  say,  as  against  Bixby  and  the 
"2  Na  35       "            u      u  receiver,  the  property  in  question, 
— ^at  60  and  10  per  cent  from  list  de-  when  this  stilt  was  brought,  was, 
livered  in  Minneapolis    It  is  agreed  by  the  mutual  understanding  of  the 
that  Head's  Iron  Foundry  will  carry  parties,    '  carried '   by  Head's   Iron 
over  to  next  season  any  furnaces  not  Foundry,  which  is  shown  to  be  the 
sold  on  January  1st,  1890.  plaintiffs.    It  was  held  by  Bixby  & 
[Signed]    <<J.  A.  Bixbt  &  Ca"  Ca  as  bailees,  at  the  risk  of  the 
The  controversy  was  between  the  plaintiffs.    For  this  Bixby  &  Ca  had 
foundry  company  and  a  receiver  of  taken  pains  to  stipulate,  and  it  is 
the  property  of  Bixby  &  Ca,  the  entirely  in  harmony  with  the  plaint- 
former  seeking  to  recover  furnaces  iff's  alleged  claim  and  the  finding 
in  the  possession  of  the  lalter,  not  of  the  court  that  the  goods  were 
sold  by  Bixby  &  Ca    Said  the  court:  shipped  to  them  to  be  sold  by  them 
''This  memorandum,  treated  as  an  for  the    plaintiffs,  and  what  they 
order,  is  not  directed  to  any  one,  and  could  not  sell  by  January  1st  the 
is  incomplete  in  itself;  that  is  to  say,  plaintiffs  were  to  hold,  and  Bixby  & 
it  must  be  construed  in  connection  Ca  were  not  responsible  for,  except 
with  the  proposition  or  offer  of  the  as  bailees." 
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the  goods  have  been  actually  received  by  the  consignee,  no 
question  will  ordinarily  arise,  and  the  transaction  will  be 
deemed  a  sale,  or,  in  the  case  of  a  factor,  the  subjecting  of  the 
goods  to  the  operation  pf  his  lien.^  But  where  the  goods  have 
been  sent  forward,  and  while  in  transit  are  intercepted  by  the 
creditors  of  one  party  or  are  overtaken  by  accident,  the  ques- 
tion of  the  effect  of  the  transaction  presents  difBicnlties.  Upon 
this  question  the  authorities  are  in  conflict,' certain  of  the  cases 
holding  that  the  goods  do  not  become  subject  to  the  claim  of 
the  consignee  until  they  actually  come  into  his  possession ;  * 
others  assert  the  doctrine  that  where  advances  have  been  pre- 
viously made  in  reliance  upon  a  promise  to  subsequently  con- 
sign goods,  a  delivery  to  the  carrier,  consigned  to  the  party,  is 
sufficient,^  while  others  hold  that,  in  addition  to  such  a  deliv- 
ery, it  is  necessary  that  the  advances  should  have  been  made 
in  reliance  upon  this  particular  consignment.*  In  a  recent 
case,  in  which  the  authorities  are  reviewed,  the  court  say: 
"  The  rule  seems  to  be  that,  in  order  to  change  the  title  to  the 
property  shipped  and  vest  it  in  the  consignee,  there  must  be  a 
bill  of  lading,  receipt,  or  letter  of  information  forwarded  to 
the  consignee,  or  that  the  advancements  were  made  upon  the 
faith  of  the  particular  consignment."  * 

§  53.  Sale  to  be  distinguished  from  contract  for  work  and 
labor. —  Sale,  still  further,  is  to  be  distinguished  from  a  con- 
tract for  the  performance  of  work  and  labor.  This  distinction 
becomes  important  most  frequently  in  cases  affected  by  the 
statute  of  frauds,  and  will.be  separately  considered  in  that  con- 

1  See  Mechem  on  Agency,  §  1085.  «  Davis  v.  Bradley,  28  Yt  118,  65 

3  See  Mechem  on  Agency,  g  1035.  Am.  Dea  226;  Holbrook  v.  Wight,  24 

sSannders  v.  Bartlett»  12  Heisk,  Wend.  (N.  Y.)  169,  85  Am.  Dea  007; 

(Tenn.)  816;  Oliver  v.  Moore,  12  id.  Vall^  v.  CerrS,  86  Ma  675,  88  Am. 

482;   Woodruff  v.  Railroad   Ca,  2  Dea  161;  Desha  v.  Pope,  6  Ala.  690,  ^ 

Head  (Tenn.),  87.    See  Halliday  v.  41  Am.  Dea  76;  Hodgee  v.  Kimball, 

Hamilton,  11  Waa  (U.  a)  664.  49  Iowa,  $77,  81  Am.  R.  159;  EUiott 

*  Elliott  V.  Cox;  48  Ga.  89;  Harde-  v.  Bradley,  23  Vt  217. 
man  v.  De  Vaughn,  49  Ga.  596;  Wade       *  First  Nat  Bank  v.  McAndrews,  6 

V.  Hamilton,  80  Ga.  450;  Nelson  v.  Mont.  825,  51  Am.  B.  51. 
Railroad  Ckx,  2  IlL  App^  18a 
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nection ;  but  it  may  and  does  arise  in  cases  to  which  that  stat- 
ute does  not  apply.  The  rules  of  construction  must  be  sub- 
stantially the  same  in  both  classes  of  cases,  though,  perhaps, 
rather  more  technical  tests  have  been  applied  in  those  cases 
which  are  affected  by  the  statute. 

Where  the  statute  of  frauds  is  not  concerned,  the  question 
may  become  important  as  a  matter  of  pleading,  as  a  matter  of 
damages,  or  as  a  matter  of  liability  for  loss  where  the  loss  must 
follow  the  title.  The  question  here,  as  in  the  many  other  cases 
already  considered,  is  not  a  matter  of  names,  but  of  essence  and 
intent,  involving  an  investigation  into  tbc  real  situation  and 
purpose  of  the  parties,  as  well  as  an  inquiry  as  to  the  form  of 
the  contract  they  have  made. 

Thus  in  a  recent  case  in  Wisconsin,^  it  appeared  that  the 
plaintiff  had  agreed  to  manufacture  a  large  quantity  of  engrav- 
ings and  lithographs  for  theatrical  purposes,  for  the  defendant 
for  his  special  use,  to  be  taken  and  paid  for  during  the  theat- 
rical season  of  1885-86,  and  all  of  the  work  to  be  completed 
ready  for  delivery  by  December  16, 1885.  A  large  part  of  the 
goods  was  taken  and  paid  for  during  the  season,  and  the  bal- 
ance was  ready  for  delivery  at  the  time  agreed  upon,  but  not 
being  called  for  or  paid  for  was  destroyed  by  fire  on  May  26, 
1886,  while  piled  up  and  set  apart  for  the  defendant  on  the 
plaintiff's  premises.  The  plaintiff  had  had  these  goods  insured 
and  had  received  a  portion  of  the  insurance  money.  He  sued 
to  recover  the  price  of  the  goods  remaining  unpaid  for. 

Said  the  court,  per  Orton,  J. :  "  The  learned  counsel  on  both 
sides,  and  the  court  below,  treated  this  transaction  as  a  sale  of 
personal  property.  It  was  not  a  sale.  When  the  contracts 
were  entered  into  there  was  nothing  in  solido  to  be  the  subject 
of  a  sale.  The  mere  paper,  as  the  basis  of  this  valuable  work 
of  mechanical  art,  was  not  only  of  insignificant  value,  but  was 
not  the  subject  of  sale.  The  defendant  did  not  wish  to  buy 
blank  paper,  and  the  plaintiff  had  none  to  sell.    The  plaintiff 

^  Central  Lithographing  &  Eng.  H.  186.  See  also  Patriok  y.  Colorado 
Ca  V.  Moore  (1889),  75  Wis.  170. 43  N.  Smelting  Co.  (1894),  20  Cola  268^  38 
W.  R.  1124^  6  L.  R  A.  788, 17  Am.  St    Paa  R  230. 
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was  to  manufacture  these  engravings  and  lithographs  for  the 
especial,  peculiar  and  exclusive  use  of  the  defendant  in  his 
business  as  a  theatrical  manager.  They  were  advertisements 
adapted  to  the  names  and  characters  of  his  theatrical  perform- 
ances. It  was  the  plaintiff^s  work  of  skill  that  gave  the  prop- 
erty produced  by  it  any  value.  It  was  work  and  labor  per- 
formed according  to  the  order  and  direction  of  the  defendant, 
and  according  to  the  terras  of  the  contracts.    When  the  re- 

■ 

quired  works  were  produced  and  ready  to  be  taken  away  by 
the  defendant  and  paid  for,  it  was  then  not  a  sale.  The  plaintiff 
did  not  own  them,  and  did  not  wish  to  own  them,  for  they 
were  of  no  use  or  value  whatever  to  him,  and  were  only  of  use 
and  value  to  the  defendant.  When  the  job  was  completed  ac- 
cording to  the  contracts,  then  the  defendant  was  under  legal 
obligation  to  take  them  away,  and  pay  the  amount  agreed 
upon." 

Further  illustration  of  this  question  will  not  be  attempted 
here,  as  it  will  be  dealt  with  so  frequently  under  various 
aspects  hereafter:  enough  has  been  given  to  indicate  the  point 
of  differentiation  in  this  place  material. 

§  53.  Sale  to  be  distinguished  froni  compromise  respect- 
ing conflicting  liens. —  Again,  a  sale  is  to  be  distinguished 
from  a  compromise  respecting  conflicting  claims  or  liens,  and 
the  release  thereof  by  one  party  to,  or  for  the  benefit  of,  the 
other.  Thus,  in  one  case  it  appeared  that  separate  judgment 
creditors  had  caused  executions  to  be  levied  upon  the  same 
property,  each  claiming  priority,  and  that  they  had  afterwards 
mutually  agreed  to  release  their  liens,  permit  one  to  make  a 
new  levy,  and  sell  for  the  benefit  of  both.  After  such  sale,  the 
creditor  making  it  refused  to  recognize  that  the  other  had  any 
right  to  share  in  the  proceeds,  and  the  latter  brought  an  action 
to  recover.  The  defense,  among  other  things,  was  that  the  re- 
lease was  a  sale^  and  therefore  void  under  the  statute  of  frauds 
because  it  was  not  evidenced  by  writing,  but  the  court  held  that 
it  was  not  a  sale,  but  "  a  compromise  of  conflicting  claims."  ^ 

A  Mygatt  V.  Tarbell  (1890),  78  W^is.  851,  47  N.  V^.  R.  6ia 
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§  54.  Famishing  of  food  by  restaarant  or  innlceeper  as 
sale* —  Whether  the  supplying  of  articles,  by  restaurant  and 
innkeepers,  to  their  guests  and  patrons,  to  be  consumed  on  the 
premises,  as  food,  constitutes  a  "  sale  "  of  those  articles  within 
the  meaning  of  statutes  forbidding,  for  example,  the  sale  of 
oleomargarine  or  intoxicating  liquors,  is  a  question  which  has 
been  much  discussed  in  recent  cases,  and  perhaps  deserves  at- 
tention in  this  chapter.  While  some  difference  of  opinion  has 
existed,  the  authorities'  are,  in  the  main,  agreed  that,  where  the 

1  In  Commonwealth  v.  Miller  (1890)^  a  part»  as  they  chose,  subject  only  to 
181  Pa.  St  lis,  18  AtL  R.  938,  the  de-  the  restaurateur's  right  to  receive 
fendant  was  owner  and  proprietor  the  price,  which  it  is  admitted  was 
of  a  restaurant  in  Pittsburgh,  and  promptly  paid.  They  might  not  eat 
furnished  meals  to  transient  and  allof  the  article  set  before  them,  but 
regular  patrons  who  paid  for  the,  they  had  an  undoubted  right  to  do 
same  daily  and  upon  the  completion  so;  and  even  assuming  that  the  meal 
of  each  nieaL  On  a  certain  day  two  is  the  portion  of  food  taken,  in  the 
men  called  at  the  restaurant,  asked  sense  stated,  the  transaction  must 
for  a  meal,  and  were  at  once  fur-  be  regarded  as  a  sale  wholly  within 
nished  with  it.  Among  the  articles  the  meaning  and  purport  of  the  stat- 
of  food  was  a  small  dish  of  what  ap-  uta  It  is  certain  that  the  oleomar- 
peared  to  be  butter,  but  which  was  garine  composed  a  part  of  the  meal 
in  fact  oleomaiigarinei  At  the  com-  the  price  of  which  was  paid,  and  was 
pletion  of  the  meal  the  same  was  embraced  in  the  transaction  as  an 
paid  for,  and  the  oleomargarine  taken  integral  part  thereof.  If  an  un- 
away  by  the  two  men.  Suit  was  licensed  keeper  of  a  restaurant  may 
brought  against  the  proprietor  of  the  set  before  his  guests  a  bottle  of  wine^ 
restaurant  for  -the  recovery  of  the  or  other  intoxicating  liquor,  charge 
statutory  penalty  imposed  upon  ing  a  regular  price  for  the  same^  with 
**  every  person  •  •  .  who  shall  other  articles  of  food  furnished,  with 
manufacture,  sell,  or  offer,  or  expose  liberty  to  take  much  or  little  of  the 
for  sale,  or  have  in  his  .  .  .  pos-  liquor  as  the  g^est  may  choose^  or, 
session  with  intent  to  sell "  oleomar-  failing  to  drink  it  with  his  meal,  per* 
garina  The  court  held  the  trans-  mit  him  to  take  it  away  with  him, 
action  to  be  a  sale,  though  from  that  then  the  liquor  laws  of  the  common- 
opinion  the  chief  justice  dissented,  wealth  are  of  no  avail,  and  the  license 
In  their  opinion,  delivered  by  Clark,  to  sell  liquor  is  wholly  unnecessary. 
J.,  the  court  said:  "That  the  food  When  the  liquor  is  thus  furnished 
furnished  to  McRay  and  Spence,  or  and  paid  for,  it  is  in  legal  effect  a 
so  much  of  it  as  they  saw  fit  to  ap-  sale,  for  the  very  act  has  been  done 
propriate,  was  sold  to  them,  cannot  which  it  is  the  policy  of  the  law  to 
be  reasonably  questioned;  when  it  prevent^  and  which  it  characteriases 
was  set  before  them,  it  was  theirs  to  as  a  crime,  viz.,  furnishing  intoxicat- 
all  intents  and  purposes,  to  eat  all,  or  ing  liquors  at  a  price  which  is  paid, 
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proprietor  sets  before  his  guest,  at  the  latter^s  request,  a  num- 
ber of  articles  as  constituting  a  "  meal,"  for  which  the  guest  is 

to  pay,  these  articles  are  then  the  guest's  ^^  to  all  intents  and 

purposes,  to  eat  all  or  part,  as  he  chooses,  subject  only  to  the 

So,  ixi  this  case,  the  oleomargarine  at  an  agreed  price.    Story  on  Sales, 

ivas  furnished  to  the  person  named  ^1;  Creveling  v.  Wood,  95  Pa.  St  152l 

as  food,  and  the  price  was  paid.    Aa  I  find  nothing  in  the  facts,  as  set 

the  learned  judge  of  the  court  below  forth  in  the  case  stated,  to  justify 

T7ell  said,  it  was  not  given  away,  and  the  conclusion  that  there  was  a  sale 

the   fact  that  it  was  not  sold  sep-  of  the  oleomargarine.    Thetwoindi- 

arately,  but  with  other  articles,  for  viduals  referred  to  entered  the  de- 

Ci  ^ross  sum,  would  not  make  it  less  fendant*s    place    of    business,   and 

a  aala    It  therefore  comes  within  ordered  a  meaL  It  was  furnished,  but 

the  letter  of  the  law,  and  it  is  also  oleomargarine  formed  no  part  of  it 

-within  its  spirit    If  the  use  of  such  It  is  true^  there  was  some  of  that 

articles  is  injurious,  it  would  seem  to  article  on  the  table.     They  might 

be  especially  within  the  spirit  of  the  have  partaken  of  it,  but  they  did  not 

act  to  prohibit  public  caterers  from  When  they  left  they  carried  the  oleo- 

selling  them  to  their  guests  as  part  margarine  away  with  them.   This,  in 

of  an  ordinary  meaL    Penal  statutes  my  opinion,  they  had  no  right  to  da 

are  to  be  strictly  construed,  but  both  A  guest  at  a  hotel  may  satisfy  his 

the  letter  and  the  spirit  of  the  act  of  appetite  when  he  goes  tp  the  table. 

1885  c^ver  this  case,  and  we  think  He  may  partake  of  anjrthing  that  is 

the  judgment  was  properly  entered."  placed  before  him;  but  after  filling 

'   Paxson,  C.  J.,  dissenting  from  the  his  stomach,  he  may  not  also  fill  his 

foregoing,  said:  "When  the  legisla-  pockets,  and  carry  away  the  food  he 

ture  used  the  word  *  sale,'  it  is  fair  cannot  eat    This  I  understand  to  be 

to  assume  that  it  was  employed  in  the  rule  as  applicable  to  hotels  and 

the  sense  in  which  it  is  popularly  eating-houses  in  this  country,  and  if 

understood.    If  it  was  the  intention  there  is  anything  in  this  case  to  take 

not  only  to  prohibit  sales  of  oleo-  it  out  of  its  operation  it  does  not  ap- 

margarine,  but  also  its  use  as  an  pear  in  the  case  stated.  The  illustra- 

article  of  food,  or  in  the  preparation  tion  of  the  bottle  of  wine,  referred  to 

of  food,  by  proprietors  of  eating-  in  the  opinion  of  the  court,  does  not 

houses,  restaurants,  and  hotels,  it  appear  to  me  a  happy  on&    Surely, 

was  easy  to  have  said  so  in  express  if  a  proprietor  of  a  hotel  places  a  bot- 

terra&    As  the  act  stands,  there  is  tie  of  wine  before  his  guest,  who  does 

nothing  to  warn  this  defendant  that  not  partake  thereof,  it  cannot  be  said 

he  'violated  it  by  placing  oleomar-  that  it  is  a  sale  of  the  wine,  nor  has 

garine  on  the  table  as  an  article  of  the  guest  the  right  to  carry  it  away. 

food.  He  might  as  well  carry  off  the  table 

'    **  I  am  unable  to  see  how  the  legal  furniture^" 

or  popular  meaningof  the  word 'sale'  In  Commonwealth  v.  Worcester 

wiU  support  this  judgment    A  sale  (1879),  126  Mas&  256,  the  defendant 

is  the  transfer  of  the  title  to  property  sold   meals  in   his   dwelling-house. 
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restaurateur's  right  to  receive  the  price;"  and  that  if,  among 
the  articles  so  furnished,  is  the  forbidden  article,  there  is  a 
"  sale "  of  that  so  far  as  the  restaurateur  is  concerned,  even 
though  it  was  not  specially  ordered,  or  was  not  separately  priced, 
or  was  not  eaten  by  the  guest.  A  fortiori^  within  this  view 
would  there  be  a  sale;  if  the  article  in  question  is  expressly  or- 
dered and  separately  paid  for.^ 

Whether,  under  like  general  circumstances,  there  would  bo 
a  purchase  by  the  guest,  was  not  the  subject  of  investigation  in 
the  cases  cited,  for  in  all  of  them  the  guest  or  patron  was  act- 
ively or  passively  assenting  to  the  act.  It  would  be  clear,  how- 
ever, if  the  question  became  material,  that  the  patron  could 
not  become  a  purchaser  without  his  express  or  implied  assent. 

With  these  meals,  and  as  a  part  which  he  received  it  The  milk  com- 
thereof,  were  served  wine,  lager  beer  plained  of  was  delivered  to  one  Bald- 
and  other  liquors.  No  bar  was  in  the  win,  upon  his  ordering  a  glass  of 
room,  but  upon  the  tables  were  milk  from  the  waiter  in  the  cafe,  to 
placed  bottles  containing  the  liq-  be  drunk  upon  the  premises.  It  was 
uora  When  the  guests  got  through  held  that  the  evidence  tended  to 
they  paid  the  defendant  for  the  show  a  sale  in  the  defendant's  caf6 
meal  The  court  said :  "  The  purchase  of  a  glass  of  milk,  apparently  a  trans- 
of  a  meal  includes  all  the  articles  action  in  itself,  and  clearly  within 
that  go  to  make  up  the  meaL  It  is  the  statute  imposing  a  fine  for  the 
wholly  immaterial  that  no  specific  sale  of  milk  not  of  the  required  stand- 
price  is  attached  to  those  articles  ard  of  qaality. 
separately.  If  the  meal  included  in-  In  Commonwealth  v. Warren  (18MX 
toxicating  liquors,  the  purchase  of  160  Mas&  533,  36  N.  £.  R.  30S,  an  em- 
the  meal  would  be  a  purchase  of  the  ployed  of  a  milk  inspector  caUed  at 
liquors.**  The  defendant  was  there-  the  defendant's  public  house  and  or- 
fore  properly  found  guilty  of  keeping  dered  a  breakfast  in  the  dining-roonou 
a  tenement  used  for  the  illegal  sale  He  asked  for  a  glass  of  milk  with  his 
and  illegal  keeping  of  intoxicating  breakfast,  part  of  which  he  carried 
liquors.  away  and  analyzed.  Thirty-five  cents 
1  In  Commonwealth  y.  Vieth  (1S93X  was  paid  for  the  breakfast,  and  noth- 
155  Mass.  442, 29  N.  R  R  577,  the  com-  ing  for  the  milk  as  distinct  from  the 
plaint  charged  the  defendant  with  breakfast  The  court  held  that  this 
selling  mil kbetow  the  required  stand'  was  as  much  a  sale  of  the  milk  as 
ard  of  quality.  He  was  the  keeper  of  though  a  specific  price  had  been  put 
a  hotel,  who  purchased  his  milk  from  upon  it,  or  it  had  been  bought  and 
a  reg^ular  dealer,  and  furnished  it  to  paid  for  by  itselt 
his  guests  m  the  same  condition  in 
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§  55.  Sapplylog  goods  by  seyeral  common  owners  to  one 
of  them  —  Social  clubs  —  Intoxicating  liquors.— The  ques- 
tion whether  the  supplying  of  intoxicating  liquors  by  social 
clubs  to  their  members  constitutes  a  sale  within  the  meaning 
of  the  statutes  prohibiting  sales  without  a  license,  the  keeping 
open  of  bars  on  Sunday,  and  the  like,  has  also  frequently  arisen 
and  given  much  difficulty  in  its  determination.  The  question 
depends  so  largely  upon  the  character  of  the  club,  the  language 
of  the  statute,  a>nd  circumstances  of  each  case,  that  it  cannot 
be  exhaustively  considered  here.  But  in  general  it  has  been 
held  by  the  English  and  several  American  courts  that  when 
the  club  is  organized  in  good  faith  with  a  limited  membership 
for  other  purposes  than  the  mere  supplying  of  liquors,  and  the 
liquors  are  supplied  to  members  in  accordance  with  the  rules 
of  the  club  and  simply  as  a  part  of  the  general  refreshments 
furnished  by  the  club,  there  is  no  sale  within  the  meaning  of 
the  statutes.  It  has  been  contended  in  these  cases  that  as  the 
liquors  belonged  to  the  club,  and  the  member  in  obtaining 
them,  though  at  a  fixed,  price,  was  but  exercising  his  rights  as 
a  member  of  the  club  in  pursuance  of  the  original  contract  of 
membership,  there  was  no  new  contract  of  sale  between  the 
club  of  which  he  was  thus  a  member  as  seller  and  himself  as 
purchaser.^    Many  other  American  cases,  however,  have  ro- 

1  In  Ck>inmonwealth  ▼.  Smith  (1868X  liquor  was  purchased  with  the  club'ft 

102  Mass.  144,  the   defendant  was  funds  and  dispensed  to  its  members, 

agent  of  a  club,  bought  liquors  with  each  paying  a  stipulated  price  for 

the  club*s  money,  and  furnished  said  the  liquor  consumed,  which  money 

liqu<»r  to  the  club  members.    The  was  used  solely  to  keep  up  the  stock 

plan  was  for  the  members  to  ad-  and  cover  the  expenses  of  serving, 

vanoe  money  to  the  dub  and  receive  and  was  not  taken  with  a  view  to 

in  return  checks  of  the  denomina-  profit,  such  a  transaction  did  not  vio- 

tion  of  five  cents,  which  were  pre-  late  the  liquor  law  providing  that  no 

sented  at  the  club  bar  and  liquor  person  should  seU,  dispose  of,  barter 

given  in  ezchanga    Held,  that  these  or  (if  a  dealer)  give  away  fermented 

facts  would  not,  as  a  matter  of  law,  liquors  on  Sunday, 
show  a  salei  Graff  v.  Evans  (1882),  8  Q.  R  Div. 

In  Seim  v.  State  (1880),  55  Md.  566,  873,  is  a  well  known  case.    A  bona 

89  Am.  R  419,  the  court  held  that  flde   club,  with  limitations  as  to 

where  a  bona  flde  social  club  was  membership,  entrance  fees,  trustees 

formed,  in  connection  with  which  for  the  control  of  its  property,  and 
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padiated  this  distinction,  and  held  that,  as  it  was  optional  with 
the  member  whether  he  would  obtain  the  liqaors  or  not,  and 

other  characteristics  common  to  so  profit  to  itself,  there  was  no  "  deal- 
cial  clubs,  dispensed  liquors  to  its  ing  in  "  or  '*  selling  "  at  retail  Pied- 
members  without  a  license,  and  the  mont  Club  v.  Ck>mmonwealth  (1891), 
court  held  that  this  was  not  a  ''sale  87  Va.  541, 13  a  £.  R.  968,  under  a 
hj  retail "  of  such  liquors  within  the  similar  state  of  faots^  announced  the 
meaning  of  the  licensing  act  same  opinion. 

In  Tennessee  Club  v.  Dwyer  (1883),  In  Columbia   Club   v.  McMaster 

11  Lea  (Tenn.),  452,  47  Am.  R  298,  it  (1891),  85  a  Q  1, 14  a  £.  R.  290,'  the 

was  held  that  a  club  which  main-  court  held  that  **  the  distribution  of 

tiained  a  library,  gave  musical  enter-  liquors  by  a  bona  fide  club  among  its 

tainments,  afforded    meals    to    its  members  is  not  a 'sale' within  the 

members,  and  kept  a  small  stock  of  inhibition    of  a   liquor   law,   even 

liquors  which  were  for  the  use  of  though  the  person  receiving  the  liq* 

members  and  paid  for  as  used,  no  uor  gives  money  for  it" 

profit  being  made,  was  not  liable  In  State  v.  St  Louis  Club  (1894), 

to  pay  a  pri^-ilege  tax  as  a  retail  125  Ma  908,  28  a  W.  R  604,  26  L.  R. 

liquor  dealer.  As  578,  the  authorities  were  elab- 

In  Commonwealth  •  ▼.  Pomphret  orately  considered,  and  the   court 

(1884),  187  Mas&  564, 50  Am.  R  840,  it  held  that,  where  a  bona  fide  social 

was  held  that  the  steward  of  a  club  club,  not  incorporated  for  profit,  sells 

was  not  liable  for  keeping  intoxicat-  liquor  to  a  member,  that  does  not 

ing  liquors  with  intent  to  sell  the  constitute  a  sale  within  the  inhibi- 

same,  where  the  club  was  limited  in  tion  of  the  liquor  law. 

its  membership,  hired  the  steward.  In  People  v.  Adelphi  Club  (1896), 

who  was  a  member,  to  deliver  liquors  149  N.  Y.  5,  48  N.  £.  R  410,  52  Am. 

to  the  other  members  upon  presenta-  St  R  700,  31  L.  R  A  510,  a  bona  fide 

tion  of  checks  representing  a  certain  club,  with   a  limited  membership, 

sum,  and  the  money  received  was  which    maintained   a   library  and 

used  by  the  steward  in  buying  liq-  reading  rooms,  and  supplied  its  mem- 

uors  in  the  name  of  and  for  the  ben-  hers  with  liquors  with  no  purpose  of 

efit  of  the  club.  making  a  profit  therefrom,  was  held 

In  Commonwealth  v.  Ewig  (1887),  not  to  be  within  the  contemplation 

145  Mass.   119,  13  N.  R  R  365,  it  of  the  statute  requiring  licenses  for 

was    held    that,  under  a  state   of  the  selling  of  intoxicating  liquors, 

facts  showing  a  dispensing  of  liquors  The  court  said :  "  We  think  the  trans- 

to  members  of  a  boTia  fide  social  action    did  not  amount  to   a   sale 

club,  there  was  no  "sale"  of  intoxi-  \vithin  the  meaning  of  the  statutei  It 

eating  liquors.    So  in  Barden  v.  Hon-  was  but  a  distribution  among  the 

tana  Club  (1891),  10  Mont  830, 25  Paa  members  of  the  club  of  the  property 

R  1042,  24  Am.  St  R  27, 11  L.  R  A.  that  belonged  to  them.     The  fact 

593,  the  court  held  that  under  a  state  that  a  payment  was  made  does  not 

of  facts  showing  a  bona  fide  literary  change  the  character  of  the  act** 

and  social  club,  which  furnished  its  See  People  v.  Andrews,  115  N.  Y.  427 

members  with  liquors  with  no  intent  (infra\ 

to  evade  the  liquor  laws  and  without  And  in  Klein  v.  Livingstone  Club, 
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as  he  obtained  them  from  the  owner,  the  club,  and  paid  there- 
for a  price  agreed  upon,  all  of  the  elements  of  sale  were  present.* 
But,  on  the  other  hand,  all  of  the  cases  are  practically  agreed 
that  where  the  "  club  "  is  but  a  mere  subterfuge  —  a  device  for 

(1896),  177  Fa.  St  224^  85  AtL  R  608,  that  the  same  shall  be  sold  or  given 

55  Am.  St  R.  717,  under  a  similar  away  by  another  person,"  shall  be 

state  of  tacts,  the  court  announced  liable,  the  furnishing  of  liquors  on 

the  same  opinion.  Sunday  by  an  incorporated  club  to 

1  In  Marmont  v.  State  (1874),  48  its  members  was  an  act  in  violation 

Ind.  21,  there  was  a  club  formed  for  of  law. 

social  and  relief  purposes,  which  met  In  State  v,  Lockyear  (1886),  95  N.  C. 
each  Sunday.    On  Saturday  of  each  633,  59  Am.  R.  287,  the  court  held 
-week  the  treasurer,  by  order  of  the  that  the  dispensing  of  liquors  for  the 
club,  bought  a  keg  of  beer,  which  convenience  of  members  by  an  ordi- 
ivas  carried  to  the  place  of  meeting,  nary  social  club  was  "in  the  strict 
and  on  Sunday  the  beer  was  ^runk  legal  sense"  a  salei    In  State  v. 
by  the  members,  each  one,  upon  re-  Horacek  (1889),  41  Kan.  87,  21  Pac. 
ceiving  a  glass  of  it,  paying  five  R  204^  8  L,  R.  A.  687,  it  was  held 
cents  to  the  treasurer,  which  money  that  when  an  incorporated  associa- 
vras  put  in  the  club's  treasury.  Held  tion  purchased  beer  and  brought  it 
to  be  a  violation  of  the  law  prohib-  into  Kansas,  and  furnished  it  to  its 
iting  sales  of  intoxicating  liquors  on  members  in  exchange  for  chips  pur- 
Sunday,  chased  from  the  association,  there 
In  Martin  v.  State  (1877),  59  Ala.  was  a  violation  of  the  law  against 
84,  the  agent  of  an  incorporated  club  selling  intoxicating  liquors.    And  in 
sold  liquors  to  the  members,  no  li-  People  v.  Soule  (1889),  74  Mich.  250, 
cense  having  been  taken  out    It  was  41  N.  W.  R.  908,  2  L.  R  A.  494,  the 
held  that  the  ownership  of  the  liq-  court  held  that  a  club  properly  or- 
uorStfChanged  so  as  to  constitute  a  ganized  for  social  purposes  could  not 
sale,  passing  from  the  corporation  distribute  liquors  among  its  mem- 
aggregate  to  the  individual  mem-  hers,  receiving  pay  therefor  as  dis- 
bers,  for  a  valuable  consideration.  tributed,  which  went  into  the  club 
In  Chesapeake  Club  v.  State  (1885),  treasury  to  replenish  stock  and  pay 
63  Md.  446,  the  court  was  construing  expenses,  without  being  liable  to  pay 
not  the  general  Sunday  liquor  law,  a  retail  tax  for  selling  such  liquors, 
which  was  passed  upon  in  Seim  v.  So  in  Newark  v.  Essex  Club  (1890), 
State   {8upra)y  but  the  local-option  68  N.  J.  L.  99,  20  AtL  R  769,  the  fur- 
act,  and  It  held  that  under  this  act,  nishing   liquors   to  club  members, 
providing  '*that  no  person  or  per-  where  the  club  made  no  profit  and 
sons,  company,  corporation  or  asso-  there  was  no  purpose  to  evade  the 
elation  shall  deposit  or  have  in  his,  law,  was  held  to  constitute  a  sale  of 
her,  their  or  its  possession    •    •    .  liquor  by  the  club.    State  v.  Easton 
any  intoxicating  liquors  .  .  .  with  Club  (1890),  73  Md.  97,  20  Atl  R  783, 
intent  to  sell  or  give  away  the  same  10  L.  R  A.  64,  was  a  case  similar 
in  violation  of  law,  or  with  intent  to  Chesapeake  Club  v.  State,  and  Ihe 
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avoiding  the  operation  of  the  statute  —  it  furnishes  no  protec- 
tion, and  that  its  supplying  of  liquors  to  its  so-called  members 
constitutes  a  sale  within  the  prohibition  of  the  acts.^ 

court  came  to  the  same  decision,  con-  Crim.  R  44,  41  S.  W.  R.  612,  the  case 

struing  the  same  local-option  act  concerned  a  bona  fide  club,  and  the 

In  Kentucky  Club  v.  Loaisville  court  said:    "The  question  here  is 

(1891),  92  Ky.  809.  17  a  W.  R  743,  whether  the  sale  of  intoxicants  by 

the  court  held  that  a  city  ordinance  the  manag;ing  steward  or  barkeeper 

laying  a  tax  on  every  club  house  of  the  club  to  one  of  the  members  of 

where  intoxicating  liquors  were  sold  said  club  is  a  salei    We  are  of  opin- 

by  retail  applied  to  a  club  which,  ion  that  it  i&" 

under  the   ordinary  arrangements,  In  Mohrman  ▼.  State  (1896).  105 

dispensed  liquors   to   its   members  Ga.  709,  82  a  R  R  148,  43  L.  R.  A« 

only.  898,  the  indictment  was  against  the 

In  Nogales  Club  v.  State  (1891),  69  manager  of  a  social  club  for  **  keep- 
Hiss.  218,  10  a  R  574,  it  was  held  ing  open  a  tippling-house  on  the  Sab- 
that  where  a  social  club  had  a  back  bath  day."  The  determination  of  the 
room  partly  disconnected  from  the  question  whether  there  had  been  a 
other  rooms,  in  which  it  disposed  of  sale  of  liquor  was  not  necessary  under 
liquors,  at  prices  regulated  by  the  the  indictment^  but  the  court  die- 
club,  to  members  and  visitors,  em-  cussed  the  point  and  approved  those 
ploying  a  steward  for  the  purpose  at  authorities  which  hold  that  for  a 
a  fixed  salary,  it  was  within  a  stat-  club  to  distribute  liquors  among  its 
ute  prohibiting  sales  of  intoxicating  members  is  a  sala 
liquors  to  minors.  ^  In  State  y.  Mercer  (1871),  82  Iowa, 

In  State  v.  Neis  (1891),  108  N.  a  405,  a  socalled  "social  dub**  was 
787,  18  a  K  R  225,  12  L.  R  A.  412,  formed  whose  sole  object  appeared 
a  number  of  persons,  members  of  to  be  to  supply  its  members  with 
a  club,  were  owners  in  common  of  liquors  in  contravention  of  the  law. 
a  jug  of  liquor,  which  they  put  in  The  members  were  given  tickets  in 
the  hands  of  a  steward,  and  each  exchange  for  mpney  paid,  and  these 
time  one  of  them  took  a  drink  from  tickets  were  taken  in  payment  for 
the  jug  he  gave  the  steward  ten  liquors.  It  was  held  that  the  sale  of 
cents,  the  money  to  be  used  in  re-  the  tickets  was  in  fact  the  sale  of  the 
plenishing  the  jug.  Hdd,  that  this  liquors,  and  the  defendant  was  guilty 
constituted  a  sala  So  in  State  v.  of  a  violation  of  the  law. 
Boston  aub  (189S)»  45  La.  Ann.  585,  In  Rickart  v.  People  (1875),  79  III 
12  a  R  895,  the  court  held  that  when  85,  an  association  was  formed  for  the 
a  social  club  distributed  liquor  to  its  avowed  purpose  of  promoting  tern- 
members  the  transaction  was  a  sale,  perance  and  friendship.  One  of  the 
saying  that,  "  whether  incorporated  members,  who  was  made  treasurer, 
or  not,  in  both  cases  the  property  ran  a  dram-shop,  and  the  other  mem- 
passes  to  the  individual  member  and  bers,  upon  payment  of  a  dollar  each, 
the  money  paid  becomes  the  prop-  received  tickets  representing  the 
erty  of  the  club.''  amount  paid,  which  were  presented 

In  Emavek  v.  State  (1897),  88  Tex.  at  the  dram-shop  and  honored  in  pay- 
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§  56.  Transfer  of  title  by  operation  of  law. —  Finally,  to 
be  distingnisbed  from  the  transfers  to  be  considered  in  the 
present  treatise  are  those  which  resalt  from  operation  of  law. 
For  example,  "  a  recovery  for  the  conversion  or  for  the  taking 
of  a  specific  chattel,  and  satisfaction  of  the  judgment,  changes 
the  property  in  a  chattel  by  operation  of  law,  on  the  principle 
that  solutio  preiii  einptionia  looo  hahetur;  where  the  transfer, 
by  sach  means,  is  considered  as  a  complete  and  absolute  change 
of  title."  1 

Such  cases,  clearly,  do  not  depend  upon  the  mutual  negotia- 
tion and  agreement  of  the  parties,  and  are  foreign  to  the  pres- 
ent subject. 

ment  for  liquors  or  cigars.   The  treaj9>  evade  the  laws  under  the  guise  of  a 

urer  received  aU  the  money  and  ren-  club,  any  one  being  admitted  to  mem- 

dered  no  account    Hddy  that  such  bership  on  payment  of  a  nominal  fee, 

dispensing  of  liquors  without  a  license  which  was  returned  to  him  upon 

was  a  violation  of  the  law  against  the  withdrawal     It   was   this   feature 

sale  of  intoxicating  liquors.  which  controlled  the  decision,  and 

People  V.  Andrews  (1S89),  115  N.  Y.  its  application  is  confined  to  such 

437,  22  N.  E.  R.  858,  6  L.  R  A.  128,  cases  of  fraud, 
has*  been  a  much  misunderstood  case.       ^  Thayer  v.  Manley  (1878),  73  N.  Y. 

It  was  long  thought  that  it  h^ld  the  805, 809.  See  also  Cooper  v.  Shepherd 

distributing  of  liquors  by  bona  fide  (1846),  8  Ck>m.  R  266, 54  Eng.  Com.  L. 

social  clubs  to  their  members  to  be  265;  Lovejoy  v.  Murray  (1865),  8  Wall 

sales  within   the  meaning   of  the  (XJ.  &)  1;  Fox  v.  Prickett  (1869)^34 

liquor  laws,  and  several  cases  were  N.  J.  L.  18;  Miller  v.  Hyde  (1894),  161 

decided  by  the  general  terms  in  har-  Mass.  472,  37  N.  R  R  760,  42  Am.  St. 

mony  with  that  view.   But  in  People  R  424,  and  note  at  p.  488,  where  the 

V.  Adelphi  Club,  tupra,  the  court  of  mooted  question,  whether  it  is  the 

appeals  declared  that  such  was  not  judgment  or  its  satisfaction  which 

the  meaning  of  this  casa    The  facts  transfers  the  title;,  is  discussed* 
showed    a  fraudulent  attempt  to 
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OF  THE  CAPACITY  OF  PAETIES— WHO  MAY  BUY  AND  SELI* 


§  67.  Purpose  of  this  chapter, 

L  Of  Capacity  m  Generai* 

58.  General  rule  as  to  competency. 

59.  Presumption  of  competency. 

60.  Causes  and  classification  of  in- 

competency. 

1.  Natural  Incompetency. 

61.  What  here  included. 

cu  Persons  of  Unsound  Mind. 

62.  Scope  of  present  treatment. 

63.  Insane  persons  as  parties  to 

contracts  generally. 
64  Degree  of  incapacity  which 
avoida 

65.  Weakness  of  mind  and  impo- 

sition combined. 

66.  Mere  inadequacy  of  price. 

C7.  Partial  insanity  —  Monoma- 
nia— Sane  interval. 

68L Presumption  as  to  sane 

intervals. 

69.  Effect  of  judicial  determina- 

tion of  insanity. 

70.  Only  prima  facie  evi- 
dence as  to  period  covered. 

71.  Petitioner  for  proceeding 

not  estopped  by  it 

72.  Whether  contracts  of  insane 

person  void  or  voidable. 

73.  Avoiding  contract—Executed 

and  executory. 

74,75.  Protection  of  inno- 
cent party. 

76.  Insane  person  must  have 

received  benefit. 


§  77.  —  Return  of  consideration 

necessary. 
78, 79. Right  to  recover  from 

bona  fide  purchaser. 
80.  Who  may  disaffirm. 

81, Creditor  may  not. 

82. Sane  party  may  not 

88.  Affirmance  of  contract 

84  Contract  of  insane  person  for 
necessaries,  binding; 

8&  —  Liability  limited  to  value 
received. 

h.  Incompetency  of  Dronkarda 

86.  Contracts  of  drunken  persons. 

87. Voidable,  not  void. 

8a  Bona  fide  holders. 

89.  Habitual  drunkard& 

90.  Partial  intoxication  coupled 

with  fraud. 
9L  Drunkards   under   guardian- 
shipw 

c.  Incompetency  of  Spendthrift& 

92.  Contracta  of  spendthrifts,  eta 

2l  Legal  IncompetcTicy. 

93.  In  general 

a.  Incapacity  of  Infanta 

94.  In  general 

95.  Infant's    contracts  voidable^ 

not  void. 


9a 
97. 

9a 

99. 

loa 


What  meant  by  voidable. 
Who  may  avoid. 
When  avoided. 
When  ratified. 
How  much  to  be  ratified. 


76 


CH.  111-3 


OAPAOITY  OF  PARTIES. 


Slot 

loa 


Effect  of  ratification. 
Knowledge  of  non-liabil- 


ity. 


Consideration  for  ratifi- 
cation. 

104^  105.  Ratification,  how  ef- 
fected. 

10&  Sale  or  exchange  by  infant 
voidable. 

107.  When  avoided. 

108.  How  avoided. 

IOOl  Return  of  consideration. 

lia  Bona  fide  purchasers. 

111.  Chattel  mortgage  voidable^ 

112l When  avoided. 

lia Returning  consideration. 

114  How  avoided. 

115.  Purchases  voidable,  if  not  neo- 


116w 
117. 

iia 

119. 


12a 


121. 


—  When  avoided. 

—  How  avoided. 

—  Return  of  consideration. 

—  Ineffectual  defenses — Re* 
coupment— Injury  to  goods. 

—  Effect  of  disaffirmance  — 
Revests  seller's  titla 

—  Ratification  of  purchases. 
122b  Liability  of  infant  for  neces- 

sariea 

128,124  For  what    amount 

bound. 

—  Interest 

—  Gkx)ds  must  have'  been 
furnished  on  infant's  ao- 
oount 

—  Infant  not  liable  if  al- 
ready supplied. 

—  Seller  supplies  goods  at 
his  peril 

—  Infant 
ents,  eta 
supplied. 

180l  What  constitute  necessaries. 
181. How  determined  —  Bur- 
den of  proof. 
18^ niustiationSi 


h.  Incapacity  of  Married  Women. 

§  188.  What  here  considered. 

184  Common-law  disability. 

185.  Equitable  doctrines  as  to  sep- 
arate estate. 

18a  Statutes  removing  disability. 

187, To  what  extent 

13a What  contracts  she  may 

make. 

189. Statutory   liability   for 

family  necessariea 

UL  Capacity  of  Corporation& 

140l  In  general 

14L  Corporations  as  sellers. 

142i  Corporations  as  buyers. 

d  Capacity  of  Partnershipa 

143i  In  general 

144  Partnerships  as  sellers. 

145.  Partnerships  as  buyers. 


12& 
126L 


127. 


12a 


12a 


n.  Sales  by  Peesons  Having  Only 
A  Defeasible  Title. 

146i  Such  a  person  in  possession 

may  pass  good  title  to  bona 

fide  purchaser. 
147. One  holding  subject  to 

secret  lien. 

14& Fraudulent  vendee. 

149, One  who  obtained  goods 

by  trick. 
150. Fraudulent   grantee  of 

debtor. 

161. Fraudulent  debtor. 

152L Conditional  vendee^ 

158, Purchaser  for  cash  who 

has  not  paid. 

b  Uving  with  pat^  ^^^  Sales  by  Persons  Having  Only 
.,  presumed  to  be  |  ^  Ostensible  Title. 

154  15&  In   general,  one    cannot 
convey  better  title  than  he 
has. 
166b  Possession  alone  insufficient 
evidence  of  title. 
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§  157.  Possession   coupled  with  in- 
dicia of  ownership^ 

158, 159.  What  requisite. 

160-164  Illustrationa 

165.  Limitations. 

166.  Appearance  of  title  from  pos- 

session of  bill  of  lading  or 
warehouse  receipt. 

167.  Ostensible  title  of  vendor  in 

possession. 
168^  16a  Ostensible  title  under 
Factors  Acts. 

170.  Ostensible  title  by  conduct. 

IV.  Sales  and  Purohasbb  bt  Per- 
sons Acrma  fob  Others. 

171.  In  general 

172.  Nature  of  authority. 

2,  Authority  to  Sell  Penonal  Prop- 
erty. 

178L  How  considered. 

a.  Authority  to  Sell  Conferred  by 

Law. 

174  Chief  illustrations. 

6.  Authority  Conferred  by  Act  of 

Party. 

175b  Express  authority  to  selL 
176.  Implied  authority  to  sell 

177. None  implied  from  mere 

possession. 
17&  None  implied  from  mere  re- 
lationship—  Husband  and 
*.  wife  —  Parent  and  child. 

179.  None  implied  from  authority 

to  do  other  kinds  of  act& 

S.  Authority  to  Buy  Personal  Prop- 

erty» 

180.  How  considered. 


a.  Authority  to  Buy  Conferred  by 

Law. 

§  181.  Chief  instancea 

182L  Authority  of  wife  to  buy  nec- 
essaries on  husband's  credit 

183. Where  parties  are  living 

together. 

184 Where  parties  are  living 

apart 

185. What  constitute  neces- 

sariea 

186.  Authority  of  infant  child  to 

buy  necessaries  on  parent's 
credit. 

Ik  Authority  to  Buy  Conferred  by 
Act  of  Party. 

187.  Express  authority  to  buy. 

188.  Implied  authority  to  buy. 
189. Not  implied  from  mere 

relationship  of  partie& 

V.  Sales  by  Persons  AcnNQ  in  an 
Official  Capacitt. 

190.  In  general 

191.  Authority  must   be   strictly 

construed. 

192.  Officer  must  keep  within  the 

term  and  territory  of  his 
office. 

198b  Officer  cannot  deal  with  him 
self. 

194  Purchasers  at  execution,  tax, 
and  similar  sales. 

19&  Purchases  at  executors',  ad- 
ministrators' and  guardians' 
sales. 

196.  Trustees'  sales. 


§57.  Purpose  of  this  chapter. — Having  now  considered 
the  qaestions  arising  out  of  the  definition  and  differentiation 
of  the  contract  of  sale,  attention  will  next  be  given  to  the  ques- 
tion of  who  may  sell  or  buy.    This  primarily  leads  to  the  dis- 
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cussioa  of  the  capacity  of  parties,  in  general,  to  enter  into  the 
contract  of  sale ;  but,  for  convenience  sake,  a  wider  range  will 
be  given  to  the  present  chapter  so  as  to  include  certain  allied 
matters  which  fall,  perhaps,  as  logically  under  this  head  as 
under  any  other,  and  there  will  be  considered  here  the  ques- 
tions — 

L  Of  sales  and  purchases  by  parties  acting  in  their  own 
right ;  and  herein  of  capacity  in  generaL 
H.  Of  sales  by  persons  having  only  a  defeasible  title. 

III.  Of  sales  by  persons  having  only  an  ostensible  title. 

IV.  Of  sales  and  purchases  by  persons  acting  only  in  a  repre- 

sentative capacity,  or  sales  and  purchases  by  agents. 
V.  Of  sales  by  persons  acting  in  an  official  capacity. 


Of  Capacity  of  Parties  in  Genebal. 

§  58.  General  rule  as  to  competency. —  Sale  being  a  trans- 
fer of  title  in  pursuance  of  a  contract,  it  follows  that,  as  a  rule, 
the  same  capacity  is  requisite  for  the  making  of  a  contract  of 
saJe  as  for  the  making  of  any  other  contract;  or,  stated  af- 
firmatively, that  any  person  who  is  capable  of  making  con- 
tracts generally  is  competent  to  enter  into  the  contract  of  sale. 

§  69.  Presumption  of  competency. —  The  law  does  not  pre- 
sume that  the  parties  to  a  contract  were  incompetent.  On  the 
contrary,  the  presumption  is  that  they  were  competent,  and 
the  burden  of  proving  incompetency  rests  upon  him  who  al- 
leges it.    At  the  same  time  —    . 

§  60.  Causes  and  classification  of  incompetency. —  There 
are  many  persons  who  are,  either  generally  or  in  special  cases, 
incompetent  to  contract,  and  this  incompetency  requires  con- 
sideration. Incompetency  may  arise  either  from  infirmity  of 
the  mind  or  it  may  be  created  by  law.  The  former  kind  is 
often  termed  ncUural  incompetency,  while  the  latter  is  desig- 
nated legal  incompetency.    Of  the  first  kind  are  the  defects 
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of  idiots,  insane  persons  and  drunken  persons;  and  of  the  lat- 
ter kind  is  the  incompetency  of  aliens,  infants  and  married 
women. 

1.  Natural  Incompetency. 

§  61.  What  here  Included. —  As  suggested  in  the  preceding 
section,  there  will  be  included  under  this  head  the  question  of 
the  incompetency  of  the  insane  person,  the  drunkard,  and  the 
spendthrift;  and  these  subjects  will  be  considered  in  the  order 
named. 

a.  Incompetency  by  Reason  of  Mental  Unsoundness  pr  Weak- 
ness. 

§63.  Scope  of  present  treatment. —  It  is  not  the  purpose 
here  to  enter  minutely  into  the  consideration  of  the  question  of 
the  capacity  of  insane  persons  to  make  contracts  generally,  as 
that  subject  belongs  more  appropriately  to  works  upon  the  law 
of  contracts ;  but  a  brief  reference  to  some  of  the  leading  prin- 
ciples and  to  certain  of  the  more  important  cases  may  be  of 
service.  In  what  will  be  said,  no  attempt  will  be  made  to  dis- 
tinguish between  the  various  forms  of  mental  disease  which 
are  sometimes  classified  as  idiocy,  delirium,  lunacy,  mania,  and 
the  like. 

§  63.  Insane  persons  as  parties  to  contracts  generally. — 

Mental  incapacity  may  arise  from  a  great  variety  of  causes  and 
present  almost  numberless  degrees  of  completeness.  It  may 
be  the  result  of  inheritance,  illness,  accident  or  intemperance, 
and  may  be  general  in  its  nature,  though  limited  in  its  degree, 
or  it  may  be  complete  as  to  some  subjects  or  on  some  occasions, 
while  not  existing  at  other  times  or  in  reference  to  other  mat- 
ters.   Hence — 

§  64.  Degree  of  incapacity  which  avoids  contracts. — It  is 

not  every  degree  of  mental  weakness  which  incapacitates  one 

for  entering  into  contracts,  but  it  must  be  of  such  a  degree  that 

the  person  is  unable  to  intelligently  comprehend  the  act  to 

80 


CH.  III.]  CAPACITY  OF  PASTIES.  [§  65. 

which  the  contract  relates,  or  to  intelligently  will  to  do  such 
act.* 

In  the  absence  of  fraud  or  imposition,  therefore,  mere  weak- 
ness of  intellect,*  old  age,*  "  vacillation,  shiftlessness,  improvi- 
dence, occasional  despondency  or  religious  hobby,"  *  physical 
weakness,  or  want  of  judgment  and  discretion,*  is  not  enough, 
but  the  disability  must  be  so  great  that  the  person  is  "  wholly, 
absolutely  and  completely  unable  to  understand  or  comprehend 
the  nature  of  the  transaction."  • 

§  66.  Weakness  of  mind  and  Imposition  eombinlng. — But 

though  the  weakness  of  mind  or  partial  defect  b§  not  sufficient 
to  incapacitate,  yet  if  there  be  evidence  of  co-existing  fraud, 
undue  advantage  or  imposition  operating  upon  such  weakened 
OP  defective  intellect,  the  two  combining  may  be  enough  to  in- 
validate the  dealing^ 

The  rules  upon  this  subject  have  been  well  stated  in  one 
case*  as  follows:  "Mere  weakness  of  intellect,  if  the  party  is 
compos  menHsy  does  not  deprive  him  of  the  capacity  to  con- 
tract; but  imbecility  of  understanding  constitutes  a  material 
ingredient  in  examining  whether  a  bond  or  other  contract  has 
been  obtained  by  fraud  or  imposition  or  undue  influence ;  for 
although  a  contract  made  by  .a  man  of  fair  understanding  may 

1  Hovey  t.  Chase,  62  Ma  804,  S8  Am.  mania.    Connor  t.  Stanley,  72  CaL 

Dea  6U;  Jackson  t.  King,  4  Cow.  556, 1  Aul  St  R.  S4 

(N.  Y.)  218, 15  Am.  Dea  854;  Sands  t.  «  Hovey  t.   Chase,  52  Ma  8H  83 

Potter,  165  111.  897,  46  N.  E.  R.  28a  Aul  Dec.  514.                                     ' 

« Jackson  v.  King.  4  Cow.  (N.  Y.)  •  Aldrich  v.  BaUey,  182  N.  Y.  85, 

207, 15  Am.  Dea  854;  Smith  t.  Be-  80  N.  E.  R.  264. 

atty,  2  Ired.  (N.  G,)  £q.  456,  40  Am.  ^Garrow  t.  Brown,  Winston's  Eq. 

Dea  485;  Juzan  t.  Toulmin,  9  Ala.  (N.  C.)  46,  86  Am.  Dea  450;  Jozan  v. 

662^  44  Am.  Dea  448;  EUis  t.  Math-  Toulmin,  9  Ala.  662, 44  Aul  Dea  448; 

ews,  19  Tex.  890,  70  Am.  Dea  858;  Jackson  t.  King,  4  Cow.  (N.  Y.)  207, 

Harrison  t.  Otley,  101  Iowa,  652,  70  15  Am.  Dea  854;  Ellis  v.  Mathews, 

N.  W.  R.  724;  Aldrich  v.  Bailey,  182  19  Tex.  890,  70  Am.  Dea  8^;  Seeley 

N.  Y.  85,  80  N.  E.  R  264.  v.  Price,  14  Mich.  541;   Darnell  t. 

'Smith  V.  Beatty,  supra:  Aldrich  Rowland,  80  Ind.  842;  Henry  v.  Rite- 

V.  Bailey,  supra,  nour,  81  Ind.  186;  Yount  t.  Yount» 

«We6t  V.Russell,  48  Mich.  74    Be-  144  Ind.  188,  48  N.  R  R.  136. 

lief  in  spiritualism  does  not  of  itself  >  Juzan  ▼•  Toulmin,  supra, 
show  insanity  unless  it  aiaounts  to  a 
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not  be  set  aside,  merely  because  it  was  a  rash,  improvident  or 
hard  bargain,  yet  if  made  with  a  person  of  imbecile  mind,  the 
inference  naturally  arises  that  it  was  obtained  by  circumven- 
tion or  undue  influence.*  In  Blackford  t?.  Christicm^  Lord 
Wynf ord  said  a  bargain  into  which  a  weak  mind  is  drawn, 
under  the  influence  of  deceit  and  falsehood,  ought  not  to  be 
held  valid.  And  a  degree  of  weakness  of  intellect  far  below 
that  which  would  justify  a  jury,  under  a  commission  of  lunacy, 
in  finding  him  incapable  of  controlling  his  person  and  property, 
coupled  with  other  circumstances  to  show  that  the  weakness, 
such  as  it  was,  had  been  taken  advantage  of,  will  be  suflBoient 
to  set  aside  any  important  deed." 

« 

§  66.  Mere  inadequacy  of  price  or  other  inequality  in  the 
bargain  is  not,  it  is  said  in  the  same  case,  *^  to  be  understood  as 
constituting  per  se  a  ground  to  avoid  a  bargain  in  equity. 
Courts  of  equity,  as  well  as  courts  of  law,  act  upon  the  ground 
that  every  person  who  is  not,  from  his  peculiar  condition  or 
circumstances,  under  disability,  is  entitled  to  dispose  of  his 
property  in  such  manner  and  upon  such  terms  as  he  chooses ; 
and  whether  his  bargains  are  wise  and  discreet  or  otherwise, 
profitable  or  unprofitable,  are  considerations  not  for  courts  of 
justice  but  for  the  party  himself  to  deliberate  upon.  Where, 
however,  the  inadequacy  is  such  as  to  demonstrate  some  gross 
imposition  or  undue  influence,  or,  to  use  an  expressive  phrase, 
'shock  the  conscience,  and  amount  in  itself  to  conclusive  and 
decisive  evidence  of  fraud,  equity  ought  to  interfere.  And 
gross  inadequacy  of  price,  when  connected  with  suspicious  cir- 
cumstances or  peculiar  relations  between  the  parties,  affords  a 
vehement  presumption  of  fraud. 

§  67.  Partial  insanity  —  Monomania  — Sane  intervals. — 

It  is  not  enough  that  the  person  may  be  partially  insane,  or 
insane  only  as  to  certain  subjects,  or  that  he  may  occasionally 
be  insane,  unless  it  appears  also  that  the  contract  was  in  refer- 
ence to  those  subjects  to  which  his  insanity  applied|  or  was 

1  Citing  1  Stoiy's  £q.  Jur.  238-242.       >  1  Knappb  77. 
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made  during  his  insane  intervals.  If  made  as  to  subjects  in 
reference  to  which  his  incapacity  did  not  exist,^  or,  in  the  other 
case,  if  made  during  his  sane  intervals,^  the  contract  will  be 
valid. 

§  68. Presnmptlon  as  to  sane  Interrals. — Where  gen- 
eral or  habitual  insanity  is  shown  to  have  existed  during  a 
given  period,  the  presumption  will  be  that  it  was  continuous 
during  that  period,  and  the  person  who  alleges  that  a  sane  in* 
terval  existed  at  the  time  the  particular  contract  was  made 
mast  assume  the  burden  of  proving  it.* 

§69.  Effect  of  judicial  determination  of  insanity.— ^<  All 

contracts  of  a  lunatic,  habitual  drunkard  or  person  of  unsound 
mind,"  it  is  said  in  a  late  case,'  ^^  made  after  an  inquisition  and 
<5onfirmation  thereof,  are  absolutely  void,  until,  by  permission 
of  the  court,  he  is  allowed  to  assume  control  of  his  property.* 
In  such  cases  the  lunacy  record,  as  long  as  it  remains  in  force, 
is  conclusive  evidence  of  incapacity.  Contracts,  however,  made 
by  this  class  of  persons  before  office  found,  but  within  the  pe- 
riod overreached  by  the  finding  of  the  jury,  are  not  utterly 
void,  although  they  are  presumed  to  be  so  until  capacity  to 
contract  is  shown  by  satisfactory  evidence.'  Under  such  cir- 
cumstances the  proceedings  in  lunacy  are  presumptive,  but  not 

conclusive,  evidence  of  a  want  of  capacity.    The  presumption, 

» 

iGalpin  v.  Wilson,  40  Iowa,  90;  Paige  (N.  Y.),  422,  22  Am.  Dec.  655; 

fiearle  v.  Galbraith,  78  IlL  269.  Wadsworth  v.  Sharpsteen,  8  N.  Y. 

«Lee  V.  Lee,  4  McCord  (a  C),  183,  388,  59  Am.  Dec.  499;  2  N.  Y.  R  a, 

17  Am.  Dec.  722;  In  re  Gangwere,  14  p.  1094,  sec  10.    To  the  same  effect: 

Pa.  St  417,  58  Am.  Deo.  554;  Staples  Pearl  v.  McDowell,  3  J.  J.  Marslu 

V.  Wellington,  58  Me.  458;  Lewis  v.  (Ky.)  658,  20  Am.  Dea  199;  Leonard 

Baird,  3  McLean  (U.  S.  C.  C),  56;  v.  Leonard,   14   Pick.    (Mass.)   283; 

Boyce  v.  Smith,  9  Gratt  (Va.)  704.  60  Nichol  v.  Thomas,  53  Ind.  42;  Freed 

Am.  Dea  813.  v.  Brown,  66  Ind.  310;  Griswold  v. 

>  Rogers  V.  Walker,  6  Pa.  St  371,  Butler,  3  Conn.  227;  Elston  v.  Jasper, 

47  Am.  Dec.  470;  Case  of  Cochran's  45  Tex.  409;  Mohr  v.  Tulip,  40  Wis. 

WilU  1  T.  B.  Mon.  (Ky.)  264, 15  Am.  66;  Imhoff  v.  Whitmer,  7  Casey  (Pa.). 

Dec.  116.  and  note  citing  many  cases.  243. 

*  Hughes  V.  Jones,  116  N.  Y.  67, 15       «  Citing  2  R.  a,  supra;  Van  Deusen 
AnL  St  R.  386,  22  N.  E.  R.  446.  v.  Sweet,  51  N.  Y.  378;   Banker  v. 

•  Citing  L'Amoureauz  T.Crosby,  2  Banker,  63  N.  Y.  409L 
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whether  conclusive  or  only  prima  faciej  extends  to  all  the 
world,  and  includes  all  persons,  whether  they  have  notice  of  the 
inquisition  or  not."  ^  The  pule  here  laid  down  is  approved  by 
the  majority  of  the  courts,  though  the  decisions  differ  in  some 
respects  owing  to  peculiarities  of  the  local  statutes  and  the 
composition  and  functions  of  the  tribunal.' 

§  70. Inqnlsitlon  only  prima  facie  evidence  as  to  pe- 
riod overreached  by  it. —  As  stated,  however,  the  inquisition, 
while  conclusive  as  to  contracts  subsequently  made,  is  only 
prima  fade  evideace  of  incapacity  during  the  period  before 
the  commencement  of  the  proceeding  and  overreached  by  it, 
and  it  may  be  rebutted  by  evidence  of  actual  capacity  at  the 
particular  time  at  which  the  act  in  controversy  was  done.* 
So,  on  the  other  hand,  a  finding  of  insanity  at  a  prior  period 
is  not  conclusive,  and  may  be  rebutted/ 

§  71. Petitioner  for  proceeding  not  estopped  by  it. — 

The  petitioner  for  the  inquisition  proceeding  is  not  so  far  a 
party  to  the  proceeding  as  to  be  estopped  thereby,  except  as 
all  the  world  is  estopped,  and  he  may,  therefore,  by  evidence 
rebut  the  presumption  arising  out  of  the  very  proceeding  which 
he  himself  has  instituted.^ 

§  72.  Whether  contract  of  insane  person  void  or  void- 
able.—  It  is  laid  down  by  many  of  the  older  authorities  that 
the  contract  of  the  insane  person,  whether  before  or  after 
office  found,  is  void ;  but  the  decided  tendency  of  the  mod- 

1  Oiting  Hart  t.  Deamer,  6  Wend.  L'Amoureaox  t.   Crosby,   2   Paige 

(N.  T.)  497;  Osterhout  v.  Shoemaker,  (N.  T.)!  423^  22  Am.  Dea  655;  Field 

S  HiU  (N.  Y.),  518;   1  GreenL  £y.  t.  Lucas,  21  Ga.  447, 68  Am.  Dea  466; 

g  556.  Titlow  V.  Titlow,  54  Fa.  St  216,  28 

'See  Hopson  t.  Boyd,  6  R  Men.  Am.  Dea  691. 

(Ky.)  296;  Parker  v.  Davis,  8  Jones  « Gibson  v.  Soper,  6  Gray  (Biass.), 

(N.  C),  460;  Hart  v.  Deamer,  6  Wend.  279,  66  Aul  Dea  414 

(N.  T.)  497;  Little  t.  Little,  18  Gray  «  Hughes  v.  Jones,  116  N.  Y.  67,  22 

(Mass.),  264;  Yauger  t.  Skinner,  1  N  E.  R  446, 15  Am.  St  R  886;  In  re 

McCarter  (N.  Z.\  889.  Gangweie,  14  Pa.  St  417, 58  Am.  Dea 

'Hughes  V.  Jones,  116  N.  Y.  67,  22  554;  Hutchinson  v.  Sandt,  4  Bawle 

N.  R  R  440^  15  Am.  St  R  886;  (Pa.),  284^  26  Am.  Dea  127. 
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ern   cases  is  to  the  effect  that  the  cdntract  made  before  of- 
fice found  is  voidable  and  not  void,  and  this  may  be  said  to 
be  the  prevailing  rule.^    At  the  same  time  there  are  some  very 
cogent  reasons  which  have  been  brought  forward  in  recent 
cases  in  support  of  the  older  rule.    Thus  it  is  said  by  Mr.  Jus- 
tice Strong  in  the  UniJ;ed  States  supreme  court:'  "The  funda- 
mental idea  of  a  contract  is  that  it  requires  the  assent  of  two 
minds;  but  a  lunatic  or  a  person  non  compos  mentis  has  noth- 
ing which  the  law  recognizes  as  a  mind,  and  it  would  seem, 
therefore,  upon  principle,  that  he  cannot  make  a  contract  which 
may  have  any  efficiency  as  such.    He  is  not  amenable  to  the 
criminal  laws,  because  he  is  incapable  of  discriminating  be- 
tween that  which  is  right  and  that  which  is  wrong.    The  gov- 
ernment does  not  hold  him  responsible  for  acts  injurious  to 
itself.    Why,  then,  should  one,  who  has  obtained  from  him 
that  which  purports  to  be  a  contract,  be  permitted  to  hold  him 
bound  by  its  provisions,  even  until  he  may  choose  to  avoid  it? 
If  this  may  be,  efficacy  is  given  to  a  form  to  which  there  has 
been  no  mental  assent.  A  contract  is  made  without  any  agree- 
ment of  minds,  and  as  it  plainly  requires  the  possession  and 
exercise  of  reason  quite  as  much  to  avoid  a  contract  as  to  make 
it,  the  contract  of  a  person  without  mind  has  the  same  effect 
as  it  would  have  had  he  been  in  full  possession  of  ordinary  un- 

1  Odom  V.  Riddiok,  104  N.  C.  515, 10  Creekmore  v.  Baxter,  121  N.  a  81, 27 
a  K  R.  609. 17  Am.  St  R  686;  Pear-  S.  K  R.  d04;  Louisville,  etc.  By.  Ga 
son  V.  Cox,  71  Tex.  246,  9  a  W.  R  v.  Herr,  135  Ind.  591,  85  N.  R  R  556 
124,  10  Am.  St.  R  740;  Riggan  v.  (oiting  Ashmead  v.  Reynolds,  127 
Green,  80  N.  G.  236,  30  Am.  R  77;  Ind.  441,  26  N.  R  R  80;  Beyer  v. 
Eaton  V.  Eaton,  87  N.  J.  L.  108, 18  Berryman,  123  Ind.  451,  24  N.  K  R 
Am.  R  716:  Hovey  v.  Hobson,  53  Me.  249;  SchuflF  v.  Ransom,  79  Ind.  458; 
451, 89  Am.  Dea  705;  Hovey  v.  Chase,  Fay  v.  Burditt,  81  Ind,  433;  Harden- 
52  Me.  304,  83  Am.  Dea  514;  AUis  v.  brook  v.  Sherwood,  72  Ind,  403;  Wray 
BUlings.  6  Met  (Mas&)  415,  89  Am.  v.  Chandler,  64  Ind.  146;  Freed 
Dec.  744;  Carrier  v.  Sears,  4  Allen  v.  Brown,  55  Ind.  310;  Niohol  v. 
(Mass.),  836,  81  Am.  Dec.  707;  Gibson  Thomas,  53  Ind.  42;  Musselman  t. 
V.  Soper,  6  Gray  (Masa),  279,  66  Am.  Cravens,  47  Ind.  1);  Grlbben  v.  Max- 
Dec.  414;  Wait?  v.  Maxwell,  5  Pick,  well,  34  Kan.  8,  7  Pac.  R  584,  55  Am. 
(Mass.)  217, 16  Am.  Dec.  391;  Breck-  R  233;  Thorpe  v.  Hanscom,  64  Minn, 
enridge  v.  Ormsby,  1  J.  J.  Marsh.  201,  66  N.  W.  R  1;  ^tna  L.  Ins.  Ca 
(Ky.)  239,  19  Am.  Dec.  71;  Allen  v.  v.  Sellers,  154  Ind.  370, 56  N.  R  R  97. 
Berry  hill,  27  Iowa,  534, 1  Am.  R  300 ;        « In  Dexter  v.  HaU,  15  Wall  (U.  S.)  9l 
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derstanding.  While  he  continues  insane  he  cannot  avoid  it, 
and  if,  therefore,  it  is  operative  until  avoided,  the  law  aflfords 
a  lunatic  no  protection  against  himself;  yet  a  lunatic,  equally 
with  an  infant,  is  confessedly  under  the  protection  of  courts  of 
law  as  well  as  courts  of  equity.  The  contracts  of  the  latter,  it  is 
true,  are  generally  held  to  be  only  voidable  (his  power  of  at- 
torney being  an  exception).  Unlike  a  lunatic  he  is  not  desti- 
tute of  reason.  He  has  mind,  but  it  is  immature,  insufficient 
to  justify  his  assuming  a  binding  obligation,  and  he  may  deny 
or  avoid  his  contract  at  any  time,  either  during  his  minority 
or  after  he  comes  of  age.  This  is  for  him  a  sufficient  protec- 
tion; but  as  a  lunatic  cannot  avoid  a  contract  for  want  of  men- 
tal capacity  he  has  no  protection  if  his  contract  is  only  void- 
able." Reasoning  to  the  same  effect  may  be  found  in  other 
'  cases,^  but  it  has  not  been  deemed  sufficient  to  establish  the 
rule  of  absolute  invalidity. 

After  office  found,  however,  and  during  its  continuance,' 
though  not  after  its  termination  or  abandonment,'  the  con- 
tract of  the  incompetent  is  held  absolutely  void. 

§  73.  Avoiding  contract — Executed  and  executory  con- 
tracts.— Contracts  of  an  insane  person  made  before  office  f ound, 

1  See  opinion  of  Cole,  J.,  in  Allen  v.  '  Mohr  v.  Tulip,  40  Wi&  66;  Elston 

Berryhill,  27  Iowa,  540;  of  Gibson,  v.  Jasper,  45  Tex.  409.    In  Thorpe  v. 

a  J.,  in  Desilver's  Estate,  5  Rawle  Hanscom  (1896),  64  Minn.  201,  66  N. 

(Pa.),  110;  and  the  case  of  Van  Deu-  W.  R  1,  the  head-note  by  the  court  is 

sen  T.  Sweet,  51  N.  Y.  878  (but  com-  as  follows:  "The  deed  of  an  insane 

pare  Aldrich  ▼.  Bailey,  132  N.  Y.  85,  person   not  under   guardianship  is 

80  N.  E.  R.  264);  Rogers  v.  Black  well,  voidable  only;  but  while  he  is  under 

49  Mich.  192, 18  N.  W.  R.  512;  SuUi-  actual  and  subsisting  guardianship 

Tan  y.  Flynn,  20  D.  C.  896;  Farley  v.  he  is  conclusively  presumed  incom- 

Parker,  6  Oreg.  105.  petent  to  make  a  valid  deed  concern- 

The  rule  of  absolute  invalidity  is  ing  his  estate,  though  he  is  in  fact 

strongly  established  in  the  federal  sane  at  the  time  he  attempts  to  do 

courts,   following   Dexter   v.  Hall,  so.  If,  however,  at  the  time  he  made 

miprcu    See  Parker  v.  Marco,  76  Fed.  the  deed,  he  was  in  fact  of  sound 

R.  510;  (German  Sav.  &  Loan  Society  mind,  and  the  contract  fair,  and  the 

V,  De  Lashmutt,  67  Fed.  R.  899.  guardianship  had  been  practicaUy 

3  Pearl  v.  McDowell,  8  J.  J.  Marsh,  abandoned,  the  deed  is  valid  though 

(Ky.)  658,  20  Am.  Dec  199;  Leonard  the  guardian  had  not  been  formaUy 

T.  Leonard,  14  Pick.  (Mass.)  28a  discharged  by  the  court** 
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which  yet  remain  purely  executory,  require,  ordinarily,  no  ex- 
press act  of  disafSrmance,  and  are  therefore  much  more  readily 
and  justly  avoided  than  after  they  have  been  partially  or  fully 
executed.^  This  is  particularly  so  when  the  mental  unsound- 
ness was  known  to  the  other  party  or  might  have  been  discov- 
ered by  the  exercise  of  ordinary  observation.*  Contracts  for 
necessaries,  however,  though  executory,  stand  upon  different 
ground,  and  will  be  considered  later.* 

In  the  case  of  executed  contracts,  on  the  other  band,  differ- 
ent elements  intervene.  Thus  it  becomes  material  to  inquire 
whether  the  other  party  knew  of  the  insanity,  whether  it  was 
in  the  ordinary  course  of  business,  and  whether  the  parties  can 
be  put  in  statu  quo.  Influenced  by  such  considerations  it  is  ob- 
vious that  many  executed  contracts  ought  not  to  be  disturbed 
which  would  not  have  been  enforced  so  long  as  they  remained 
purely  executory ;  and  as  the  result  of  these  elements  the  mod- 
ern rule  has  grown  up  that  — 

§  74. Protection  of  Innocent  party. —  Where  the  sane 

party  has  entered  into  the  contract,  before  office  found,  in  good 
faith,  without  notice  of  the  other's  insanity  and  with  nothing 
in  the  surrounding  circumstances  to  reasonably  apprise  him  of 
the  fact,  the  contract  executed,  if  fair  and  equitable,  will  not 

1  Musselman  v.  Cravens,  47  Ind.  1;  by  the  party  under  disability,  there 
Van  Fatten  v.  Beals,  46  Iowa,  62;  must  be  an  act  of  disaffirmanoe  be- 
Sentanoe  v.  Pooler  8  Gar.  &  P.  (Eng.)  fore  the  other  party  can  be  put  in 
l;Dunnagev.White»lWil&Ch.(£ng.)  the  wrong,  and  a  complete  right  of 
67;  Hall  v.  Warren,  9  Ve&  (Eng.)  605.  action  established  to  recover  the  con* 
In  Fay  v.  Burditt»  81  Ind«  483, 42  Am.  sideration  so  paid,  or  the  possession 
R  142,  it  is  said:  ''If  the  contract  of  property  which  has  been  surren* 
in  respect  to  the  party  of  unsound  dered  or  taken  away  under  the  con- 
mind  is  whoUy  executory,  no  act  of  tract  or  deed.'^  Citing  Musselman  y» 
disaffirmanoe  is  necessary  and  the  Cravens,  47  Ind.  1 ;  Nichol  v.  Thomas^ 
incapacity  may  of  course  be  pleaded  58  Ind.  42;  Freed  ▼.  Brown,  55  Ind. 
in  defense  to  the  action  by  the  810;  Wray  v.  Chandler,  64  Ind.  146; 
other  party  or  his  assignea  But  if  Hardenbrook  v.  Sherwood,  72  Ind. 
the  contract  has  been  performed,  403;  Schufl  v.  Ransom,  79  Ind.  458. 
or  if  the  consideration  has  been  ^  Behrens  v.  McKenzie,  23  Iowa,  888^ 
paid,  or  the  possession  of  property  92  Aul  Dea  428L 
parted  with,  under  the  contract^       *Seei)oa^§81 
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be  set  aside  unless  the  parties  can  bo  put  in  statu  qvo.   Kot  all 

of  the  cases  support  this  rule,  but  it  is  sustained  by  the  great 
weight  of  authority.*  The  converse  of  this  ruk  is,  of  course, 
true,  for  if  the  other  party  had  notice  of  the  insanity,  or,  what 

1  As  by  Moulton  t.  Camroux,  3  eta  Ca  v.  McMahon,  38  N.  J.  L.  536; 
Exch.  (Eng.)  502,  where  the  rule  is  Scanlan  v.  Cobb,  85  III  296;  Wilder 
stated  as  follows:  *'We  are  not  dis-  t.  Weakley,  84  Ind.  184  (where  the 
posed  to  lay  down  so  general  a  prop-  court  say:  ""We  think  it  may  be 
osition  as  that  aU  executed  con-  safely  stated,  both  on  principle  and 
tracts  bona  fide  entered  into  must  be  authority,  that  where  a  person,  ap- 
taken  as  valid,  though  one  of  the  parently  of  sound  mind,  and  not 
parties  be  of  unsound  mind;  we  known  to  be  otherwise,  and  who  has 
think,  however,  that  we  may  safely  not  been  found  to  be  otherwise  by 
conclude  that  when  a  person  appai^  proper  proceedings  for  that  purpose, 
ently  of  sound  mind,  and  not  known  fairly  and  bona  fide  purchases  prop- 
to  be  otherwise,  enters  into  a  con-  erty  and  receives  and  uses  the  same, 
tract  for  the  puroh^  of  property  whei'eby  the  contract  of  purchase  be- 
which  is  fair  and  bona  flde,  and  comes  so  far  executed  that  the  par- 
which  is  executed  and  completed,  ties  cannot  be  placed  in  statu  quo, 
and  the  property,  the  subject-matter  such  contract  cannot  afterward  be 
of  the  contract,  has  been  paid  for  and  set  aside  or  payment  for  the  goods 
fully  enjoyed,  and  cannot  be  restored  refused,  either  by  the  alleged  lunatic 
so  to  to  put  the  parties  in  statu  quo,  or  his  representatives."  But  see 
such  contract  cannot  afterwards  be  Northwestern,  eta  Ins.  Ckx  v.  Blank- 
set  aside  by  the  alleged  lunatic  or  enship,  94  Ind.  535,  48  Am.  R.  185; 
those  who  represent  him,"  and  by  Hull  v.  Louth,  109  Ind.  315,  58  Am. 
Flack  V.  Gottschalk  Ca  (1898),  88  Md.  R.  405, 10  N.  K  R.  270). 
868,  41  AtL  R.  908,  42  L.  R  A.  745,  71  In  Strodder  v.  Southern  Granite 
Am.  St  R.  418;  McKenzie  v.  Donnell  Ca  (1896),  99  Ga.  595,  27  a  E.  R.  174, 
(1899),  151  Ma  461,  52  S.  W.  R.  214;  where  the  party  seeking  to  disaffirm 
Beals  V.  See,  10  Pa.  St  56,  49  Am.  set  up  his  poverty  as  an  excuse  for 
Dea  573;  Lancaster  County  Bank  v.  not  restoring  the  consideration,  the 
Moore,  78  Pa.  St  407,  21  Am.  R  court  said:  ''Unless  the  plaintiff 
24;  Behrens  v.  McKenzie,  23  Iowa,  plainly  alleges  facts  showing  that 
833,  92  Am.  Dea  428;  Allen  v.  Berry-  his  inabilityto  make  restitution  arose 
hill,  27  Iowa,  534»  1  Am.  R.  309;  Fay  from  causes  beyond  his  control,  a 
V.  Burditt,  81  Ind.  433,42  Am.  R.  142;  court  of  equity  cannot,  merely  be- 
Young  V.  Stevens,  48  N.  IL  133,  97  cause  of  a  present  inability  on  his 
Am.  Dea  592,  2  Am.  R  202;  Eaton  v.  part  from  poverty  to  restore  the 
Eaton,  87  N.  J.  L.  108, 18  Am.  R  716;  original  status  existing  between  him- 
Corbit  V.  Smith,  7  Iowa,  60,  71  Am.  self  and  his  adversary,  grant  the  re- 
Dea  431 ;  Odom  v.  Riddick,  104  N.  C.  lief  he  seeks." 

515, 10  S.  E.  R  609, 17  Am.  St.  R  686;  But,  contra,  in  Seaver  v.  Phelps,  11 

Lincoln  v.  Buckmaster,  82  Vt  658;  Pick.  (Mass.)  804»  22  Am.  Dea  372, 

Longv.  Liong,9Md.348;Matthies6en,  where  the  question  was  as  to  the 
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is  the  same  thing,  such  facts  as  should  have  put  bim  upon  in- 
quiry,* and,  a  fortiori^  if  he  took  advantage  of  it,  or  if  the  con- 
tract is  unfair  and  inequitable,  the  transaction  will  not  be  sus- 
tained, even  though  the  parties  cannot  be  placed  in  statu  quo} 
In  a  leading  case,*  laying  down  the  rule,  it  appeared  that  a 
merchant,  in  the  ordinary  course  of  trade,  and  with  nothing 
to  indicate  his  incapacity,  had  purchased  goods  of  a  wholesale 
dealer,  paying  partly  in  other  goods  previously  delivered,  and 
partly  in  cash.  Afterwards  he  was  declared  insane  from  a 
period  of  only  two  days  later  than  the  sale.  The  representative 
of  the  insane  person  tendered  back  the  goods  received  from  the 
wholesale  dealer,  and  sued  him  for  the  value  of  the  goods  de- 
livered by  the  insane  person,  as  for  a  cash  sale.  After  dis- 
posing of  other  questions,  the  court,  by  Gibson,  0.  J.,  said : 
"  Should  he  have  made  a  wild  and  unthrifty  purchase  from  a 
stranger  unapprised  of  his  infirmity,  who  is  to  bed.r  the  loss 
that  must  be  incurred  by  one  of  the  parties  to  it  ?  Not  the 
vendor,  who  did  nothing  that  any  other  man  would  not  have 
done.  As  an  insane  man  is  civilly  liable  for  his  torts,  he  is 
liable  to  bear  the  consequences  of  his  infirmity,  as  he  js  liable 
to  bear  his  misfortune,  on  the  principle  that,  where  a  loss  must 

right  to  recover  the  value  of  a  prom-  contract,  for  if  the  note  was  pledged 
issory  note  pledged  by  the  plaintiff,  to  secure  the  performance  of  an  ex- 
while  insane,  to  the  defendant,  the  ecutory  contract,  and  was  part  of. the 
court  said:  "  We  are  to  consider  the  same  transaction,  it  would  rather  be 
plaintiff  as  in  a  state  of  insanity  at  considered  an  executory  contract 
the  time  he  pledged  his  note  to  the  But  we  do  not  consider  the  distino- 
defendant,  and  this  being  admitted,  tion  at  all  material.  It  is  well  set- 
we  think  it  cannot  avail  him  as  a  tied  that  the  conveyances  of  a  non 
legal  defense,  to  show  that  he  was  compos  are  voidable,  and  may  be 
ignorant  of  the  fact,  and  practiced  avoided  by  the  writ  dum  fuit  non 
no  imposition.  The  fairness  of  the  compos  m^entis,  or  by  entry.'* 
defendant's  conduct  cannot  supply  ^Lincolnv.  Buckmaster,  32Vt652; 
the  plaintiff's  want  of  capacity.  Rhoades  v.  Fuller,  139  Ma  179,  40  S. 
The  defendant's  counsel  rely  prin-  W.  R  760. 

cipally  on  a  distinction  between  con-  ^  Henry  v.  Fine,  23  Ark.  417;  Lin- 
tracts  executed  and  those  which  are  coin  v.  Buckmaster,  32  Yt.  6o2;  Craw- 
executory.  But  if  this  distinction  ford  v.  Scovell,  94  Pa.  St  48,  39  Am. 
were  material,  we  do  not  perceive  R.  766. 

how  it  is  made  to  appear  that  the  *  Beals  ▼.  See,  10  Fa.  St  56^  49  Am. 

contract  of  bailment  is  an  executed  Dec  573. 
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be  borne  by  one  of  two  innocent  persons,  it  shall  be  borne  by 
him  who  occasioned  it.  A  merchant,  like  any  other  man,  may 
be  mad  without  showing  it;  and  when  such  a  man  goes  into 
the  market,  makes  strange  purchases  and  anticipates  extrava- 
gant profits,  what  are  those  who  deal  with  him  to  think?  To 
treat  him  as  a  madman  would  exclude  every  speculator  from 
the  transactions  of  commerce." 

§  75. .  In  a  later  case,*  in  the  same  court,  it  is  said: 

"  The  soundness  of  this  rule  is  too  apparent  to  need  any  ex- 
tended vindication.  Insanity  is  one  of  the  most  mysterious 
diseases  to  which  humanity  is  subject.  It  assumes  such  varied 
forms  and  produces  such  opposite  effects  as  frequently  to  baffle 
the  ripest  professional  skill  and  the  keenest  observation.  In 
some  instances  it  affects  the  mind  only  in  its  relation  to  or  con- 
nection with  a  particular  subject,  leaving  it  sound  and  rational 
upon  all  other  subjects.  Many  insane  persons  drive  as  thrifty 
a  bargain  as  the  shrewdest  business  man,  without  betraying  in 
manner  or  conversation  the  faintest  trace  of  mental  derange- 
ment. It  would  be  an  unreasonable  and  unjust  rule  that  such 
person  should  be  allowed  to  obtain  the  property  of  innocent 
parties,  and  retain  both  the  property  and  its  price.*' 

§  76. Insane  person  mnst  have  received  benefit.— 

But  this  rule  of  protection  cannot  apply  where  the  insane  per- 
son received  nothing  under  the  contract  and  it  was  therefore 
of  no  benefit  to  him,  even  though  the  other  party  acted  in  good 
faith  and  in  ignorance  of  the  insanity.  Thus,  though  a  mort- 
gage for  money  loaned  to  an  insane  person,  in  good  faith  and 
used  by  him,  may  not  be  avoided,*  a  mortgage  made  by  an 
insane  woman  to  secure  money  loaned  to  her  husband  is  not 
entitled  to  such  protection.'  For  like  reasons,  a  conveyance 
made  by  an  insane  person  without  any  consideration  will  not 
be  sustained  as  against  a  subsequent  incumbrance  in  good 
faith,*  nor  can  an  accommodation  indorser  of  negotiable  paper 

1  Lancaster  County  Bank  v.  Moore,    Blankenship,  H  In<L  535,  48  Am.  R. 
78  Pa.  St  407, 21  Am.  R.  24  185. 

2  Ck)penrath  v.  Kienby.  88  Ind.  la       <  HuU  t.  Louth,  109  Ind.  816,  68 
<  Northwestern,   eta   Iu&    Ckx    v.    Am.  R  405, 10  N.  £.  R.  27a 
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who  receives  no  benefit,  and  who  was  insane  at  the  time  of  in- 
dorsing, be  held  by  a  subsequent  honafide  holder.^ 

•§  77. Return  of  consideration  necessary. —  It  follows 

as  a  corollary  of  the  rule  of  the  last  section,  that,  in  order  to 
disaffirm  a  fair  and  equitable  contract,  executed  by  one  who 
has  entered  into  it  in  good  faith  without  notice  of  the  insanity, 
the  representatives  of  the  insane  person  must  restore  to  such 
other  party  the  consideration  he  has  parted  with  in  pursuance 
of  the  contract.'  Such  restoration,  Jiowever,  is  not  necessary 
when  the  other  party  had  notice  of  the  insanity.'  As  is  said 
in  one  case:  *^He  who  knowingly  deals  with  a  madman  takes 
the  risk  of  losing."  So,  speaking  of  the  claim  that  the  contract 
may  be  rescinded  without  restoring  the  consideration,  it  is  said 
by  the  court  in  New  Jersey:  *  "  This  is  good  law  where  there 
is  fraud  practiced  upon  one  who  is  known  at  the  time  to  be  in- 
sane, but  it  is  not  the  law  where  the  purchase  and  conveyance 
are  made  in  good  faith,  for  a  good  consideration,  and  without 
knowledge  of  the  insanity;  not  only  must  the  consideration  be 

1  Wirebooh  v.  First  Nat  Bank,  97  husband  was  not  permitted  to  re- 
Pa.  St  543,  39  Am.  R  821;  MoClain  scind,  as  the  other  party  could  not 
V.  Davis,  77  Ind.  419.  be  placed  in  statu  quo.]    Schape  v. 

3  Eaton  V.  Eaton,  37  N.  J.  L.  108, 18  Lehner  (1893),  54  Minn.  208,  65  N.  W. 

AuL  R  716;    Riggan  t.   Green,  80  R  911.    Contra,  where  nothing  has 

N.  G,  238,  80  Am.  R  77:  Pearson  ▼.  been  done  to  ratify  or  confirm  the 

Cox,  71  Tex.  248,  9  a  W.  R  124, 10  act   Gibson  t.  Soper,  6  Gray  (Mass.), 

Adl  St  R  740;  Fay  v.  Burditt,  81  279,  66  Am.  Dec  414.    Limiting  Ar- 

Ind.  433,  42  Am.  R  142;  Boyer  ▼.  nold   v.  Richmond   Iron  Works,  1 

Berryman,  123  Ind.  451.  24  N.  £.  R  Gray  (Mass.),  434;  Hovey  t.  Hobson, 

249;  Gribben  v.  Maxwell,  84  Kan.  8,  53  M&  451,  89  Am.  Dec  705;  Seaver 

55  Am.  R  238,  7  Pac  R  584  [die-  t.  Phelps,  11    Pick.  (Mass.)  304.  22 

approving  In  re  Desilver,  5  Rawle  Am.  Dec  372;  Rogers  t.  Walker,  6 

(Pa.),  110,  28  Am.  Dec  645;  Gibson  v.  Pa.  St  371,  47  Am.  Dec  470;  Wall  t. 

Soper,  6  Gray  (Masa),  279, 66  Am.  Dec  Hill,  1  B.  Mon.  (Ey.)  290,  86  Amu  Deo. 

414;  Van  Deusen  v.  Sweet,  51  N.  Y.  57a 

378;  Dexter  v.  Hall,  82  U.  a  (15  WaR)  '  Crawford  t.  Scovell,  94  Pa.  St  48, 

9J;Allisv.  Billings,  6  Met  (Masa)  415,  39  Am.  R  766;  Henry  v.  Fine,  23 

39  Am.  Dec  744;  Rusk  v.  Fenton,  14  Ark.  417;  Lincoln  v.  Buokmaster,  32 

Bosh  (Ky.),  490,  29  Am.  R  4ia    [In  Vt  652;  Thrash  t.  Starbuck  (1896), 

this  case  the  insane  man's  wife  who  145  Ind.  673,  44  N.  E.  R  543. 

had  conveyed  property  of  her  own  in  *  Eaton  t.  Eaton,  87  N*  J.  Lb  108, 18 

payment  for  that  received  by  her  Am.  R  716^ 
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returned  in  such  cases  before  the  conveyance  will  be  avoided, 
but  courts  of  equity  and  courts  of  law  have  gone  further,  and 
held  that  where  persons  apparently  of  sound  mind,  and  not 
known  to  be  otherwise,  enter  into  a  contract  which  is  fair  and 
honafide^  and  which  is  executed  and  completed,  and  the  prop- 
erty, the  subject-matter  of  the  contract,  cannot  be  restored 
so  as  to  put  the  parties  in  statu  quo^  such  contract  cannot  be 
set  aside  either  by  the  alleged  lunatic  or  those  who  represent 
him." 

§  78. Bight  to  recover  property  from  third  person 

who  bought  it  in  good  faith. —  The  question  has  been  raised 
in  a  number  of  cases  whether  property  purchased  from  an  in- 
sane person  but  conveyed,  before  repudiation,  to  a  third  person 
who  bought  in  good  faith  and  for  a  valuable  consideration,  can 
be  recovered  from  the  latter,  even  upon  repayment  of  the  con- 
sideration. In  a  late  case  ^  of  the  sale  of  real  estate,  it  was  held 
that  the  title  of  such  a  honafide  purchaser  could  not  be  divested. 
"The  presumption  of  the  law,"  said  the  court,  "is  in  favor  of 
sanity,  and  this  presumption  is  so  strong  that,  when  a  want  of 
it  is  claimed,  even  in  a  capital  case,  the  burden  is  on  the  defend- 
ant to  prove  it,  the  presumption  of  sanity  being  stronger  than 
the  presumption  of  innocence.  When,  therefore,  a  purchaser 
sees  a  regular  chain  of  title,  formal  in  all  particulars,  upon  the 
registration  books,  executed  by  grantors  of  full  age  and  not 
ferae  coverts^  he  has  a  right  to  rely  upon  the  presumption  of 
sanity;  and  if,  without  any  notice  or  matter  to  put  him  upon 
inquiry,  and  for  fair  value,  he  takes  a  deed,  he  should  be  pro- 
tected. Any  other  doctrine  would  place  all  titles  upon  the 
hazard." 

§  79. But  in  other  cases  it  has  been  held  that  such  a 

purchaser  is  not  protected  and  that  the  property  may  be  re- 
covered from  him  although  the  consideration  is  not  restored. 

1  Odom  V.  Riddick,  104  N.  C.  515, 10  honafide  purchaser  has  acquired  title 
a  K  R.  609, 17  Am.  St  R.  680.  The  from  the  vendee  of  a  defrauded 
court  liken  the  case  to  one  where  a    vendor. 
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In  one  such  case^  the  court  said:  "The  grantee  whose  title  is 
thus  derived  must  rely  on  the  covenants  of  his  deed.  He  risks 
the  capacity  to  convey  of  all  through  whom  his  title  has  passed. 
The  right  of  infants  and  of  the  insane  alike  to  avoid  ^heir  con- 
tracts is  an  absolute  and  a  paramount  right  superior  to  all 
equities  of  other  persons,  and  may  be  exercised  against  honafide 
purchasers  from  the  grantee.^ 

The  statement  of  the  rule  as  last  quoted  was  approved  in 
Indiana  in  a  case  in  which  a  bona  fide  mortgagee  sought  to 
enforce  a  mortgage  upon  lands  which  weiie  obtained  by  the 
mortgagor  from  an  insane  grantor  whose  deed  had  been  duly 
recorded.  The  mortgagee  was  held  to  be  not  entitled  to  fore- 
close against  the  insane  grantor.' 

§  80.  Who  may  disafflrm. —  Where  the  right  to  disaffirm 
exists,  it  may  be  exercised  by  the  person  himself  when  he  has 
recovered  from  his  disability,  or  it  may  be  exercised  by  his 
guardian  or  committee,  or  by  his  personal  representatives  or 
heirs  after  his  death.* 

§  81* Creditor  may  not. —  But  a  creditor  of  the  insane 

person  cannot  avoid  a  conveyance  made  by  his  debtor  solely 

1  Hovey  v.  Hobson,  58  Me.  451,  89  baoh  t.  First  National  Bank,  97  Pa. 

Am.  Deo.  705.    The  court  declare  the  St  548,  39  Am.  R.  821. 

case  unlike  that  of  the  defrauded  The  Indiana  court  also  liken  the 

vendor,  but  like  that  of  the  infant,  as  case  to  that  of  the  infant^  who  may 

to  whioh  it  iB  held  tliat  a  bona  flde  recover  the  land  even  from  an  inno- 

purchaser  from  the  infant's  vendee  cent  third  person.    Miles  v.  Linger- 

has  a  defeasible  title.     Harrod  v.  man,  24  Ind.  885;  Richardson  v.  Pate, 

Myers,  21  Ark.  592^  76  Am.  Dec.  409.  98  Ind.  428,  47  Am.  R.  874;  Wiley  v. 

The  Maine  court*  however,  approve  Wilson,  77  Ind.  596;  Law  v.  Long,  41 

Seaver  v.  Phelps,  11  Pick.  (Mass.)  804,  Ind.  586. 

32  AnL  Dec.  873,  and  Gibson  V.  Soper,  'Northwestern,   eta   Ins.   Ca   v. 

6  Gray  (Mass.),  279,  66  Am.  Dea  414^  Blankenship,  94  Ind.  585,  48  Am.  R. 

which,  as  has  been  seen,  have  not  185;  Bunn  v.  Postell  (1899),  107  Gku 

been  generally  followed  elsewhera  490,  88  S.  R  R  707.    But  the  admin- 

>  Hull  V.  Louth,  109  Ind.  815, 10  N.  istrator  of  an  insane  grantee  cannot 

£.  R  270,  58  Am.  R  405.    See  to  like  avoid  a  deed  to  him  and  recover 

effect:  Rogers  v.  Blackwell,  49  Mich,  the  cx)nsideration  paid.    CJampbell  v. 

192, 18  N.  W.  R  512;  Northwestern,  Kuhn,  45  Mich.  518,  40  Amu  R.  479,  8 

etc.  In&  Ca  V.  Blankenship^  94  Ind.  N.  W.  R.  52a 
535,  48  Am.  R  185.    See  also  Wire- 
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because  the  latter  was  of  unsoand  mind  when  he  made  it 
"  Nor  does  the  fact  that  the  grantee,  knowing  of  the  debt  and 
of  the  debtor's  mental  weakness,  took  advantage  of  such  weak- 
ness for  the  purpose  and  with  the  intention  of  thereby  defraud- 
ing the  creditor,  authorize  the  creditor  to  appeal  to  a  court  of 
equity  to  set  aside  such  deed,  unless  he  is  injured  thereby."  ^ 

§  82.  Sane  party  may  not. —  So  it  is  held  that,  though 

the  insane  party  or  his  representatives  may  disaffirm  the  con- 
tract on  the  ground  of  the  insanity,  the  sane  party  to  the  con- 
tract may  not,  on  that  ground,  disaffirm  it  while  the  insane 
party  or  his  representatives  are  ready  and  willing  to  perform 
and  seek  to  maintain  the  contract  as  valid.' 

§  83.  Affirmance  of  the  contract. —  The  former  insane  per- 
son may  also,  after  recovering  from  his  disability  either  per- 
manently or  temporarily,'  ratify  and  confirm  the  contract  made 
during  his  disability;  and,  when  he  acts  intelligently,  he  may 
do  this  expressly  or  by  implication,  and  either  tacitly,  as  where 
he  neglects  to  repudiate  within  the  proper  time,  or  actively,  as 
where  he  insists  upon  and  enforces  performance  of  the  con- 
tract by  the  other  party.*  The  representatives  of  the  insane 
person  may  also  ratify  by  enforcing  the  contract  against  the 
sane  party,  who  may  not  set  up  the  disability  as  a  defense  to 
himself.* 

§  84.  Contract  for  necessaries  binding.—  ^^  Ever  since  the 
case  of  Stiles  v.  West^^  *  said  Chief  Justice  Gibson,  ^^  it  has  been 
held  that  the  executed  contract  of  a  n<m  compos  mentis  for  nee- 

1  Brumbaugh  v.  Richcreek,  137  IncL  acting  under  the  contract  and  under- 

240,  26  N.  E.  R  664,  22  Am.  St  R  649.  standingly  availing  himself  of  its 

3  Allen  V.  Berryhill,  27  Iowa,  534^  1  provisions  in   his   favor.    Bond  v. 

Am.  R  309.  Bond  (1863),  7  AUen  (Mass.),  1.  And, 

'  As  to  ratification  during  lucid  generally,  the  ratification  after  res- 
interval,  see  Blakeley  v.  Blakeley  toration  to  sanity  must  appear  to  be 
(1881),  33  N.  J.  Eq.  50a  the   intelligent   act   of  the   partj. 

«  Arnold  v.  Richmond  Iron  Works  Beasley  v.  Beasley  (1899),  180  IlL  163, 

(1854),  1  Gray  (Masa),  434.    Accept-  54  N.  E.  R  187. 

ance  of  the  benefits,  to  constitute  a  *  Allen  v.  Berryhill  (1869)»  27  Iowa, 

ratification,  must  be  the  intelligent  6d4»  1  Adil  R  309. 

act  of  the  party,  knowing  that  he  is  *  Cited  in  Manly  v.  Scott,  1  Sid.  109. 
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essaries,  honajide  supplied,  stands  on  the  footing  of  an  infant's 
contract  for  necessaries.  In  Baxter  v.  The  Earl  of  Portsmouth^ 
it  was  said  that  the  word  ^  necessaries '  is  not  to  be  restricted  to 
articles  of  the  first  necessity,  but  that  it  includes  everything 
proper  for  the  person's  condition,  and  it  was  determined  that 
to  hire  carriages  to  a  nobleman  who,  though  actually  insane, 
voted  in  parliament  and  went  about  as  other  men  do,  carried 
with  it  no  mark  of  imposition."  The  court,  therefore,  held  the 
insane  person's  estate  chargeable  for  board,  washing  and  main- 
tenance furnished  to  him.'  In  many  other  cases  the  same  rule 
has  been  applied  and  the  estate  of  the  incompetent  has  been 
held  chargeable,  like  an  infant's,  for  the  reasonable  value  of 
those  things  which  were  suitable  and  necessary  for  one  in  his 
condition  and  which  were  furnished  to  him  in  good  faith.* 

Within  the  class  of  necessaries  in  addition  to  sustenance,  shel- 
ter and  raiment,  fall  medical  services,  nursing,  and  a  guard  to 
protect  him  against  self-injury;*  services  and  expenses  for  the 
preservation  of  his  estate,*  and,  where  he  was  wealthy,  the 
court  held  that  pleasures  and  even  luxuries  should  be  allowed.* 
Necessaries  furnished  to  the  lunatic's  wife  are  likewise  a  proper 
charge  against  him.^ 

§  85* Liability  limited  to  value  received. —  The  lia- 
bility of  the  lunatic,  however,  is  limited  to  the  value  of  that 
only  of  which  he  has  had  the  actual  use  and  benefit,  and  he 
cannot  therefore  be  held  for  other  things  procured  ostensibly 
for  him  by  a  self-constituted  agent,  but  appropriated  by  the 
latter  to  his  own  benefit.* 

• 

1 2  Car.  &  P.  178,  6  R  &  a  170.  *  Richardson   v.  Strong,  18   Ired. 

2  La  Rue  v.  Gilkyson,  4  Pa.  St  375,  (N.  C.)  L.  106,  55  Am.  Dea  480. 

45  Am.  Dea  700.  *  Williaras  v.  Wentworth,  5  Beav. 

'Ex   parte  Northington,  87  Ala.  (Eng.)  825. 

496,  79  AnL  Dea  67;  Tally  v.  Tally,  2  «  KendaU  v.  May,  10  Allen  (Mass.), 

Dev.  &  R  Eq.  (N.  C)  885, 34  Am.  Dea  62.    See  also  In  re  Perrse,  3  Molloy, 

407;  Toung  v.  Stevens,  48  N.  H.  188,  94. 

97  Am.  Dea  592;  Stannard  ▼.  Burns  ^  Pearl  v.  McDowell,  8  J.  J.  Marsh. 

(1891),  63   Vt.  244  22  AtL  R.  460;  (Ky.)  658,  20  Am.  Dea  199. 

Sawyer  v.  Lufkin,  56  Ma  808;  Mo-  ^Surles  v.  Pipkin,  69  N.  a  51& 
Cormick  v.  Littler,  85  111.  62;  Ken- 
dall v.  May,  10  AUen  (Mass.),  5a 
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h.  Incompetency  by  Eeason  of  Drunkenness. 

§86.  Contracts  of  dranken  persons.  —  The  contracts  of 
dranken  persons  stand  upon  much  the  same  ground  as  the  con- 
tracts of  the  insane.  Intoxication  will  avoid  a  contract  when, 
and,  usually,  only  when,  it  was  so  extreme  that  the  party  sought 
to  be  charged  was  incapable  of  clearly  perceiving  and  assent- 
ing to  the  contract.*  Where  it  is  of  this  degree,  the  other  party 
need  not  have  participated  in  causing  it;'  but  where  he  did,  a 
much  less  degree  will  suffice  to  invalidate  the  contract.' 

§  87, Contract  voidable  and  not  void. —  The  contract 

of  the  drunken  person  is  voidable  only  and  not  void,*  and  if  he 
would  disaffirm  it  he  must  make  restitution  of  what  he  has 
received  under  it.*  After  he  becomes  sober  he  may  likewise 
affirm  it,*  and  affirmance  will  be  presumed  where,  with  knowl- 
edge, he  retains  the  consideration.^ 

§  88.  Bona  fide  holders. —  Complete  incapacity  result- 
ing from  drunkenness  should,  it  has  been  said,  render  bis  nego- 

1  Wade  v.  Ck>lvert,  3  MUl  (&  (X\  27,  N.  J.  Eq.  485;  French  v.  French,  8 

12  Am.  Dec  652;  Frenoh  v.  Frenoh,  Ohio,  214,  81  Am.  Dec.  441;  Noel  v. 

8  Ohio,  2H  81  Am.  Dea  441;  Bush  Karper,6dPa.8t97;Dulan}rT.Green, 

▼.  Breinig,  113  Pa.  St  810,  6  AtL  R  4  Harr.  (Del)   285;   Gummings  t. 

86,  57  Am.  R.  469;  Wright  v.  Fisher,  Henry,  10  Ind.  109;  CJory  ▼.  Cory,  1 

65  Mich.  279,  82  N.  W.  B.  605,  8  Am.  Yea  Sr.  (Eng.)  19;  Pitt  v.  Smith,  8 

St.  R.  886;  Bates  v.  Ball,  72  lU.  108;  Camp.  88;  Newell  ▼.  Fisher,  n  S.  & 

Caulkins  v.  Fry,  85  Ck>nn.  170.  M.  (Mi8&)  481,  49  Am.  Dec  66;  Reyn- 

^  Wigglesworth  v.  Steers,  1  £L  &  li.  olds  v.  Waller,  1  Wash.  (Va.)  164; 

(Va.)  70.  8  Am.  Dea  60SL  Menkins  v.  Lightner,  18  111.  282;  Tay- 

8  Willoox  V.  Jackson,  51  Iowa,  208,  lor  v.  Patrick,  1    Bibb  (Ky.),   168; 

IN.  W.R.518;  Hotchkiss  ▼.  Fortson,  Broadwater  ▼.  Dame.  10  Ma  277; 

7  Yerg.  (Tenn.)  67;  White  t.  Cox,  8  Hutchinson    ▼.    Brown,   1    Clarke 

Hay  w.  (Tenn.)  79;  Henry  v.  Ritenour,  (N.  Y.),  Ch.  40a 

81  Ind.  186.  6  Joest  v.  WUliams,  42  Ind.  565, 18 

*  Carpenter  y.  Rodgers,  61  Mich.  Am.'R.  877;  McGuire  v.  Callahan,  19 

884,  28  N.  W.  R.  156, 1  AnL  St  R.  595,  Ind.  12a 

citing  Matthews  t.  Baxter,  L.  R.  8  *  Carpenter  v.  Rodgers,  tuprc^  and 

Ex.  (Eng.)  182;  Caulkins  v.  Fry,  85  cases  cited. 

Conn.  170;  Foss  v.  Hildreth,  10  Allen  ?  Per  Alderson,  R,  in  Gore  y.  Gib- 

(Mass.),  76;  Van  Wyck  v.  Brasher,  81  son«  18  Mee&  &  W.  62a 
N.  Y.  260;  Warnock  ▼•  Campbell,  25 
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tiable  instr4iment  void,^  even  in  the  hands  of  a  "bona  fide  holder, 
though  the  contrary  has  been  held; '  and  certainly  nothing  less 
than  entire  incapacity  onght  to  affect  the  honafide  holder  in  the 
absence  of  such  fraud  on  the  maker  as  amounts  to  illegality.' 

§  89.  Habitual  drunkards. —  The  contract  of  even  the  ha« 
bltual  drunkard  is  good  if  made  during  a  sober  interval.* 
But  — 

§  90,  Partial  intoxication  or  weakness  coupled  with  fraud. 

Where,  through  long-continued  indulgence,  the  mind  has  be^ 
come  weakened,  or  where,  though  the  person  is  not  completely 
incapacitated  by  present  drunkenness,  he  is  still  to  some  degree 
incompetent,  and  the  other  party  knew  of  his  condition,  the 
transaction  must  appear  to  have'  been  fair  and  open,^  and  fraud 
or  overreaching  will,  of  course,  avoid  it.* 

§91.  Drunkard  under  guardianship. —  If,  because  of  his 
incapacity,  the  habitual  drunkard  has  been  placed  under  legal 
guardianship,  and  the  control  of  his  estate  has  been  removed 
from  him,  contracts  made  by  him  thereafter  w^ill  be  of  no  ef« 
fect.^ 

1  Daniel  on  Neg.  Inst»  g  210i  sumption  of  fraud  arises  which  must 

*  State  Bank  v.  MoCoy,  69  Fa.  St  be  countervailed  by  evidenoe  of  a 

204^  8  Am.  R.  246;   McSparran  ▼•  fair  consideration,  and  fair  and  hon- 

Neely,  91  F&.  St  17.  est  dealing  on  the  part  of  him  who 

3  Miller  v.  Finley,  26  Mich.  249, 12  claims  the  note  as  a  valid  contract 
Am.  R.  80&  Hale  ▼.  Brown,  11  Ala.  87." 

4  Bitter's  Appeal,  69  Fft.  St  9.  See  <Hotohkiss  ▼.  Fortson,  7  Yerg. 
also  Van  Wyok  ▼.  Brasher,  81  N.  Y.  (Tenn.)  67;  White  v.  Ck>x,  8  Hayw. 
26a  (Tenn.)  79;  Calloway  v.  Witherspoon* 

«In  Holland  ▼.  Barnes,  68  Ala.  88,  5  Ired.  (N.  Q)  Eq.  128;  Cruise  ▼. 

25  Am.  R.  695,  Brickell,  CL  J.,  says:  Christopher,  5  Dana  (Ky.),  181 ;  Henry 

"  When  evidence  is  given  that  on  an  t.  Ritenour,  81  Ind.  186;  Mansfield  t. 

insufficient  consideration  a  promis-  Watson,  2  Iowa,  111;  Murray  v.  Car- 

sory  note  has  been  obtained  from  a  lin,  67  III  286^ 
person  enfeebled  in  body  and  mind,       ^See  wnXt^  §72;  Lynch  v.  Dodge, 

by  disease  and  long-continued  drunk-  130  Mass.  458;  Manson  ▼.  Felton,  18 

enness,  and  who  at  its  execution  is  Pick.  (Masa)  206ii 
under  the  influence  of  liquor,  a  pre* 
7                                           97 
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0.  Incompetenoj  of  Spendthrifts,  eto. ' 

§  93.  Spendthrifts  and  other  persons  under  guardianship. 

Provision  is  usually  made  by  statute  for  the  appointment  of 
guardians  for  such  persons  as  by  drinking,  gaming,  debauch- 
ery or  incompetence  are  likely  to  squander  their  estates  and 
become  charges  upon  the  public.  The  effect  of  proceedings 
resulting  in  the  appointment  of  a  guardian  is  usually  to  take 
away  from  the  Ward,  during  guardianship,  all  general  capacity 
to  enter  into  contracts,  though,  as  in  the  case  of  insane  per- 
sons and  infants,  he  may  bind  himself  for  necessaries.^ 

3.  Legal  Incompetency. 

§  93.  In  general. —  In  addition  to  the  various  kinds  of  in- 
capacity which  have  been  denominated  ncUuralj  are  certain 
others  which  exist  not  so  much  because  of  any  inherent  or 
natural  incompetency,  but  rather  as  the  result  of  express  rules 
of  law  declared  for  the  purpose  not  only  of  guarding  against 
sapposed  weakness  or  exposure  to  improper  influences,  but 
also  of  subserving  certain  ends  approved  by  the  general  pol- 
icy of  the  law. 

Of  these  kinds  of  incapacity,  the  most  important  are  those 
of  the  infant  and  the  married  woman.  Corporations  and  other 
more  or  less  similar  bodies  are  also  sabject  to  legal  incapacity. 

Of  the  incapacity  of  the  infant,  it  is  to  be  said  that  his  in- 
competency may  be  the  result  of  both  classes  of  causes.  Dur- 
ing his  tender  years  he  is  under  a  natural  incapacity,  but  as 
he  approaches  more  and  more  nearly  to  the  period  of  his  ma- 
jority —  a  period  arbitrarily  established  —  he  becomes  less  and 
less  subject  to  any  natural  incapacity  and  is  subject  only  to 
that  which  the  law  imposes  upon  him.  He  may  thus  be  act- 
ually as  competent  to  act  in  his  own  behalf  on  the  day  before 
he  attains  his  majority  as  on  the  day  after;  but  the  law  makes 
no  such  distinction. 

The  same  may  be  said  of  the  married  woman.    She  may 

1  Manson  ▼.  Felton,  18  Pick.  (Mass.)  608,  98  Am.  Dea  117;  Lynch  v. 
206;  Chandler  v.  Shnmons,  97  Mas&    Dodge,  180  Mass.  459. 
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have  as  much  actual  capacity  to  make  contracts  the  day  after 
her  marriage  as  she  had  the  day  before;  but  here  ag^iu  the 
common  law  imposes  an  arbitrary  bar. 

a.  Of  the  Incapacity  of  the  Infant 

§  94.  In  general. — The  question  of  the  general  contractual 
incapacity  of  the  infant  is  one  foreign  to  the  present  work, 
and  the  matter  of  his  particular  incapacity  to  buy  and  sell 
chattels  might  also,  perhaps,  be  properly  excluded  from  con- 
sideration herein;  but,  in  the  belief  that  it  may  subserve  a  pur- 
pose sufficiently  useful  to  justify  the  space  consumed,  a  gen- 
eral view  of  this  narrower  field  will  be  attempted. 

§  95.  Infant's  eontracts  are  voidable  and  not  void. —  It  is 

now  well  settled,  as  a  general  rule,  that  the  contracts  of  an  in- 
fant are  voidable  merely  and  not  void ;  and  this  rule  applies  as 
well  to  his  deeds  and  conveyances  of  his  real  estate  ^  as  to  his 
sales,  mortgages  and  assignments  of  his  personal  property.' 

Without  attempting  to  go  at  large  into  all  the  matters  which 
may  be  suggested  by  this  discussion,  a  few  points  may  be 
briefly  touched  upon.    Thus  — 

§  96. What  meant  by  voidable. —  With  respect  of  void- 
able contracts  generally,  it  is  ordinarily  true  that  they  are  valid 
till  avoided,  and  not  void  till  ratified.    With  respect  of  the 

1  Cole  V.  Pennoyer,  14  IlL  158;  Keil  Va.  ftS,  46  Am.  R.  709;  Birch  v.  Lin- 

V.  Healey,  84  111.  104.  25  Am,  R.  43^;  ton,  78  Va.  584, 49  Am.  R.  881;  Gillea- 

Oreen  v.  Wilding,  59  Iowa,  679,  13  pie  v.  Bailey,  12  W.  Va.  70,  29  Am. 

N.  W.  R  761,  44  Am.  R  696;  Philips  R  445;  Logan  v.  Gardner,  186  Pa.  St. 

T.  Green.  8  A.  K.  Marsh.  (Ky.)  7,  588,  20  Anou  St  R  989,  20  AtL  R  625. 
18  Am.  Deo.  124;    Breokenridge  v.        2  Holmes  v.  Rioe,  45  Mich.  142.  7 

Ormsby.  1  J.  J.  Marsh.  (Ky.)  286, 19  N.  W.  R  772;  Williams  v.  Brown,  84 

AnL  Dea  71;    Davis  v.  Dudley,  70  Ma  594;    Kingman  v.  Perkins,  105 

Me.  236,  35  Am.  R  818;   Touse  ▼.  Mass.  Ill;   Cogley  v.  Cushman.  16 

Norooms,  12  Ma  549,  51   Am.  Deo.  Minn.  397;  Ck>rey  v.  Burton,  32  Mioh. 

175;  Bool  V.  Mix,  17  Wend.  (N.  Y.)  30;  Osburn  v.  Farr,  42  Mioh.  184,  3 

119,  81  Am.  Dea  286;  Wheaton  v.  N.  W.  R  299;  Rioe  v.  Boyer,  108  Ind. 

East.  5  Yerg.  (Tenn.)  41,  26  Am.  Dea  472,  9  N.  £.  R  420,  58  Am.  R  53; 

251;  Bigelow  v.  Kinney,  3  Vt  858,  21  Soper  v.  Fry,  87  Mioh.  236i 
Am.  Dea  589;  Wilson  v.  Branch,  77 
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contracts  of  infants,  the  word  seems  not'to  have  in  all  cases 
the  same  meaning.  Where  the  contract  made  by  the  infant 
has  been  executed  on  his  part,  that  is,  where  he  has  parted  with 
something  which  he  was  to  part  with  under  the  contract,  it  is 
said  that  the  contract  is  binding  until  it  is  avoided  by  the  in- 
fant, by  words  or  conduct  which  show  that  he  refuses  longer 
to  be  bound  by  it.  "  But  when  it  is  said  that  the  executory 
contract  of  an  infant  is  voidable,  the  idea  represented  is  that 
the  contract  is  susceptible  of  confirmation  or  avoidance  by  the 
promisor,  though  it  is  not  binding  until  it  is  ratified."  ^  This 
distinction  between  the  executed  and  the  executory  contract 
of  the  infant  has  been  criticised.  Thus  it  is  said  in  one  place :  * 
*^  This  is  a  senseless  and  erroneous  distinction.  Executory  con- 
tracts of  infants  are  no  more  invalid  than  executed  contracts. 
Both  are  binding  until  disafiirmed.  No  one  would  contend 
that  infants'  executory  contracts  could  be  disregarded  as  nulli- 
ties by  the  adult  contracting  parties,  or  by  third  persons,  until 
they  had  been  ratified;  yet  this  is  precisely  what  the  doctrine 
leads  to.  It  may  be  that  a  ratification  will  result  from  less 
positive  acts  or  conduct  in  case  of  executed  contracts  than  la 
case  of  -executory ;  but  this  does  not  prove  that  the  one  class 
has  a  greater  binding  effect  than  the  other."  It  must  be  con- 
ceded, however,  that  the  distinction  has  found  quite  a  firm 
lodgment  in  our  law.' 

§  97, Who  may  avoid. — The  privilege  of  infancy  is  a 

personal  one,  which  can  be  availed  of  only  by  the  infant  him- 
self and  those  who  represent  him  personally.*  The  other  party 
to  the  contract  cannot  insist  upon  this  disability,  if  the  infant 

iMinock  v.  Shortridge  (1870),  21  case  of  NiohoLs  &  Shepard  Ca  ▼.  Sny- 

Mich.  804;  Edgerly  v.  Shaw  (1852),  der  (1900),  78  Minn.  502,  81  N.  W.  R. 

25  N.  H.  514»  57  Am.  Dea  849;  State  610. 

v.  Plaisted  (1862),  48  N.  H.  413;  Mor-  « Oliver  y.  Houdlet  (1816),  18  Mass, 
ton  y.  Steward  (1879)^  6  III  App.  588;  287,  7  Am.  Deo.  184;  Cannon  ▼.  Ala- 
Lynch  v.  Johnson  (1896),  109  Mich,  bury  (1817),  1  A.  K  Marsh.  (Ky.)  76, 
640.  67  N.  W.  B.  90a  10  Am.  Dea  709;  Patterson  v.  Lip- 

sXote  to  Craig  ▼.  Van  Bebber,  18  pincptt  (1885),  47  N.  J.  U  457, 64  Am. 

Am.  St  R.  579.  R.  17& 

'See^  for  example^  the  very  late 
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does  not  see  fit  to  raise  it.^  17'either  can  a  stranger  to  the  con- 
tract take  advantage  of  it.'  The  infant's  creditors,  moreover, 
are  precluded,'  and  so  is  his  assignee  in  bankruptcy  or  insolv- 
ency.* As  stated  in  one  case,* "  Voidable  acts  by  an  infant 
can  be  avoided  by  none  but  himself  or  his  privies  in  blood,  and 
not  by  privies  in  estate;  and  this  right  of  avoidance  is  not  as- 
signable." 

The  infant's  heir,*  however,  or  guardian,^  or  personal  repre- 
sentative,* may  avoid  the  contract  if  the  time  has  not  expired. 

§  98» When  avoided. —  With  respect  of  the  time  at 

which  the  infant's  contracts  may  be  avoided,  a  distinction  is 
made  between  his  conveyances  of  realty  and  his  contracts  re- 
specting personalty.  The  former  may  usually  be  effectively 
avoided  only  after  he  becomes  of  age ;  but  the  latter,  by  the 
weight  of  authority,  may  be  avoided  either  during  his  minority 
or  within  a  reasonable  period  thereafter.* 

§  99. When  ratify. —  While  the  infant  may  thus  dis- 

afBrm  during  infancy,  he  cannot,  for  obvious  reasons,  effectu^ 
ally  ratify  until  he  becomes  of  age;  for  the  ratification  is  the 

1  Holt  ▼•  Ward  Clarencieuz  (1732)/  however,  then  his  privies  in  estate 
2  Strange,  987;  Monaghan  v.  Insur-  may  avail  themselves  of  such  avoid- 
ance Ca  (1884),  53  Mich.  238;  Hunt  ance.  Shrook  v.  Growl  (1882),  88  Ind. 
V.  Peake  (1826),  5  Cow.  (N.  Y.)  475,  15  248. 

Am  Dec.  475;  Stiff  v.  Keith  (1887),  « lUinois  Land. Oa  v.  Bonner  (1874), 

143  Mass.  224.  75  UL  815;  Veal  v.  Fortaon  (1882),  57 

>  Board  of  Trustees  ▼.  Anderson  Tex.  482. 

(1878),  63  Ind.  867,  80  Am.  R  224;  7  CJompare  Oliver  v.  Houdlet  (1816), 

Holmes  v.  Rice  (1881),  45  Mich.  142,  18  Mass.  237,  7  Am  Dec.  134;  Chand- 

7  N.  W.  R.  772;  Soper  v.  Fry  (1877),  ler  v.  Simmons  (1867),  VJ  Mass.  508, 

87  Mich.  236.  98  Am.  Dec.  117. 

•Kingman  v.  Perkins  (1870),  105  STillinghast  v.  Holbrook  (1862),  7 

Mass.  Ill;  Yates  v.  Lyon  (1874),  61  R.  L  230;  Shropshire  v.  Bums  (1871), 

N.  Y,  844  46  Ala.  lOa 

•Mansfield  ▼.  (Gordon  (1887),   144  » House  v.  Alexander  (1885),  105 

Masa  168, 10  N.  B.  R  77a  Ind.  109. 55  Am.  R  ^89;  Rice  v.  Boyer 

9  Austin  V.  Charlestown  Seminary  (1886),  108  Ind.  472,  58  Am.  R  58; 

(1844),  8  Met  (Masa)  196.  Miller  v.  Smith  (1879X  26  Minn.  248, 

After  the  contract  has  been  duly  %1  Am.  R  407;  Stafford  v.  Roof  (1827), 

avoided  by  the   infant  pOTSonally,  9  Cow.  (X.  Y.)  626. 
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act  which  is  to  give  the  final  validity  to  the  act  and  reqaires 
full  capacity.  Otherwise  he  might  claim  to  disaffirm  his  ratifi- 
cation. 

§  100. How  much  to  be  ratified.— If  the  infant  ratifies 

or  repudiates  at  all,  he  must  in  general  deal  with  the  whole 
contract,  and  not  with  inseparable  parts  of  it.*  He  clearly  may 
not,  after  he  becomes  of  a^e,  so  ratify  a  part  as  to  secure  the 
benefits  of  the  contract  while  he  repudiates  its  liabilities. 

§  101. Effect  of  ratification  .—  The  ordinary  effect  of 

ratification  is  that  the  contract  then  becomes  binding  from  the 
beginning,  and  not  merely  from  the  date  of  ratification.'  When 
once  effectually  ratified,  the  contract  cannot  be  subsequently 
disaffirmed.' 

§  102. Knowledge  of  non-liability.— Whether  the  acts 

of  the  former  infant  relied  upon  as  constituting  ratification 
must  have  been  done  with  knowledge  that  he  was  not  legally 
liable  upon  the  contract,  is  a  question  upon  which  the  author- 
ities are  in  conflict;  with  the  weight  of  reason  and  modem 
authority  to  the  effect  that,  in  the  absence  of  fraud  or  unfair 
advantage  on  the  part  of  the  other  party,  such  knowledge  is 
not  necessary.* 

1  Biedermaa  v.  0*Ck>iinor  (1880),  117  may  make  his  ratification  partial  or 

III  408;  Langdon  v.  Clayaon  (1889),  conditional;  in  which  event  it  will 

75  Mioh.  204;  Uecker  v.  Koehn  (1887),  be   binding  only  according  to  its 

21  Neb.  659,  59  Am.  R.  849;  Lynde  v.  terma 

Budd  (1880),  3  FfeLige  (N.  T.X  Ch.  191,       >  See  Hastings  v.  DoUarhide  a864), 

21  Am.  Dec.  84;  Bigelow  v.  Kinney  24  CaL  195;  Volts  t.  Volts  (1888),  75 

(1830),  8  Vt  853,  21  Aul  Dec.  589;  Ala.  555. 

American   Freehold    Mtg.    Oa    v.       *  Mr.  Greenleaf  (Eyidenoe,  toL  II, 

Dykee  (1895),  111  Ala.  178, 56  Aul  St  g  867)  lays  down  the  role  that  such 

R.  88.  knowledge  is  necessary,  and  his  state* 

3  Minock  ▼.  Shortridge  (1870),  21  ment  has  been  often  quoted,  as,  e.  (7., 

Mich.  304;  Hall  ▼.  Jones  (1863),  21  in  Turner  v.  Gaither  (1880),    88   N. 

Md.  489;  Cheshire  v.  Barrett  (1827),  C  357,    35   Am.  R    574   [see   also 

4  McCord  {&,  C.\  241, 17  Am.  Dea  785.  Hinely  v.  Margarits  (1846),  3  F&.  St. 

But  in  Minock  v.  Shortridge,  supra,  428] ;  but  the  more  modem  cases  are 

in  reference  to  executory  contracts,  the  other  way.    Anderson  y.  Soward 

the  court  say  that  the  former  infant  (1888)^  40  Ohio  St  825,  48  Am.  B.  687; 
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CH.  III.]  CAPACITY  OF  PABTIES.  [§§  103-105. 

§  103. Consideration  for  the  ratification. —  No  new 

consideration  for  the  ratification  is  necessary.^  The  contract, 
by  the  hypothesis,  was  only  voidable,  not  void;  the  ratifica- 
tion does  not  amount  to  the  making  of  a  new  contract,  but  is 
simply  indicative  of  a  final  intention  to  be  bound  by  one  al- 
ready made  upon  a  sufficient  oonsideratioiL 

§  104. Batiflcation^  how  effected.—  Unless  required  by 

statute,  as  in  some  cases  where  written  ratification  is  pre- 
scribed, no  particular  form  of  ratifying  is  necessary.  It  may 
be  either  express  or  implied.  Ordinarily,  any  words  or  con- 
duct clearly  and  unequivocally  indicating  an  intention  to  be 
bound  by  the  contract  is  sufficient.  Where  the  contract  has 
been  so  far  executed  that  the  infant  must  be  the  moving  party, 
a  failure  to  disaffirm  within  a  reasonable  time  suffices.  Where 
the  infant  has  received  performance  by  the  other  party,  and 
aiter  majority  deals  with  the  thing  received  as  being  the  owner 
of  it,  or  where  after  majority  he  demands  or  accepts  perform- 
ance by  the  other  party,  as  on  the  basis  of  a  subsisting  con- 
tract, there  is  strong  evidence  of  ratification. 

§  105. .  On  the  other  hand,  where  the  contract  is  wholly 

executory  so  far  as  the  infant  is  concerned  —  where  the  pur- 
pose is  to  compel  the  former  infant  to  do  something  merely  by 
reason  of  his  agreement  made  during  infancy,  especially  an 
agreement  to  pay  money, —  and  ratification  since  majority  is 
relied  upon  to  defeat  his  plea  of  infancy,  very  clear  evidence 
of  ratification  is  required.  "  To  sustain  an  action  against  a 
person  of  full  age,  or  a  promise  made  by  him  when  an  infant," 
it  is  said  in  one  case,'  '*  there  must  be  a  complete  ratification, 
either  by  a  new  promise  to  pay,  or  by  positive  acts  of  the  in- 
dividual, after  he  has  been  of  age  a  reasonable  time,  in  favor 

Clark  v.  Van  Court  (1884),  100  Ind.  053;  Jefford  ▼.  Ringgold  (1844),  6  Ala. 

113,  50  Am.  R.  774;  American  Mort-  544:  American  Freehold  Mtg.  Ca  ▼. 

gage  Ca  ▼.  Wright  (1896),  101  Ala.  Dykea  (18S5),  111  Ala.  17%  20  a  B. 

658,  14  &  &  809;  fiestor  ▼.  Hickey  136,  66  Am.  St  R.  8& 
(1898),  71  Conn.  181,  41  AtL  &  555.  >  Tibbets  v.  Qarrish  (1852),  26  N.  H. 

1  Conklin  y.  Ogbom  (1866),  7  Ind.  41,  57  Am.  Deo.  807. 
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act  which  is  to  give  the  final  validity  to  the  act  and  reqaires 
fall  capacity.  Otherwise  he  might  claim  to  disaffirm  his  ratifi- 
cation. 

§  100. How  much  to  be  ratified. —  If  the  infant  ratifies 

or  repudiates  at  all,  he  must  in  general  deal  with  the  whole 
contract,  and  not  with  inseparable  parts  of  it.*  He  clearly  may 
not,  after  he  becomes  of  a^e,  so  ratify  a  part  as  to  secure  the 
benefits  of  the  contract  while  he  repudiates  its  liabilities. 

§  101. Effect  of  ratiflcation.— The  ordinary  effect  of 

ratification  is  that  the  contract  then  becomes  binding  from  the 
beginning,  and  not  merely  from  the  date  of  ratification.'  When 
once  effectually  ratified,  the  contract  cannot  be  subsequently 
disaffirmed.' 

§  102. Knowledge  of  non-liability.— Whether  the  acts 

of  the  former  infant  relied  upon  as  constituting  ratification 
must  have  been  done  with  knowledge  that  he  was  not  legally 
liable  upon  the  contract,  is  a  question  upon  which  the  author- 
ities are  in  conflict;  with  the  weight  of  reason  and  modem 
authority  to  the  effect  that,  in  the  absence  of  fraud  or  unfair 
advantage  on  the  part  of  the  other  party,  such  knowledge  is 
not  necessary.* 

1  Biederman  v.  0'Ck>nnor  (1886),  117  may  make  his  ratification  partial  or 

III  498;  Langdon  v.  Clayaon  (1889),  conditional;  in  which  event  it  wiU 

75  Mich.  204;  Uecker  v.  Koehn  (1887)^  be   binding   only   according  to  its 

21  Neb.  559,  59  Am.  R.  849;  Lynde  v.  terma 

Budd  (188()),  3  Ffekige  (N.  T.X  CIl  191,       >  See  Hartings  v.  DoUarhide  (1864), 

21  Am.  Dec.  84;  Bigelow  v.  Kinney  24  CaL  195;  Volts  ^.  Volts  (1888),  75 

(1830),  8  Vt  853,  21  Am.  Dec.  589;  Ala.  555. 

American   Freehold    Mtg.    Ca    v.       ^  Mr.  Greenleaf  (Evidence,  voL  11, 

Dykes  (1895),  111  Ala.  178, 56  Am.  St  g  867)  lays  down  the  rule  that  such 

R  88.  knowledge  is  necessary,  and  his  state- 

3  Minock  v.  Shortridge  (1870),  21  ment  has  been  often  quoted,  as,  e.  (7.^ 

Mich.  804;  EbOl  t.  Jones  (1868).  21  in  Turner  v.  Gather  (1880),    88   N. 

Md.  489;  Cheshire  v.  Barrett  (1827),  a  857,    35   Am.  R    574  [see   also 

4  MoCk>rd  (a  CX  241, 17  Am.  Dea  78&  Hinely  v.  Margarits  (1846),  8  Fa.  St 

But  in  Minock  v.  Shortridge,  suprc^  428] ;  but  the  more  modem  cases  are 

in  reference  to  exeetUory  contracts,  the  other  way.    Andeison  t.  Soward 

the  court  say  that  the  former  infant  (1888)^  40  Ohio  St  825,  48  Am.  B.  687; 
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CH.  III.]  CAPACITY   OF   PABTIES.  [§§  103-105. 

§  103. Consideration  for  the  ratification. — No  new 

consideration  for  the  ratification  is  necessary.^  The  contract, 
by  the  hypothesis,  was  only  voidable,  not  void;  the  ratifica- 
tion does  not  amount  to  the  making  of  a  new  contract,  but  is 
simply  indicative  of  a  final  intention  to  be  bound  by  one  al- 
ready made  upon  a  sufficient  oonsideratioiL 

§  104. Batifleation^  how  effected.—  Unless  required  by 

statute,  as  in  some  cases  where  written  ratification  is  pre- 
scribed, no  particular  form  of  ratifying  is  necessary.  It  may 
be  either  express  or  implied.  Ordinarily,  any  words  or  con- 
duct clearly  and  unequivocally  indicating  an  intention  to  be 
bound  by  the  contract  is  sufficient.  Where  the  contract  has 
been  so  far  executed  that  the  infant  must  be  the  moving  party, 
a  failure  to  disaffirm  within  a  reasonable  time  suffices;  Where 
the  infant  has  received  performance  by  the  other  party,  and 
after  majority  deals  with  the  thing  received  as  being  the  owner 
of  it,  or  where  after  majority  he  demands  or  accepts  perform- 
ance by  the  other  party,  as  on  the  basis  of  a  subsisting  con- 
tract, there  is  strong  evidence  of  ratification. 

§  105.  .  On  the  other  hand,  where  the  contract  is  wholly 

executory  so  far  as  the  infant  is  concerned  —  where  the  pur- 
pose is  to  compel  the  former  infant  to  do  something  merely  by 
reason  of  his  agreement  made  during  infancy,  especially  an 
agreement  to  pay  money, —  and  ratification  since  majority  is 
relied  upon  to  defeat  his  plea  of  infancy,  very  clear  evidence 
of  ratification  is  required.  ^^  To  sustain  an  action  against  a 
person  of  full  age,  or  a  promise  made  by  him  when  an  infant^" 
it  is  said  in  one  case,'  '*  there  must  be  a  complete  ratification, 
either  by  a  new  promise  to  pay,  or  by  positive  acts  of  the  in- 
dividual, after  he  has  been  of  age  a  reasonable  time,  in  favor 

Clark  V.  Van  Court  (1884),  100  Ind.  553;  Jefford  y.  Ringgold  (1844),  6  Ala. 

113,  50  Am.  R.  774;  American  Mort-  544:  American  Freehold  Mtg.  Ca  v. 

gage  Ca  ▼.  Wright  (1896),  101  AUl  Dykea  (1895),  111  Ala.  17%  80  a  B. 

658,  14  &  &  809;  Beetor  ▼.  Hiokey  136^  66  Am.  St  R.  8& 
(1898),  71  Conn.  18t  41  AtL  R  555.  »  Tibbets  v.  Qarrish  (1852),  26  N.  H. 

1  Conklin  y.  Ogbom  (1866)^  7  Ind.  41,  57  Am.  Deo.  807. 
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of  his  contract,  which  are  of  a  character  to  constitute  as  per- 
fect evidence  of  a  ratification  as  an  express  and  unequivocal 
promise."  While  this  may^eem  a  strong  statement  of  the  rule, 
it  is  fairly  representative  of  the  authorities.* 

Passing  now  to  the  particular  questions  in  hand,  and  apply- 
ing these  general  principles  here  touched  upon,  it  may  be  no- 
ticed, first,  that — 

§  106.  Sale  or  exchange  by  infants  is  voidable. — An  in- 
fant's sale  or  exchange  of  his  personal  property,  though  accom- 
panied by  a  delivery  of  the  possession  thereof,  is  voidable  at  the 
infant's  election.* 

§  107.  When  raay  be  avoided. —  And,  though  there  are 

some  rulings  to  the  contrary,'  the  executed  sale  or  exchange, 
at  least  when  made  without  fraud  on  his  part,  may,  according 
to  the  great  weight  of  authority,  be  avoided  by  him  during  his 
minority,^  as  well  as  within  a  reasonable  time  after  he  becomes 
of  age.* 

1  See  also  Catlin  v.  Haddox  (1882),  81  Mich.  182  (of  which  it  is  said  in 

49  Conn.  402,  44  Am.  R  249;  Turner  note  to  18  Am.  St  R  602,  that  the 

▼.  Gaither  (1880),  88  N.  G.  857,  85  Am.  rule  ''is  not  correct  on  principle  and 

R  574;  Proctor    v.    Sears  (1862),  4  has  been  decided  to  the  contrary." 

Allen  (Mass.),  95;  Baker  v.  Kennett  Adams  ▼.  Beall,  67  Md.  53,  8  AtL  R 

(1873),  54  Ma  82;  Lynch  v.  Johnson  664,  1  Am.  St.  R  879);  Boody  v.  Mo- 

(1896),  109  Mich.  640,  67  N.  W.  R  908;  Kenney,  23  Ma  525.    Contra,  Towle 

Nichols  &  Shepard    Ckx  ▼.  Snyder  v.  Dresser,  78  Me.  252.  • 
(1900),  78  Minn.  502,  81  N.  W.  R  516.       <  As  is  said  in  Towle  v.  Dresser,  78 

STowlev.  Dresser, 73  Ma  252;  Staf-  Ma  252,  ''By  reason  of  the  transi* 

ford  V.  Rx)f,  9  Cow.  (N.  Y.)  626;  Bool  tory  nature  of  personal  property,  to 

V.  Mix,  17  Wend.  (N.  Y.)  119,  31  Am.  withhold  this  right  from  the  infant, 

Dea  285;  Carr  v.  Clough,  26  N.  H.  perhaps  for  a  term  of  years,  until  he 

280, 59  Am.  Dea  345 ;  State  v.  Plaisted,  became  of  age,  would,  in  many  cases, 

43  N.  H.  413;  Chapin  v.  Shafer,  49  be  to  make  it  utterly  valuelesa"    To 

N.  Y.  407;   Cogley  v.  Cushman,  16  like  effect:  Chapin  v.  Shafer,  49  N.Y. 

Minn.  397;  Miller  v.  Smith,  26  Minn.  407;  Rice  v.  Boyer,  108  Ind.  472,  9  N. 

248,  37  Am.  R  407.  R  R  420,  58  Am.  R  53  (citing  Briggs 

3  As  in  Roof  y.  Stafford,  7  Cow.  v.  McCaba27  Ind.  327;  Indianapolis, 

(N.  Y.)  179,  reversed  in  Stafford  v,  eta  Ca  v.  Wilcox.  59  Ind.  429;  Clark 

Roof,  9  Cow.  626;  Dunton  v.  Brown,  v.  Van  Court,  100  Ind.  113, 50  Am.  R 

*  ^Beardsley  v.  Hotchkiss,  96  N.  Y.    (Tenn.)    469;    Chapin  v.  Shafer,  49 
201;   Summers  v.  Wilson*  2  Cold.    N.  Y.  407. 
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§108. How  disafflrmed. —  The  disaffirmance  maybe 

by  express  notice  to  that  effect,^  by  action  to  recover  the  prop- 
erty,* or,  particularly  where  the  property  has  not  yet  been  de- 
livered, by  some  act  showing  unequivocally  a  determination 
not  to  be  bound  by  it,  as  by  an  absolute  sale  to  another  person.' 

§  109. Necessity  of  restoring  consideration. — Whether, 

upon  a  disaffirmance  of  the  contract,  a  restitution  of  the  con- 
sideration received  for  the  sale  is  necessary,  is  a  question  upon 
which  the  authorities  are  much  in  conflict.  Certain  of  the 
cases  hold  that  such  restitution,  either  in  specie  or  in  value, 
is  necessary ;  ^  others  that  it  is  necessary  in  equity,  but  not  at 

774;  House  t.  Alexander,  105  IncL  ment  of  money  or  the  deUvery  of 

109,  4  N.  E.  R  891,  65  Am.  R  189;  property,  he   cannot  disaffirm   the 

Hoyt  T.  Wilkinson,  57  Vt  404;  Prioe  contract  and  recover  back  what  he 

V.  Furman,  27  Vtb  268,  65  Am.  Dea  has  paid*  without  restoring  to  the 

194;  Willis  t.  Twambly,  18  Mass.  204;  other  party  what  he  has  received 

Stafford  v.  Root  9  Cow.  626;  Bool  v.  from  him.  Holmes  v.  Blogg  (8  Taunt. 

Mix,  17  Wend.  119,  81  Am.  Dec.  285);  608),  4  Com.  L.  252:  Corpe  v.  Over- 

HaU  V.  Butterfield,  59  N.  H.  854»  17  ton  (10  Bing.  252X  25  id.  121;  Farr  v. 

Am.  R  209.  Sumner,  12  Vt  82,  86  Am.  Dec.  827.'' 

I  Scranton  v.  Stewart,  52  Ind.  68;  To  like  effect:  Whitcomb  v.  Joslyn, 

Long  V.  Williams,  74  Ind.  115.  61  Vt  79,  81  Am.  R  678  (but  Price  v. 

<  St  Louis,  etc.  By.  Ca  v.  Higgins,  Furman,  27  Vt  268,  65  Am.  Dec.  194, 

44  Ark.  298;  Watson  v.  BiUings,  88  recognizes  the  exception  spoken  of 

Ark.  278;  Sims  v.  £verhardt»  102  U.  S.  in  the  true  rule  as  given  in  the  text). 

300.  In  HaU  v.  Butterfield,  59  N.  H.  854, 

8Chapin  v.  Shafer,  49  N.  Y.  407;  47  Am.  R  209,  it  is  said:  "So  they 
State  V.  Flaisted,  48  N.  H.  418;  State  (infants)  were  formerly  allowed  to 
-v.  Howard,  88  N.  C.  650.  Said  Peck-  rescind  and  recover  what  they  had 
ham,  J.,  in  Chapin  v.  Shafer,  of  the  paid  on  their  conti'acts  without  re- 
disaffirmance  of  a  chattel  mortgage:  storing  what  they  had  received.  But 
-"Assuming  that  the  mortgage  is  this' has  been  changed,  and  it  is  now 
voidable  only,  then  the  mortgagor  held  that  they  cannot  rescind  with- 
had  a  right  to  avoid  it  at  any  time  out  restoring  or  offering  to  restore 
before  he  arrived  at  age  and  within  the  consideration,  if  remaining  in 
a  reasonable  time  thereafter,  by  any  specie  and  in  the  possession  or  con- 
act  which  evinced  that  purpose,  and  trol  of  the  infant  and  capable  of  re- 
an  unconditional  sale  of  the  prop-  turn;  and  in  some  jurisdictions  it  is 
erty  is  such  an  act"  now  held  that,  where  the  considera- 

4  In  Taft  V.  Pike,  14  Vt  405^  89  Am.  tion  cannot  be  restored,  the  infant, 

Dea  228,  it  is  said:  "It  is  well  settled  before  he  can  be  allowed  to  rescind, 

that  if  an  infant  has  executed  the  must  place  the  adult  in  as  good  con- 

oontract   on  his  part  by  the  pay-  dition  as  though  he  had  returned  the 
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law ;  *  and  still  others  that  it  is  not  necessary  at  all.*  The  true 
rule,  however,  seems  to  be  that  if,  at  the  time  of  the  disaffirm- 
ance, the  infant  still  has  in  his  possession  the  consideration  re- 
ceived, he  mast  ofiFer  to  return  it,  and  that  he  cannot  disaffirm 
the  contract,  if,  before  disaffirmance,  but  after  attaining  major- 

oonsideration,  or  he  must  account  the  party  seeking  the  relief,  or  in 

for  the  value  of  it"    [Citing  Garr  v.  him  from  whom  the  right  to  sue  is 

Clough,  26  N.  H.  289,  59  Am.  Dec.  derived,  the  bill,  to   be   sufficient^ 

345;  Heath  v.  West,  28  N.  H.  101;  must  tender,  or  offer  to  produce  or 

Locke  V.  Smith,  41  id.  846;  Young  v.  pay,  as  the  case  may  be.    Not  sa  if 

Stevens,  48  id.  IBS,  2  Am.  R.  202;  the  infant  has  used  or  consumed  it 

Heath  v.  Stevens,  48  N.  H.  251 ;  Kim-  during  his  minority.    Badger  v.  Phin« 

ball  V.  Bruce,  68  id.  827;   Price  v.  ney,  15  Mass.  859,  8  Am.  Dec.  105; 

Furman,  27  Vt  268,  65  Am.  Dec,  194;  Price  v.  Furman,  27  Vt,  268^  65  Am. 

Badger  v.  Phinney,  15  Mass.  359,  8  Deo.  194;  Ciiandler  v.  Simmons,  97 

AnL  Dea  105;  Riley  v.  Mallory,  38  Mas&  508,  98  Am.  Dea  117;  Walsh  v. 

Conn,  20L]    See  also  Stack  v.  Gava>  Young,  110  Mass.  396;  Green  v.Oreen, 

naugh«  67  N.  H.  149,  80  AtL  R  35a  69  N.  Y.  553,  25  Aul  R.  233;  DiU  v. 

^  Speaking  of  the  disaffirmance  of  Bowen,  54  Ind.  204;  PhiUips  v.  Qreen« 

executed  as  distinguished  from  ez-  5  T.  R  Mon.  (Ky.)  344;  Goodman  v. 

ecutory  contracts,  it  is  said  in  Eureka  Winter,  64  Ala.  410,  38  Am.  R  18; 

Ca  v.  Edwards,  71  Ala.  248,  46  Am.  Roberts  v.  Wiggin,  1  N.  H.  78,  8  Am. 

R  314»  of  the  former:  ''Then  the  Dec  3S." 

quondam  infant,  or  any  one  assert-       ^  Carpenter  ▼.  Carpenter,  45  Ind. 

ing  olayn  in  his  right,  must  become  142;  White  t.  Branch,  51  Ind.  210; 

the  actor;  and  coming  into  court  in  Briggs  v.  McCabe,  27  Ind.  827,  89 

quest  of  equity,  he  must  do  or  offer  Am.  Dea  503.  In  Clark  v.  VanCourt» 

to  do  equity,  as  a  condition  on  wliioh  100  Ind.  113,  50  Am.  R  774^  the  rale 

relief  will  be  decreed  to  him.    This  in  that  state  is  stated  as  foUows:  "A 

is  the  difference  between  asking  and  contract  made  by  an  infant,  although 

resisting  relief.    Roof  v.  Stafford,  7  executed,  is,  as  to  him,  voidable  (Fet* 

Cow.  (N.  Y.)  179;  HiUyer  v.  Bennett^  row  v.  Wiseman,  40  Ind.  148),  and  it 

3  Edw.  (N.  Y.)  Ch.  222;  Bartholomew  may  be  avoided  by  him  at  any  time 

V.  Finnemore,  17  Barbi  (N.  Y.)  428;  during  his  minority,  or  on  his  ar- 

Smith  V.  Evans,  5  Humph.  (Tenn.)  70;  rival  at  full  age  (Indianapolis  Chair 

Mustard  v.  Wohlford,  15  Gratt  (Va.)  Mfg.  Ca  v.  WUcoz,  59  Ind.  429),  with- 

329,  76  Am.  Dea  209;  Bedinger  ▼•  out  returning  or  offering  to  return  to 

Wharton,  27  Gratt  (V&)  857.    But  the  other  party  the  property  which 

it  is  only  in  equity  this  principle  ob-  was  obtained  from  him  under  the 

tain&    If  the  suit  be  at  law,  the  ten-  contract  Carpenter  v.  Carpenter,  45 

der  need  not  ordinarily  be  made  as  a  Ind.  142;  ToweU  v.  Penoe,  47  Ind.  804; 

condition  of  recovering  the  property.  White  v.  Branch,  51  Ind.  210;  DiU  ▼• 

But  if  the  suit  be  in  equity,  and  if  Bowen,  54  Ind.  204."    See  also  St 

the  money  or  other  valuable  thing  Louis,  eta  Ry.  Ca  v.  Higgins^  44 

be  still  in  eate^  and  in  poasession  of  Ark.  293L 
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ity,  he  has  disposed  of  the  property  or  thing  received,  or  has 
fraudulently  disposed  of  the  consideration  with  a  view  of  avoid- 
ing the  necessity  of  a  return  in  case  of  a  subsequent  disaflBrm« 
nace.  But  where  during  infancy  he  has,  even  improvidently 
or  carelessly,  consumed,  spent,  lost  or  injured  the  money  or 
thing  received  as  the  consideration,  he  may,  notwithstanding, 
either  before  or  within  a  reasonable  time  after  majority,  dis- 
affirm the  contract,  and  recover  what  he  has  parted  with,  al- 
though he  is  unable  either  to  return  what  he  received,^  or  to 
return  it  in  as  good  condition  as  when  he  received  it' 

1  Price  ▼.  FuTman,  27  Vt  268,  65  the  fruits  of  the  contract  which  he 
Am.  Dec  194^  is  a  leading  case  among  has  reoeived.  Tsit  ▼.  Pike,  14  Vt 
the  earlier  ones  in  which  this  rule  405,  89  Aul  Dea  228;  Walker  ▼.  Fer- 
was  leoognixed.  It  is  there  said:  lin,  4  id.  628;  Weed  ▼.  Beebe.  21  id. 
"The  doctrine  is  now  well  settled  by  495;  HUlyerv.  Bennett,  8  Edw.<N.  Y.) 
the  authorities  that  when  a  contract  Ch.  222;  Kitchen  ▼.  Lee,  11  Paige 
is  avoided  by  an  inftot  he  may  re*  (N.  T.X  107, 42  Am.  Dec.  101.  This 
cover  back  whatever  he  has  paid  or  mle.  however,  is  subject  to  an  im- 
delivered  on  it  If  services  have  been  portant  qualification.  A  distinction 
rendered,  he  may  recover  in  quantum  is  to  be  observed  between  the  case  of 
meruit  the  value  that  his  services  an  infant  in  possession  of  such  prop- 
have  been  upon  the  whole  state  of  erty  after  age  and  when  he  has  lost, 
the  case;  if  money  or  property  has  sold  or  destroyed  the  property  during 
been  paid  or  delivered,  it  can  equally  his  minority.  In  the  former  case,  if 
be  recovered.  Moses  v.  Stevena  2  he  has  put  the  property  out  of  his 
Pick.  (Mass.)  382;  Vent  v.  Osgood,  19  power,  he  has  ratified  the  contract 
id.  572;  Voorhees  v.  Wait»  15  N.  J.  h,  and  rendered  it  obligatory  upon  him; 
848;  Jndkins  v.  Walker,  17  Ma  88,  in  the  latter  case  the  property  is  to 
85  Am.  Dea  229;  Whitmarsh  v.  be  restored  if  it  be  in  his  possession 
Hall,  8  Denio  (N.  Y.),  875.  But  in  all  and  control  If  the  property  is  not 
such  cases,  as  a  general  rule,  if  the  in  his  hands  nor  under  his  control, 
infant  rescinds  the  contract  and  that  obligation  ceases.  To  say  that 
avoidshi8liabilit3ruponit,hemustsur-  an  infant  cannot  recover  back  his 
render  the  consideration  and  return  property,  which  he  has  parted  with 
what  he  has  received,  for  it  would  be  under  such  circumstances,  because 
unjust  to  permit  him  to  recover  back  by  his  indiscretion  he  has  spent,  con- 
what  he  has  paid  or  delivered  and  at  sumed  or  injured  that  which  he  re- 
the  same  time  permit  him  to  retain  oeived,  would  be  making  his  want  of 

3  Evidence  of  depreciation  in  the  the  damages,  in  an  aotion  by  him  to 
value  of  the  article  to  be  returned  recover  the  consideration  upon  his 
by  the  infi&nt  is  inadmissible  either  disaffirmance  of  the  contract  Price 
for  the  purpose  of  defeating  a  recov-  v.  Furman^  27  Vt  268^  65  Am.  Dea 
eiy,  or  for  the  purpose  of  reducing    194 
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§  110. Bight  to  recorer  from  snbseqnent  bona  fide 

purchaser. —  The  right  of  the  infant  to  disaffirm  is,  it  is  said, 
an  absolute  and  paramount  one,  superior  to  the  equities  of  all 
other  persons,  and,  when  it  may  be  exercised  at  all,  it  may  be 
exercised  against  the  hona  Jide  purchaser  from  his  grantee  as 
well  as  from  such  grantee  himself.* 

discretion  the  means  of  binding  him  repudiate  is  based  upon  the  incapao- 
to  all  his  improvident  contracts  and  ity  of  the  infant  to  contract,  and 
deprive  him  of  tliat  protection  which  that  incapacity  applies  as  weU  to  the 
the  law  designed  i;o  secure  to  him.  avails  as  to  the  property  itself}  and 
The  authorities,  we  think,  fully  sus-  when  the  avails  of  the  property  are 
tain  this  qualification  of  that  rule,  knprovidently  spent  or  lost  by  spec- 
Fitts  V*  Hall,  9  N.  H.  441;  Robbins  v,  ulation  or  otherwise  during  minor- 
Eaton,  10  id.  562;  Boody  v.  McKen-  ity,  the  infant  should  not  be  held  re- 
ney,  23  Ma  517,  525,  536;  Tucker  v,  sponsible  for  an  inability  to  restore 
Moreland,  1  Am.  Lead.  Cas.  260."  them.    To  do  so  wouid  operate  as  a 

In  Craig  v.  Van  Bebberj  100  Tfio,  serious  restriction  upon  the  right  of 
584, 18  a  W.  R.  906,  18  Am.  St  R  569,  an  infant  to  avoid  his  contract,  and 
it  is  said:  "If  he  has  wasted  or  squan-  in  many  cases  would  destroy  the 
dered  the  consideration  or  property  right  altogether.  •  •  The  right 
during  infancy,  then  he  can  repudi-  to  rescind  is  a  legal  right  established 
ate  the  contract  without  making  a  for  the  protection  of  the  infant,  and 
tender.  Tyler  on  Infancy  (2d  ed.X  to  make  it  dependent  upon  perform- 
g  87;  Green  t.  Green,  69  N.  T.  553»  ing  an  impossibility,  which  irapossi- 
25  Am.  R  288;  Chandler  v.  Simmons,  bility  has  resulted  from  acts  which 
97  Masa  508.  98  Am.  Dec.  117;  Reyn-  the  law  presumes  him  incapable  of 
olds  ▼.  McCurry,  lOO'UL  856;  Bran-  performing,  would  tend  to  impair  the 
don  V.  Brown,  106  III  519;  Price  v.  right  and  withdraw  the  protection." 
Furman,  27  Vt.  268,  65  Am.  Dea  194;  Restoration  not  necessary  where  it 
Walsh  V.  Young,  110  Mass.  896.  The  has  been  dissipated  during  minority, 
privilege  of  repudiating  a  contract  is  Bullock  v.  Sprowls  (1899),  98  Tex.  188, 
accorded  an  infant  because  of  the  in-  47  L.  R  A.  826, 54  S.  W.  R  661 ;  Ridge- 
discretion  incident  to  his  immatu-  way  v.  Herbert  (1899),  150  Mo.  606, 51 
rity;  and  if  he  were  required  to  re-  S.  W.  R  1040;  American  Freehold 
Qtore  an  equivalent,  where  he  has  Mtg.  Ca  v.  Dykes  (1895),  111  Ala.  178, 
wasted  or  squandered  the  property,  20  S.  R  186, 56  Am.  St  R  88.  But  he 
or  consideration  received,  the  privi-  must  refund  if  he  has  it.  Sanger  v. 
lege  would  be  of  no  avail  when  most  Hibbard  (1899),  —  Jnd.  Ter.  — ,  58  S, 
needed."  (Kerr  v.  Bell,  44  Mo.  120;  W.  R  830;  Englebert  v.  Troxell  (1894), 
Highley  v.  Barron,  49  Ma  108;  and  40  Neb.  195,  58  N.  W.  R  852,  42  Am* 
Baker  v.  Kennett,  54  Ma  82,  were  St  R  665. 
modified.)  i  Brantley  ▼.  Wolf,  60  Miss.  420; 

In  Green  v.  Green,  69  N.  Y.  553,  25  Howard  v.  Simpkins,  70  Ga.  822;  Hill 

Am.  R  288  (involving  a  sale  of  land),  v.  Anderson,  5  Smedes  &  M.  (Miss.) 

Churcli,  a  J.,  says:  "The  right. to  2l6w 
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§  ill.  Chattel  mortgage  made  by  infant. —  The  infant's 
mortgage  of  his  chattels  stands  upon  ground  rather  more  ad- 
vantageous to  him  than  his  sales  of  like  property,  particularly 
when  not  accompanied  by  a  change  of  possession  or  not  given 
for  necessaries. 

§  112. When  avoided. —  Like  his  contracts  of  sale,  his 

mortgage  of  his  chattels  may  be  avoided  by  h*im  either  during 
his  infancy  or  within  a  reasonable  time  thereafter.* 

§  113. Returning  consideration. —  And  he  may  do  this 

without  being  bound,  certainly  where  he  has  disposed  of  it,  to 
return  the  consideration  received  for  the  mortgage.*  If  it  were 
otherwise,  if  an  infant  "  borrows  money,  and  improvidently 
disposes  of  it,  as  the  law  from  his  want  of  discretion  presumes 
he  may  do,  this  very  indiscretion  which  the  law  endeavors  to 
shield  and  protect  becomes  the  means  of  fastening  the  imper- 
fect obligation  irrevocably  upon  him,  and  his  inability  to  refund 
what  he  has  borrowed  aflSrms  his  contract  to  repay  it  with  in- 
terest. It  is  needless  to  say  that  there  is  no  privilege  and  no 
protection  in  such  a  rule."  •  "  Under  the  operation  of  such  a 
rule,  money  lenders  would  soon  become  permanently  possessed 
of  the  property  of  infant  spendthrifts,  for  with  them  the  temp- 
tation to  borrow  for  immediate  gratification  is  generally  too 
great  to  be  resisted.  Its  adoption  as  a  rule  would  be  in  vio- 
lation of  the  principle  of  protection  that  underlies  the  whole 
doctrine  of  the  law  pertaining  to  the  dealings  and  contracts  of 
infants."  * 

§  114.  How  disaffirmed. —  The  disaffirmance  of  the 

chattel  mortgage  may  be  accomplished  by  the  same  means 
which  would  suffice  in  case  of  a  sale.    Certainly  an  absolute 

iMiUer  ▼.  Smith,  20  Minn.  248,  2  W.  B.  942,  87  Am.  B.  407;  Corey  ▼. 

N.  W.  B.  942,  37  Am.  R  407,  citing  Burton,  82  Mich.  80. 

Staflford  v.  Roof,  9  Cow.  (N.  Y.)  626;  »Cooley,  J.,  in  Corey  v.  Burton, 

Chapin  v.  Shafer,  49  N.  Y.  407;  Ran-  supra, 

daU  v.  Sweet,  1  Den.  (N.  Y.)  46a  « Cornell,  J.,  in  MiUer  v.  Smith, 

s  MUler  v.  Smith,  26  Minn.  248,2  N.  supra. 
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and  unconditional  sale  of  the  mortgaged  property  would  be 
clear  evidence  of  an  intention  to  disaffirm.^ 

§  115.  Purchases  by  infant^  yoidable  when  not  neeessa- 
ries. —  An  infant's  purchases  of  goods,  not  constituting  what 
are  known  as  necessaries,'  are,  though  executed  upon  his  part, 
voidable  like  his  executed  contracts  of  sale.' 

§  116. When  may  be  avoided. —  And  like  the  contract 

of  sale,  the  contract  of  purchase  may  be  disaffirmed  by  the  in- 
fant either  during  his  minority/  or  within  a  reasonable  time 
after  he  becomes  of  age.^ 

§  117. How  avoided. —  The  methods  which  may  be 

pursued  are  substantially  the  same  which  suffice  in  the  case, 
already  considered,'  of  the  sale  or  exchange,  as  by  notice,  ten- 
der, action  at  law,  or  plea  of  infancy.  In  one  case  ^  an  infant 
had  purchased  a  horse,  and  sixteen  days  afterward  tendered 
the  horse  to  the  seller  and  demanded  the  price  paid.  The  seller 
refused  to  receive  the  horse  or  return  the  money,  and  the  in- 
fant therefore  kept  the  horse  and  brought  an  action  for  a  rescis- 
sion and  a  recovery  of  the  money.  Said  the  court:  "We  think 
it  perfectly  clear  that  after  an  infant  has  done  all  in  his  power 
to  secure  a  rescission,  and  has  brought  suit  to  rescind  the  con- 
tract, he  cannot  be  held  to  have  ratified  the  contract  because 
the  property  is  still  retained  by  him.  What  more  he  could  do 
to  evince  his  repudiation  of  the  contract,  or  what  more  he  could 
legally  do  toward  putting  it  into  the  possession  of  the  seller, 
we  are  at  a  loss  to  conjecture." 

§  118. Necessity  for  return  of  consideration. —  The 

same  question  as  to  the  necessity  of  a  return  of  the  considera- 

iChapin  v.  Shafer,  49  N.  Y.  407;  cox,  59  IncL  429;  Rice  T.Boyer,  lOS 

State  V.  Plaisted,  43  N.  H.  418;  State  IncL  472,  9  N.  E.  R  420, 58  Am.  R  53; 

T.  Howard,  88  N.  C.  650.  House  v.  Alexander,  105  Ind.  109,  4 

^8eepo8t,  §  180.  N.  £.  R  891,  55  Am.  R  189. 

•See  ante,  §  lOd  ^Seepost,  §  121;  ante,  §  107. 

*  Riley  v.  Mallory,  83  Conn.  201;  •  See  anfe,  §  loa 

Cogley  V.  Cushman,  16  Minn.  897;  ?  House  v.  Alexander,  105  Ind.  109» 

Indianapolis  Chair  Mfg.  Ca  v.  Wit  55  Am.  R  189,  4  N.  E.  R  89L 
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tion  arises  here  which  arises  in  the  case,  already  considered, 
of  the  infant's  sale  of  his  property.*  And,  notwithstanding 
like  conflict  in  the  authorities,  the  true  rale  seems  to  be,  here 
as  there,  that  the  infant's  failure  to  tender  back  the  goods 
bought  will  defeat  his  right  to  disafSrm,  only  when  at  the  time 
of  his  disaffirmance  he  has  them  in  his  possession  or  under  his 
control,  or  has  disposed  of  them  after  coming  of  age;  and 
that  where,  during  infancy,  he  has,  improvidently  or  other- 
wise, lost,  injured,  disposed  of,  or  consumed  them,  he  may  re- 
cover the  price  paid  without  a  return  of  the  goods,*  even  in 
equity.*  Thus,  where  the  goods  have  been  wrongfully  taken 
from  him  upon  an  execution  against  a  third  person,  the  infant 
is  not  bound  to  attempt  their  recovery  in  order  to  return  them 
upon  disaffirmance.  It  is  enough  that  they  have  passed  out  of 
his  possession  and  beyond  his  present  control.* 

1  See  ante,  %  100.  erty  or  it  is  destroyed,  then  it  is  im- 

3  Shirk  ▼.  Shultz,  118  Ind.  571, 15  possible  to  administer  this  equity. 

N.  E.  R.  12;  Lemmon  v.  Beeman,  45  To  hold  that  in  such  a  case,  when 

Ohio  St  505, 15  N.  R  R  476;  Morse  the  infant  is  sued  for  the  price,  he 

T.  Ely  (1891),  154  Masa  458,  28  N.  R  might  defend  against  his  liability  on 

R.  577  [citing  Chandler  v.  Simmons,  the  contract,  but  is  to  be  held  t^ 

Vt  Masa  508,  514;  Bartlett  t.  Drake,  sponsible  as  for  a  tort  in  converting 

100  Mass.  174»  177;  Walsh  v.  Toung,  the  property,  would  be  practically 

110  Mass.  396,  899;  Dub6  v.  Beaudry,  to  debar  him  from  the  plea  of  in- 

150  Mass.  448,  23  N.  E.  R222;  Boody  fancy  as  to  his  unauthorized  oon- 

▼.  McKenney,  23  Me.  517;  Price  ▼.  tracts,  unless  he  was  prepared  to 

Furman,  27  Vt  268].  place  the  vendor  in  statu  quo  by  a 

'InNichol  V.  Steger,  6  Lea  (Tenn.),  return  of  the   property.    In   other 

393,  affirming  the  decree  of  Ck)oper,  words,    the    disability    of   infancy 

Gh.,  2  Tenn.  Ch.  828,  it  is  said:  <'It  is  would  only  amount  to  the  right  to 

earnestly  urged,  however,  that  the  rescind  the  contract,  and  if  unable 

infant,  in  a  court  of  equity^  must  re-  to  comply  with  a  necessary  condi- 

tum  the  property  before  he  can  dis-  tion  of  this,  that  is,  the  return  of  the 

affirm  the  contract    We  need  but  property,  then  he  would  always  be 

say,  that  where  the  property  is  in  his  held  liable  for  its  valua    He  would 

possession,  or  he  still  has  it,  so  that  be  liable  for  the  value,  either  in  con- 

the  court  can  compel  him  so  to  do^  tract  or  tort,  but  would  have  the 

he  wiU  be  required  to  return  it,  as  right  to  rescind  as  the  extent  of  his 

one  of  the  terms  on  which  the  court  rights  under  the   disability  of  in- 

gives   relief  from   an   improvident  fancy.  We  do  not  so  understand  the 

contract,  or  one  made  by  a  party  law." 

under  the  disability  of  infancy.  But       ^  Lemmon  v.  Beeman,  45  Ohio  St 

where  he  has  parted  with  the  prop-  505, 15  N.  E.  B.  47Qw 
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§  119. Ineffectual  defenses  —  Beconprnent  —  Iivjury 

to  goods  —  Stolen  money  —  Representation  as  to  age. —  In 

an  action  to  recover  the  price  paid  the  defendant  cannot  re- 
coup damages  for  the  use  of  the  property  while  in  the  infant's 
possession.  In  a  case  ^  where  this  defense  was  attempted  the 
court  said :  "  The  contract,  express  or  implied,  to  pay  for  such 
use  is  one  he  is  incapable  of  making,  and  his  infancy  would  be 
a  bar  to  such  suit.  We  cannot  see  how  the  defendants  can 
avail  themselves  of  and  enforce,  by  way  of  recoupment,  a  claim 
which  they  could  not  enforce  by  a  direct  suit." 

So,  that  the  goods  have  deteriorated  in  value,  has  been  held 
to  be  no  defense  to  an  action  to  recover  the  price.*  And 
the  fact  that  the  infant  stole  the  money  with  which  to  buy  the 
goods  is  no  defense  to  the  seller  so  long  as  the  owner  of  the 
money  makes  no  claim  upon  the  seller.'  If  either  is  it  a  bar  to 
disaffirmance  that  the  infant  fraudulently  represented  himself 
to  be  of  age,  though  the  seller  may,  perhaps,  have  an  action 
for  the  fraud.* 

§  120. Effect  of  disaffirmance  — Not  only  entitles  in- 
fant to  restoration^  but  reinvests  seller's  title. —  The  effect 
of  the  disaffirmance  is  not  only  to  entitle  the  infant  to  recover 
his  money,  but  it  also  reinvests  the  seller  with  the  title  to  the 
goods.^  If,  therefore,  the  infant  disaffirms  the  transaction, 
either  actively,  in  the  case  of  the  executed  contract,  as  by  seek- 
ing to  recover  the  price  paid;  or  passively,  in  the  case  of  the 
executory  contract,  as  by  setting  up  the  defense  of  infancy 

1  McCarthy  v.  Henderson  (1885),  that  an  infant,  on  rescinding  the  pur- 
188  Mass.  810.  See  also  Pyne  ▼.  Wood  chase  of  a  bicycle,  and  claiming  the 
(1888),  145  Mass.  558,  14  N.  E.  R  775.  return  of  the  instalments  paid  upon 
and  Rice  v.  Butler,  cited  in  the  fol-  it,  must  account  tor  the  use  and  de- 
lowing  nota  terioration  of  the  wheeL 

2  Price  V.  Furman  (1855),  27  Vt  208,  «  Riley  v.  Mallory,  88  Conn.  20L 
((5  Am.  Dec.  194;  Stack  v.  C^vanaugh  <  (carpenter  ▼.  Carpenter,  45  Ind. 
(1891),  67  N.  H.  149,  80  AtL  R  850.  142.    See  also  Slayton  v.  Barry  (1900), 

But  in  Rice  v.  Butler  (1899),  160    175  Masr.  518,  56  N.  E.  R  574. 
N.  Y.  578,  55  N.  K  R  275,  47  L.  R  A.       ^Siiirk  ▼.  Shultz,  118  Ind.  571, 15 
803,  it  is  held,  denying  McCarthy  y.    N.  E.  R  12,  and  cases  in  next  notOi 
Henderson  and  Fyne  y.  Wood,  tuprct, 
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when  sued  for  the  price,  the  other  party  is  entitled  to  have 
back  from  the  infant  the  goods  sold,  if  in  the  infantas  posses- 
sion at  the  time  of  the  disaffirmance;  and,  if  the  infant  refuses 
to  surrender  them,^  or  after  disaffirmance  sells,  disposes  of  or 
destroys  them,  the  seller  may  maintain  the  appropriate  action 
either  to  recover  the  goods  or  their  value.^ 

Chattd  mortgage. —  The  same  rule  applies  where  the  infant 
has  given  a  mortgage  upon  the  goods  to  secure  the  purchase 
price,  or  a  portion  thereof — 'he  cannot  avoid  the  mortgage 
and  keep  the  goods;  if  he  repudiates  the  mortgage,  he  repu- 
diates the  whole  transaction,  and  the  seUer  may  recover  the 
goods.* 

Conditional  sale. —  It  applies  also  where  the  infant  has  pur- 
chased goods  upon  the  contract  ordinarily  known  as  a  ^^  condi- 
tional sale,"  i,  e.y  where  the  title  is  not  to  pass  until  payment. 
He  cannot,  by  avoiding  his  agreement  to  pay,  obtain  an  absolute 
title  to  the  goods.    If  he  disaffirms,  the  whole  contract  is  at 

1  In  Fitts  ▼.  Hall,  9  N.  H.  441,  the  but  the  court  said  <the  basis  of  this 
court  say:  ''If,  after  the  defendant  oontraot  has  failed,  from  the  faulty 
in  this  case  had  interposed  his  plea  of  if  not  the  fraud,  of  the  infant;  and 
infancy  and  refused  to  perform  the  on  that  ground  the  property  may  be 
contract,  the  plaintiff  had  demanded  considered  as  never  having  passed 
the  (goodsX  and  the  defendant,  hav-  from,  or  as  having  revested  in,  the 
ing  them  in  his  possession,  had  re-  plain tifiCi*  And  upon  this  ground,  if 
fused  to  deliver  them,  that  would  the  infant,  having  rescinded  his  con- 
have  been  a  wilful,  positive  wrong  tracts  withholds  the  goods  purchased, 
of  itself,  disconnected  from  the  con-  after  a  demand  which  he  had  power 
tract,  and  upon  such  evidence  the  to  comply  with,  there  seems  to  be  no 
count  in  trover  might  have  been  good  reason  why  he  should  not  an- 
maintained.  Where  goods  were  sold  swer  in  trover,  the  same  as  for  any 
to  an  infant,  on  a  credit,  upon  his  other  conversion  of  property  law- 
representation  that  he  was  of  full  fuUy  in  his  possession."  Vasse  v. 
age,  and  a  plea  of  infancy  was  inter-  Smith,  6  Cranch  (U.  &),  281;  Mills  v. 
posed,  an  action  of  replevin  was  sus-  Graham,  4  Bo&  &  PuL  14a  See  also 
tained  against  his  administrator,  Walker  v.  Davis,  1  Gray  (Mas&),506; 
after  a  demand  upon  him.  Badger  Heath  v.  West,  28  N.  H.  101;  Skin- 
,v.  Phinney.  16  Mass.  859, 8  Aul  Dea  ner  v.  Maxwell,  66  N.  GL  45;  Bennett 
105.  In  this  latter  case  the  defense  v.  McLaughlin,  18  IlL  Appi  840;  Car- 
of  infancy  was  made  by  the  admin-  penter  v.  Carpenter,  45  Ind.  143. 
istrator  of  the  infant;  the  demand  of  ^  Heath  v.  West,  28  N.  H.  101;  Skin- 
the  goods  was  made  upon  him,  and  ner  v.  Maxwell,  66  N.  GL  45, 
the  action  sustained  against  him; 
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an  end)  and  the  vendor  is  entitled  to  a  restoration  of  his  goods, 
and  may  recover  them  in  replevin.* 

§  121.  Batifleation  of  purchases. — After  he  becomes  of  age,^ 
though  not  before,'  the  infant  may  ratify  and  affirm  the  pur- 
chase. This  he  may  do,  either  expressly,  by  some  intentional 
act  directed  to  that  end,  or  impliedly,  by  so  dealing  with  refer- 
ence to  the  subject-matter  that  his  affirmance  may  be  presumed.^ 
The  express  ratification,  of  course,  occajsions  less  legal  difficulty 
than  the  implied. 

1  Robinson  v.  Berry  (1899),  93  Ma  Boyd,  1  Dana,  45;  Cheshire.  ▼.  Bar- 

820,  45  AtL  R  84  rett  4  McCord,  241 ;  Ottman  v.  Monk, 

3  See  ante,  §  99.  8  Sandt  431.    He  who  asks  equity 
'See  ante,  §  99.  must  do  equity.    In  the  case  at  bar 

4  In  Philpoi  V.  Sandwiob  Mfg.  Ca  the  purchase  was  a  joint  one.  The 
(1885X  IS  Neb.  54,  Maxwell,  J.,  said:  plaintiff,  after  coming  of  age,  so  far 
*'  After  an  infant  has  arrived  at  the  as  appears,  made  no  effort  to  return 
age  of  twenty-one  years,  he  may  dia-  the  property,  but  stiU  retains  posses- 
avow  or  ratify  any  contracts  not  sion.  He  also  made  payments  on  the 
made  for  necessaries.  In  the  absence  notes.  This  we  regard  as  a  sufficient 
of  any  statute  providing  how  a  con-  affirmance  of  the  contract  The  law 
tract  shall  be  ratified,  any  one  of  which  enables  a  party  who  has  pur- 
three  modes  ordinarily  will  be  suffi-  chased  property  during  infancy  to 
cient:  1st  An  express  ratification,  disaffirm  on  coming  of  age  is  to  be 
2d.  Acts  which  imply  an  affirmance,  used  as  a  shield  and  not  as  a  sword  — 
8d.  The  omission  to  disaffirm  in  a  as  a  means  by  which  he  may  be  dis- 
reasonable  tima  The  particular  acts  charged  from  a  contract  which  he 
which  constitute  a  ratification  must  deems  prejudicial  The  object  is  not 
necessarily  depend  to  a  great  extent  to  enable  him  to  rob  others  of  their 
on  the  nature  of  the  contract  When  property,  but  upon  making  restitu- 
it  is  executed  and  beneficial  to  the  tion  to  be  discharged  from  the  con- 
infant  —  as  where  he  has  purchased  tract  The  f^t  that  when  Philpot 
real  estate  —  it  vests  in  him  the  free-  made  the  promise,  after  coming  of 
hold  until  he  disagrees  to  it  and  the  age,  to  pay  the  notes,  he  did  not  know 
continuance  in  possession  until  he  is  that  he  was  not  legally  liable  to  pay 
of  age  is  an  implied  confirmation  of  said  notes,  is  not  material  in  this  case, 
the  contract  So  as  to  a  lease.  De-  and  need  not  be  considered,  there 
lano  V.  Blake,  11  Wend.  85;  Jones  v.  being  a  sufficient  ratification  by  other 
Phenix  Bank,  4  Seld.  22S.  And  an  acts  of  the  plaintiff.  The  plaintiff  in 
infant  cannot  be  permitted  to  re-  error  has  the  property,  the  fruit  of 
tain  personal  property  purchased  by  the  contract  There  is  no  claim  or 
him,  and  at  the  same  time  repudiate  charge  that  it  was  of  less  value  than 
the  contract  upon  which  he  received  the  price  agreed  to  be  paid.  Hon- 
it  Kitchen  v.  Lee,  11  Paige,  107;  esty  and  fair  dealing  require  that  he 
Lynde  v.  Budd,  2  id.  191;  Deason  v.  should  pay  for  the  sama** 
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What  has  been  said  in  previous  sections  *  of  ratification  gen- 
erally, and  especially  of  the  necessity  of  a  new  consideration, 
knowledge  of  legal  effect,  and  like  matters,  is  applicable  here. 
But,  as  bearing  upon  the  subject-matter  of  this  section,  an  ex- 
press promise  to  pay  for  the  goods,  or  its  equivalent,  will  be  a 
ratification,*  but  not  a  mere  acknowledgment,'  or  a  part  pay- 

1  See  ante,  ^§  90-105.  In  Catlin  v.  Haddoz,  49  Conn.  493, 

2  In  Tibbets  ▼.  Qerrish,  25  N.  H.  41,  44  Am.  R.  249,  the  oourt  approve  the 
57  Am.  Dea  307,  the  rule  is  stated  rule  laid  down  in  Edmunds  ▼.  Mis- 
thus:  "Where  the  defense  interposed  ter,  58  Miss.  765,  as  follows:  "The 
is  that  of  infancy,  and  a  new  prom-  executory  contracts  of  infants  for 
ise  is  relied  upon,  a  more  stringent  the  payment  of  money,  not  for  nee* 
rule  prevails  than  where  the  defense  essaries,  impose  no  legal  liability 
is  the  statute  of  limitationa  To  sus-  upon  them.  .  They  can  be 
tain  an  action  against  a  person  of  ratified  at  common  law  only  by  an 
full  age,  on  a  promise  made  by  him  act  or  agreement  which  possesses  all 
when  an  infant,  there  must  be  an  the  ingredients  necessary  to  a  new 
express  ratification,  either  by  a  new  contract,  save  only  a  new  considera- 
promise  to  pay  or  by  positive  acts  of  tion.  .  •  «  A  mere  acknowledg- 
the  individual  after  he  has  been  of  ment  of  the  debt  is  not  sufficient, 
age  a  reasonable  time,  in  favor  of  his  but  there  must  be  an  express  prom- 
contracts,  which  are  of  a  character  ise  to  pay,  voluntarily  made.  .  •  . 
to  constitute  as  perfect  evidence  of  It  stands  not  upon  the  footing  of  a 
a  ratification  as  an  express  and  un-  debt  barred  by  the  statute  of  limita- 
equivocal  promis&  Hale  v.  Gerrish,  tions  and  afterwards  revived  by  a 
8  N.  H.  874;  Merriam  v.  Wilkins,  6  new  promise,  because  in  such  a  case 
id.  482,  25  Am.  Dec  472;  Thompson  there  has  been  an  always-existing, 
V.  Lay,  4  Pick.  (Mass.)  48, 16  Am.  Deo.  imextinguished  right,  since  the  lim- 
825;  Goodsell  ▼.  Myers,  8  Wend,  itation  affects  only  the  remedy  and 
<N.  Y.)  479."  not  the  right;  but  it  is  rather  like  a 

^In  Whitney  v.  Dutch,  14  Mass.  457,  whether  he  acknowledges  the  debt 

7  Am.  Dec  229,  Parker,  C.  J.,  says:  or  not;  and  some  positive  actor  deo- 

**  By  the  authorities,  a  mere  acknowl-  laration,  on  his  part,  is  necessary  to 

edgment  of  the  debt,  such  as  would  defeat  his  power  of  avoiding  it'*  See 

take  a  case  out  of  the  statute  of  lim-  also  Smith  v.  Mayo,  9  Mass.  62;  Ford 

itations,  is  not  a  ratification  of  a  con-  v.  Phillips,  1  Pick.  (Mass.)  202 ;  Thomp- 

tract  made  during  minority.  The  dis-  son  v.  Lay,  4  Pick.  (Mass.)  48, 16  Am. 

tinction  is  undoubtedly  well  taken.  Dec.  325;  Proctor  v.  Sears,  4  Allen 

The  reason  is  that  a  mere  acknowl-  (Mass.X  95;  Wilcox  v.  Roath,  12  Conn, 

edgment  avoids  the  presumption  of  550;  £dgerly  v.  Shaw,  5  Fost.  (N.  H.) 

payment  which  is  created  by  the  514^  57  Am.  Dec.  349;  0>nklin  v«  Og- 

statute  of  limitations;  whereas  the  bom,  7  Ind.  553;  Reed  v.  Boshears,  4 

contract  of  an  infant  may  always,  SneedCTenn.),  118;  Turner  v.  Gaither, 

except  in  certain  cases  sufficiently  88  N.  C.  357, 85  Am.  R.  574;  Alexander 

known,  be  voided  by  him  by  plea,  v.  Hutchison,  2  Hawks  (N.  C),  585» 
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ment,*  except  j?r<?  tanto.   So  the  retention  of  the  property,  with 
out  disaffirmance,  for  an  unreasonable  time  after  becoming  of 
age,*  and,  a  fortiori^  such  a  retention  coupled  with  clear  acts 
of  ownership,  as  the  mortgaging  or  selling  the  property  as  his 
own,'  will  amount  to  a  ratification. 

debt  wiped  out  by  a  discharge  in  no  ratification  of  the  whole  because 

bankruptcy."  the  infant  may  admit  only  an  in- 

In  Whitney  v.  Dutch,  14  Mass.  457,  debtedness  to  that  extent  The  ratifi- 

7  Am.  Dec  229,  Parker,  C.  J.,  says:  cation   should  be   equivalent  to  a 

**  All  that  is  necessary  is  that  he  ex-  new  contract   Therefore  an  express 

pressly  agrees  to  ratify  his  contract;  promise  as  to  the  whole  debt  is  neoes- 

not  by  doubtful  acts,  such  as  pay-  sary.    There  are  numerous  authori- 

ment  of  part  of  the  money  due  or  ties  to  this  effect,  but  there  are  cases 

the  interest,  but  by  words,  oral  or  in  where  notes  were  given  for  articles 

writing,  which  import  a  recognition  which  had  been  used  or  consumed 

and  a  confirmation  of  his  contract"  prior  to  the  infant's  becoming  of  age. 

See  also  Baker  v.  Kennett,  64  Ma  Where  the  matter  constituting  the 

82;    Hatch   v.  Hatch,   60   Vt  160;  consideration  of  the  note  is  not  in 

Henry  v.  Boot,  83  N.  Y.  526.  existence  when  the  infant  becomes 

A  mere  offer  to  submit  to  arbitra-  of  age,  or  is  wholly  beyond  his  con- 

tion  is  not  a  ratification  (Benham  ▼•  trol,  there  is  nothing  upon  which  an 

Bishop^  0  Conn.  880, 23  Am.  Dea  858); .  implied  promise  can  arise,  and  an 

nor  is  an  offer  to  compromise  (Mar-  express  promise  to  pay  the  debt  can 

tin  V.  Byrom,  Dud.  (Ga.)  208;  Ben-  alone  render  the  infant  liable^    •   •   • 

nett  ▼.  Collins,  52  Conn.  1);  nor  a  But  where  the  consideration  of  the 

mere  declaration,  to  a  stranger,  of  notes  is  still  in  existence,  in  as  per- 

an  intention  to   perform.    Hoit  v.  feet  a  state  after  the  infant  becomes 

Underbill,  10  N.  H.  220,  82  Am.  Dec.  of  age  as  before,  and  is  subject  to  his 

880.  control,  he  may  so  deal  with  the 

Where  the  afiSrmanoe  is  condi-  articles  or  property  forming  such 
tional  it  cannot  be  extended  beyond  consideration  as  to  raise  an  implied 
the  limits  fixed  by  the  condition&  promise  of  payment" 
Minock  v.  Shortridge,  21  Mich.  804  >  Boyden  ▼.  Boyden,  9  Meta  (Mass.) 
Thus,  if  the  promise  is  to  pay  when  510;  McKamy  v.  Cooper.  81  Qa.  670; 
able,  the  plaintiff  must  show  ability  Delano  v.  Blake,  11  Wend.  (N.  Y.)  85, 
to  pay.  Thompson  v.  Lay,  4  Pick.  25  Am.  Dec.  617;  Aldrich  ▼.  Grimes, 
(Masa)  48, 16  Am.  Dea  825.  See  also  10  N.  H.  104;  PhUpot  v.  Sandwich 
Proctor  V.  Sears,  4  Allen  (Masa),  95;  Mfg.  Ca,  18  NeK  54  24  N.  W.  R.  42a 
Everson  ▼.  Carpenter,  17  Wend.  >  Thus,  retaining,  using,  and  finaUy 
(N.  T.)  419;  Chandler  v.  Glover,  82  selling,  after  maturity,  a  horse  pur- 
Pa.  St  509l  chased  during  infancy  affirms  the 

1  Catlin  ▼.  Haddox,  49  Conn.  492, 44  purchase.  Cheshire  v.  Barrett,  4  Mo- 
Am.  B.  249;  Bobbms  v.  Eaton,  10  Cord  (S,  C),  241,  17  Am.  Dec.  785. 
N.  H.  561.  In  the  latter  case  it  is  To  same  effect:  Lawson  v.  Lovejoy, 
said;  ''Payment  of  part  of  a  note  is  8  GreenL  (M&)  405,  23  Am.  Deo.  626; 
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§  122.  Liability  of  infant  for  necessaries. —  Notwithstand- 
ing the  infant's  general  inability  to  bind  himself  by  contracts 
it  is  well  settled  that  he  is  liable  for  necessaries  furnished  to 
nim.  Whether  his  liability  is  to  be  deemed  based  upon  his 
express  contract,  or  only  upon  a  contract  created  or  implied  by 
law,  is  a  question  of  some  importance  upon  which  writers  and 
judges  are  not  agreed.  Mr.  Bishop^  asserts  the  latter,  saying: 
*^  The  books  often  speak  of  this  contract  as  though  it  were  an 
express  one,  which  the  law  authorizes  the  infant  to  make ;  but 
the  doctrine  is  universal  that  the  measure  of  his  liability  is  the 
value  of  the  necessaries,  not  what  he  promised  to  pay  for  them,' 
so  there  is  no  propriety  in  designating  the  undertaking  as  ex- 
press, for  it  is  what  the  law  and  not  the  infant  has  made  it."* 
On  the  other  hand,  it  has  been  said  by  the  court  in  Texas:* 
"  We  apprehend  the  better  doctrine  to  be  that  an  infant  may 
make  an  express  written  contract  for  necessaries  upon  which 
be  may  be  sued,  but  that,  by  showing  the  price  agreed  to  be 
paid  was  unreasonable,  he  can  reduce  the  recovery  to  a  just 
compensation  for  the  necessaries  received  by  him.  It  is  to  his 
benefit  to  hold  the  express  contract  not  void,  but  voidable; 

Boyden  ▼.  Boyden,  9  Bieta  (Mas&)  not  only  an  abandonment  of  the  at- 

519;  Boody  v.  McKenney,  23  Ma  517;  tempted  rescission,  but  a  ratification 

Chapin  v.  Shafer,  49  N.  Y.  407;  Rob-  of  the  original  bargain, 

bins  V.  Eaton,  10  N.  H.  561 ;  Curry  v.  i  Bishop  on  Contracts,  §  90a 

8t  John  Plow  Ga,  55  111.  App.  83;  « Citing  Hyer  v.  Hyatt,  3  Cranch 

American  Freehold  Mtg.Cav.  Dykes  (U.  a  C.  Q),  276;   12  Fed.  Caa  Na 

(1895),  111  Ala.  178,  20  a  R.  136,  56  6977;  Commonwealth  v.  Hantz,2  Pa. 

Am.  St  R  3a  (P.  &  W.)  883;  Morton  v.  Steward,  5 

So  in  Hilton  v.  Shepherd  (1898),  92  IlL  App.  583;    Bouchell  v.  Clary,  3 

Ma  160,  42  AtL  R.  387,  it  appeared  Brev.  194;  Fairmoimt,  etc.  Ry.  Ca 

that  an    infant  bought  horses  for  v.  Stutler,  54  Pa.  St  375,  93  AnL  Dea 

which  he  gave  his  note  and  other  714 

considerationa    After  he  became  of  *  Citing  Stone  v.  Dennison,  13  Pick, 

age,  he  first  used  the  horses  in  his  (Masa)  1,  23  Am.  Dec.  654;  Earle  y. 

t)usiness,  and  then  sold  them  as  his  Reed,  10  Mete.  (Masa)  387;  Gay  v. 

own.    In  a  suit  brought  by  him  to  Ballou,  4  Wend.  (N.  Y.)  403.  21  Am. 

recover  the  consideration  paid,  he  Dec.  158;  Hyman  v.  Cain,  3  Jonea 

claimed  that  he  had  rescinded  the  (N.  C),  111;  Robinson  t.  Weeks,  56 

sale, — but  prior  to  his  use  and  sale  of  Ma  102. 

the  horsea    Heldy  that  his  conduct  *  Askey  v.  Williama  74  Tex.  204 

in  the  use  and  sale  of  the  horses  was  See  also  Bradley  v.  Pratt  28  Vt  d78» 
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for  if  it  be  voidable  merely  he  can  secure  the  advantage  of  a 
good  bargain,  and  may  relieve  himself  of  it  if  it  be  a  bad  one, 
while,  on  the  other  hand,  to  hold  it  void  would  deprive  him  of 
the  benefit  of  an  advantageous  contract." 

But  whatever  be  the  theory  upon  which  the  rule  is  based, 
the  rule  itself  is  one  established,  like  the  general  rule  of  non- 
liability, for  the  infant's  benefit  and  advantage;  for  if  he  could 
not  become  bound  for  necessaries,  he  might  be  left  to  suif er  for 
the  want  of  those  things  which  were  indispensable  to  his  life 
or  safety,  notwithstanding  that  he  had  certain  future  means  of 
payment. 

§  123. For  what  amount  and  how  bound  —  Liability 

on  notes^  bonds^  etc. —  An  infant,  in  purchasing  necessaries, 
may  make  an  express  contract  to  pay  for  them,  but  such  a 
promise  is  not  indispensable.  "  An  infant  is  liable  for  neces- 
saries in  the  same  manner  as  an  adult  is  liable ;  and  his  con- 
tract or  promise  to  pay  is  to  be  established  in  the  same  manner." ' 
The  promise  to  pay  may  therefore  be  implied.  So,  the  amount 
to  be  paid  may  be  expressly  agreed  upon,  but,  if  not,  the  law 
will  require  the  payment  of  the  reasonable  value;  and,  if  it  be 
expressly  agreed  upon,  the  law  will  require  the  payment  of  the 
reasonable  value  only,  though  the  agreed  amount  was  more.* 
Where  the  promise  is  express,  and  particularly  where  the 
amount  to  be  paid  is  expressly  agreed  upon,  some  questions  of 
difficulty  present  themselves.  These  usually  have  arisen  where 
the  contract  of  payment  was  in  writing,  as  where  the  infant 
had  given  his  note  or  bond  for  the  amount. 

§  124, .  It  being  entirely  established  that,  whatever  his 

contract,  the  infant  can  be  held  only  for  the  reasonable  value  of 
the  goods,  the  questions  at  once  arise,  Is  his  express  promise,  per- 

1  Gay  V.  Ballon, 4  Wend.  (N.  T.)  408;  111;  Locke  v.  Smith,  41  N.  H.  846; 

21  Am.  Deo.  15a  Beeler  v. -Young.  1  Bibb  (Ky.),  619; 

s  Stone    ▼.    Dennison,    18    Pick.  Guthrie  v.  Morris,  22  Ark.  411;  Brad- 

(Mass.)  1,  28  Am.  Dec  654;  Vent  t.  ley  v.  Pratt,  28  Vt  878;  Earle  v.  Reed, 

Osgood,  19  Pick.  572, 575;  Gay  v.  Bal-  10  Mete.  (Mass.)  887;  Ayers  v.  Bums 

lou,  supra;  Parsons  ▼.  Keys,  43  Tbz.  (1882),  87  Ind.  245. 
557;  Hyman  v.  Cain,  8  Jones  (N.  C), 
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CH.  III.]  CAPACITY   OF  PAKTIES.  [§  124:. 

haps  in  writing,  stipulating  for  a  &xed  sum,  absolutely  void,  or 
voidable  only  as  to  the  amount  agreed  upon  ?  and,  Is  the  infant 
to  be  held  for  the  reasonable  value  on  the  express  contract 
modified  to  this  extent,  or  only  upoa  the  contract  implied  or 
created  by  law,  the  express  contract  being  ignored  ?  Upon 
these  questions  the  courts  are  not  entirely  agreed,  but  the  true 
rule  seems  to  be  that  which  is  well  stated  by  Mr.  Parsons  ^  as 
follows:  "  He  cannot  contract  to  pay  even  for  necessaries,  in 
such  wise  as  to  bar  an  inquiry  into  the  price  and  value.  The 
law  permits  persons  to  supply  him  with  necessaries,  and  have 
a  valid  claim  against  him  therefor,  for  their  fair  worth ;  but  it 
does  not  permit  them  to  make  a  bargain  with  him  as  to  the 
price  which  shall  bind  him  absolutely,  because  it  does  not  per- 
mit him  to  determine  this  price  for  himself  by  reason  of  his 
presumed  inability  to  take  proper  care  of  his  own  interests;  but 
the  value  and  the  price  may  be  determined  by  a  jury.  And  a 
seal  to  the  instrument  would  give  it  no  additional  force  in  this 
respect,  but  the  infant  would  still  be  bound  only  for  a  fair 
value.  For  the  same  reason  an  infant  cannot  be  bound  for  the 
amount  in  an  account  stated ; '  nor  for  the  sum  mentioned  in  his 
note,  although  given  for  necessaries;'  nor  for  the  amount  due 
on  his  bond,  for  the  ancient  distinction  which  held  him  on  a 
bond  without  a  penalty,  but  not  a  bond  with  a  penalty,  would 
probably  be  now  disregarded.*    If,  however,  an  infant  gives 

1  Parsons  on    Contracts,    vol    J,  Deal,  8  McCord  (S.  C),  257.    **Some 
pi  *81d.  of  these  oases  declare  an  infant's 

2  Citing  Ingledew  ▼•  Douglas,  2  note,  though  given  for  necessaries. 
Stark.  (£ng.)  86;  Traeman  ▼.  Hurst,  ixnd,  but  it  is  conceived  they  mean 
1  T.  R  (Eng.)  40;  Hedgley  v.  Holt,  voidable  only,  and  not  that  such  note 
4  C  ft;  P.  (Eng.')  104;  Oliver  v.  Wood-  is  not  susceptible  of  ratification." 
roffe,  4  M.  &  W.  (Eng.)  650;  Williams  «  "The  older  cases,"  says  Mr.  Par* 
V.  Moor,  11  id.  256;  Beeler  ▼.  Young,  sons  in  his  note,  ''hold  that  an  in^ 
1  Bibb  (Ky.),  519l  fant's  bond,  at  least  if  given  with  a 

'Citing  McCrillis  v.  H<)w,  8  N.  H.  pencdty,  is  absolutely  void,  not  void- 

848;  Bouchell  v.  Clary,  8  Brev.  (S.  C.)  able  merely,    although   given    for 

104;    Swasey  v,  Vanderheyden,  10  neoessaries.  Ayliflf  v*  Archdale,  Cra 

Johns.  (N.  Y.)  88;  Fenton  v.  White,  Eiiz.  (Eng.)  920;  Fisher  v.  Mowbray,  8 

1  South.  (N.  J.)  100;  McMinn  v.  Rich-  East  (Eng.),  830;    Baylis  t.  Dinely, 

monds,  6  Yerg.  (Tenn.)  9;  Hanks  v.  8   M.  &  8e^  (Eng.)  447;  Hunter  v. 
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his  note,  his  bond,  or  any  other  instrument,  for  necessaries,  he 
may  be  sued  upon  the  instrument,  but  the  plaintiff  shall  recover 
only  the  value  of  the  necessaries."  ^ 

This  rule  preserves  to  the  infant  the  benefit  of  the  contract, 
if  any,  as  where  he  has  secured  favorable  terms  or  a  low  price, — 
as  to  which  the  adult  seller  will  be  bound, —  while  protecting 
him,  if  he  has  made  a  bad  bargain,  against  the  consequences  of 
his  own  indiscretion.* 

Agnew,  1  Fox  &  S.  (Ira)  15;  Allen  goneinta  These  actions  are  founded 
▼.  Minor,  2  Call  (Va.),  70;  Ck>lcock  v.  on  the  assumption  that  the  party 
Ferguson,  8  Desaus.  (S.  C.)  482.  It  is  has  full  power  to  bind  himself  by 
«  oonoeived,  however,  that  in  this  any  lawful  contract,  and  they  only 
country,  bonds,  like  other  contracts,  open  the  question  whether  he  has  so 
are  only  voidable,  and  may  be  rati-  bound  himself.  But  in  the  other 
fied.  Conroe  ▼.  Birdsal),  1  Johns.  (N.  forms  of  obligation  and  of  action, 
Y.)  Cas.  127  (1  Am.  Dec.  105).  The  and  where  it  can  always  be  open  to 
marginal  note  to  this  case  errone-  inquiry  what  the  nature  and  terms 
nously  uses  the  word  tx>u{  in  relation  of  the  contract  were,  and  whether 
to  such  bond;  the  court  said  it  was  the  contract  was  reasonable  and  ben- 
only  voidable."  eficial,  a  minor  may  as  well  be  bound 

1  Citing  Earle  ▼•  Reed,  10  Meta  by  an  express  as  by  an  implied  oon- 

(Masa)  887;  Dubose  ▼.  Wheddon,  4  tract  for  necessaries.    This  is  often 

McCord  (S.  C),  221.  beneficial  to  the  minor,  and  enables 

>  In  Stone  v.  Dennison,  13  Pick,  him  to  avail  himself  of  any  stipula- 
(Masa)  1, 23  Am.  Dea  654,  Shaw,  Ch.  tions  in  his  favor.  If  such  an  ex- 
J.,  says:  "Most  of  the  cases  where  it  press  contract  should  be  held  to  be 
has  been  decided  that  a  minor  can-  wholly  void,  and  the  party  furnish- 
not  be  held  on  his  express  contract  ing  the  minor  with  necessaries  should 
for  necessaries  are  those  where  the  be  remitted  to  his  action  on  the  im- 
action  is  founded  on  the  express  obli-  plied  contract,  he  would  recover 
gation,  and  where,  from  the  form  of  upon  a  quanttun  valebant  or  quantum 
the  action,  the  consideration  cannot  meruit,  though  above  the  stipulated 
be  inquired  into.  As,  an  action  on  a  prices.  The  rule  as  above  qualified, 
bond  with  a  penalty,  which  implies  that  the  minor  shall  only  be  bound 
a  consideration,  and  where  an  in-  by  such  a  species  of  express  contract, 
quiry  into  the  consideration  is  pre-  and  in  such  a  form  of  action,  as  leaves 
eluded  by  the  forms  of  pleading  and  the  nature,  terms  and  consideration 
proof.  So  on  an  insimul  computofh  of  the  contract  open  to  inquiry,  and 
sent,  where  the  action  is  founded  then  only  by  such  a  contract  as  shall 
upon  the  act  of  accounting  and  the  appear  at  the  time  to  have  been  fair, 
admission  of  the  balance,  and  no  reasonable  and  beneficial  to  the 
further  inquiry  into  the  considera-  minor,  affords  a  sufficient  security 
tion  and  terms  of  the  oontract  can  be  to  the  rights  of  minors." 
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§  125. Interest. —  Where  the  infant  is  held  chargeable 

upon  his  note  for  necessaries,  interest  may  be  allowed  on  the 
amount  dae.^ 

§  126. Goods  mast  haye  been  famished  on  Infant's 

acconnt  and  at  his  request. — While  an  express  contract  is 
not  necessary,  and  the  infant  may  be  charged  upon  an  implied 
agreement  to  pay,  it  is  still  essential  that  the  goods  should  have 
been  furnished  on  the  infant's  account,  upon  his  credit,  and  at 
his  request,  either  express  or  implied.  If,  therefore,  the  goods, 
though  supplied  for  the  infant,  were  furnished  in  reliance  upon 
the  credit  of  his  parent,  guardian  or  other  third  person,  the 
infant  is  not  liable,'  in  the  absence  of  a  sufficient  ratification 
or  promise  by  him  after  he  arrives  at  maturity.'  The  fact  that 
the  parent  or  other  person  upon  whose  credit  the  goods  were 
furnished  is  too  poor  to  be  able  to  pay  for  them  himself,  does 
not  render  the  infant  liable.* 

§  127. Infant  not  liable  if  already  supplied.— If  the 

needs  of  the  infant  are  already  supplied  from  any  source,  then 
he  is  not  liable,  oi^  the  ground  of  necessaries,  for  further  goods 
furnished,  notwithstanding  that  the  goods  were  such  as  would, 
in  the  absence  of  such  a  previous  supply,  have  been  properly 
regarded  as  necessaries.^  It  is  immaterial  from  what  source 
the  necessaries  have  come,  if  the  infant  be  actually  supplied.* 

1  Bradley  v.  Pratt,  23  Vt  37a  Dea  612;  Guthrie  v.  Murphy,  4  Watts 

2  Duncomb  v.  Tickridge,  Aleyn,  94;  (Pa.),  80,  28  Am.  Dea  681 ;  Johnson  v. 
Simms  v.  Norris,  5  Ala.  42;  Hoyt  ▼.  Lines,  6  Watts  &  S.  (Pa.)  80,  40  Am. 
CSasey,  114  Mass.  897, 19  Am.  R  87L  Dec.  542;  Kline  v.  L'Amoureux,  2 

8  See  Hoyt  v.  Casey,  supra.  Paige  (N.  Y.),  419,  22  Am.  Dec.  652; 

*Hoyt  V.  CJasey,  fiwpra.  Hoyt  v.  Casey,  114  Mass.   397,    19 

^Bainbridge   v.    Pickering,  2  W.  Am.  R  871;  DeceU  v  Lewenthal,  57 

Black.    1825;    Ford     v.    Fothergill,  Miss.  831,  34  Am.  R  449;  Trainer  v. 

Peake,  N.  P.  229;  Brayshaw  v.  Eaton,  Trumbull,  141  Mass.  527,  6  N.  E.  R 

5  Bing.  N.  C,  231;  Cook  v.  Deaton,  761;  Nichol  v.  Steger.  2  Tenn.  Ch. 

3  Car.  &  P.  114;  Bames  v.  Toye,  L.  R  828;  affirmed,  6  Lea  (Tenn.),  S9a 
13  Q.  R  Div.  410;  Johnstone  v.  Marks,        ^  In  Burghart  t.  Angerstein,  6  Car. 

.19  id.  509;    Angel  v.  McLellan,  16  &  P.  690,  Baron  Alderson  said:  ''Ifa 

Mass.  28,  8  Am.  Dea  118;  Hull  v.  minor  is  supplied,  no  matter  from 

Connolly,  8  McCord  (S.  C),  6, 15  Am.  what  quarter,  with  necessaries  suit- 
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If  he  be  partly  supplied,  then  the  additional  goods  can  be 
deemed  necessaries  only  so  far  as  they  supply  the  need  not 
provided  for.^  The  mere  fact,  however,  that  the  infant  has  an 
income  sufficient  to  enable  him  to  supply  himself  with  neces- 
saries will  not  defeat  a  recovery  if  he  was  not  in  fact  sapplied.* 
Where,  however,  the  infant  has  been  furnished  with  money  for 
the  purpose  of  supplying  himself  with  necessaries,  the  creditor 
must,  it  is  said,  take  the  burden  of  showing  that  the  infant  has  ^ 
not  supplied  himself.' 

§  128. Seller  supplies  goods  at  his  peril.  —  A  person 

who  supplies  goods  to  an  infant  on  his  account  as  necessaries 
does  so  at  his  peril,  taking  upon  himself  the  risk  of  being  able 
to  prove  that  tbey  were  in  fact  necessaries.*  Mere  inquiry  or 
reasonable  belief  will  not  protect  him ;  for,  notwithstanding 
this,  it  becomes  always  a  question  of  fact  whether  the  goods 
were  necessaries  or  not,  and  if  they  were  not,  the  seller  must 
fail,  however  diligent  his  inquiries  may  have  been.* 

able  to  his  estate  and  degree,  a  for  in  re^)ect  to  board,  clothing,  and 
tradesman  cannot  recover  for  any  other  articles  suitable  for  his  con- 
other  supply  made  to  the  minor  just  dition,  is  not  to  be  held  responsible 
after."  if  any  one  supplies  to  him  other 
1  So,  no  recovery  can  foe  had  for  board,  clothing,  etc,  although  such 
goods,  proper  in  kind,  but  excessive  person  did  not  know  that  the  infant 
in  quantity.  Johnson  ▼.  Lines,  6  was  already  weU  supplied.  Angel  v. 
Watts  So  S.  (Fa.)  60,  40  Am.  Dec.  542.  McLellan,  IS  Mass.  28;  Swift  v.  Ben- 

3  Burghart  v.  Hall,  Mees.  So  W.  nett,  10  Cush.  436;  Davis  ▼.  Caldwell, 
727.  12  Cush.  512;  Bamnsv.Tqye,  IB  Q.  R 

*  Rivers  v.  Gregg,  5  Rich.  (S.  d)  £q.  Div.  4ia'' 

274;  Nicholson  v.Wilbom,  13 Ga. 467.  'In  Johnson  v.  Lines,  6  Watts  So 

4  Barnes  v.  Toye,  L.  R.  13  Q.  R  Div.  a  <Pa.)  80,  40  Am.  Dec.  642,  Gib- 
410;  Brayshaw  v.  Eaton,  5  Bing.  N.  son,  C.  X,  says:  *In  Ford  v.  Fother- 
C.  231;  Cook  v.  Deaton,  3  Gar.  &  P.  gUl,  1  Esp.  211;  &  a,  Peake's  N.  P. 
114;  Burghart  v.  Angerstein,  6  id.  600.  Gas.  209,  Lord  Kenyon  ruled  it  to  be 
In  Trainer  v.  TrumbuU  (1886),  141  incumbent  on  the  tradesman,  before 
Masa  527,  6  N.  £.  R.  761,  the  court  trusting  to  an  appearance  of  neoes- 
said  that  the  question  whether  the  «ity,  to  inquue  whether  the  minor 
articles  furnished  were  neceesaried  is  provided  by  his  parents  or  friends, 
or  not "  must  be  determined  by  the  That  case  may  be  thought  to  have 
actual  state  of  the  case,  and  not  by  been  shaken  in  Dalton  v,  Gib,  5  Bing. 
api)eaTanoeB.  That  is  to  say,  an  in-  N.  Ga&  198,  in  which  it  was  held  that 
fant  who  is  already  weU  provided  inquiry  is'not  a  condition  precedent 
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CH.  ui.]  OAPAcrr;  of  pastiss.  [§  129. 

§  139.  Infant  living  with  parents  or  having  a  guard- 
ian presumed  to  be  supplied. —  Where  the  infant  lives  with 
his  parents,  or  is  supported  by  them,  or  where  he  has  a  guard- 
ian, the  presumption  is  that  his  parents  or  guardian  have  sup- 
plied his  needs.  Although  the  goods  are  to  be  paid  for  out  of 
the  infant's  estate,  yet  the  parent  or  the  guardian,  and  the 
former  particularly,  is,  within  reasonable  limits,  entitled  to 
determine  what  is  suitable  and  desirable  for  the  infant  to  have ;  ^ 
and  if  it  appears  that  he  has  supplied  the  infant  with  such  ar- 
ticles as  he  regards  as  suitable  and  sufficient,'  or  has  furnished 
the  infant  with  money  to  procure  them,'  the  third  person  who 

to  reooveiy  where  the  goods  seemed  Eq.  274;  Nicholson  y.  Wilbom,  13 

to  be  necessary  from  the  outward  Ga.  467. 

appearance  of  the   infant,  though       In  Rivers  y.  Gregg,  suprcL,  it  is 

the  mother  was  at  hand  and  might  said:  ''The  general  rule  certainly  is 

have  been  questioned;  but  in  Bray-  that  an  infant  is  bound  by  his  con- 

Bhaw  y.  £aton,  id.  231,  this  was  ex-  tract  for  nece8sarie&    But  there  are 

plained  to  mean  that,  as  such  an  in-  exceptions  equally  clear  and  well 

quiry  is  the  tradesman's  affair,  being  settled.    Necessaries,  when  the  term 

a  prudential  measure  for  his  own  in-  is  applied  to  an  infant,  are  those 

formation,  the  omission  of  it  is  not  things  that  are  conducive  and  fairly 

a  ground  of  nonsuit;  but  that  the  proper  for  his  comfortable  support 

question  is,  on  the  fact  put  in  issue  and  education,  according  to  his  for- 

by  the  pleadings,  whether  the  sup-  tune  and  rank.   So  that  what  would 

ply  was  actuaUy  necessary.     It  is  be  considered  necessary  in  one  case 

the  tradesman's  duty  to  know,  there-  would  not  be  so  regarded  in  another, 

fore*  not  only  that  the  supplies  are  The  rule  is  entirely  relative  in  its 

unexceptionable    in    quantity  and  operation.    But  what  are   necessa- 

sort,  but  also  that  they  are  actuaUy  ries?    Meat,  lodging,  clothing,  and 

needed."    See  also  Trainer  v.  Trum-  education,  if  the  means  admit  of  it, 

bull,  141  Mass.  527,  supra;  Nichol  v.  certainly  fall  within  the  definition. 

Steger,  0  Lea  (Tenn.),  8d3;  Kline  v.  To  which  may  be  added,  in  case  of 

L'Amoureux,  2  Paige  (N.  Y.),  419,  22  marriage,  the  support  of  wife,  chil- 

Am.  Dea  652w  dren  and  servants.    AU  is  relative 

1  See  Hoyt  y.  Casey,  114  Mass.  897,  and  is  regulated  by  circumstances. 
19  Am.  R.  871;  HuU  y.  Connolly,  8  But  if  an  infant  is  furnished  with 
McC.  (S.  C.)  G,  16  Am.  Dec.  612;  Bain-  these  things  by  his  parent  or  guard- 
bridge  y.  Pickering,  2  W.  Black.  1825.  ian,  then  the  same  articles,  to  the 

^  Hull  v.  Connolly,  supra;  Freeman  same  or  a  less  amount,  supplied  by 

y.  Bridger,  4  Jones  (N.  C),  L.  1,  67  another  under  contract,  are  not  neo- 

Am.  Dec.  238;  Perrin  y.  Wilson,  10  essary  to  him.    To  another,  not  so 

Ma  451.  supplied,  they  would  be  necessary. 

s  Rivers  v.  Gregg^  6  Rich.  (S.  C.)  The  same  remarks  apply,  with  equal 
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would  charge  the  infant  for  other  things  as  necessaries  must 
be  prepared  to  prove  that  they  were  such. 

This  rule  does  not  make  the  fact  of  the  infant's  living  with 
his  parents  or  having  a  guardian  the  absolute  criterion,  or 
make  the  parent  or  guardian  the  sole  judge,  or  justify  him  in 

propriety  and  force,  where  the  in-  necessary  and  proper  expenses?    I 

fant  is  supplied  by  parent  or  guard-  suppose  not 

ian,  or  by  this  court,  with  money  to  "  He  who  deals  with  an  infant  is 
furnish  himself  with  necessaries.  In  presumed  to  know  of  his  infancy, 
some  cases  circumstances  make  it  He  is  bound,  at  his  own  peril,  to 
proper,  and  imperatively  demand,  make  the  inquiry.  It  makes  no  dif- 
that  the  infant  should  have  the  dis-  ferenoe  whether  the  inquiries  result 
bursement  of  his  allowance  himself,  in  correct  information  or  the  reverse. 
In  the  case  of  marriage  and  house-  It  is  no  excuse  if  he  honestly  sup- 
keeping  the  perpetual  recurring  posed  from  his  appearance  or  other 
wants  and  exigencies  of  the  family  circumstances  that  the  infant  was 
render  it  impossible  that  the  guard-  an  adult.  The  protection  of  this  de- 
ian  should  always  be  called  on  to  fenseless  class  of  persons  would  be 
supervise  the  disbursement  of  the  very  inadequate  if  this  principle  is 
f imd  allowed  to  the  infant  Or  if,  uQt  further  extended.  The  only  safe 
being  a  youth  of  fortune,  he  is  sent  rule  for  the  security  of  infants  and 
upon  his  travels  in  foreign  lands,  or  their  estates  is  that  he  who  credits 
even  in  his  own  country,  the  guard-  the  infant  for  necessaries  should  be 
ian  cannot  look  to  the  expenditure  bound  to  know  whether  the  infant 
of  the  money.  It  is  necessarily  in-  has  been  supplied  with  a  sufficient 
trusted  to  his  own  keeping.  The  amount  of  those  articles  by  the  par- 
brother  of  the  deceased  is  now  ent  or  guardian,  or  from  some  other 
abroad  on  his  European  travels,  source.  The  consequence,  if  any 
Previous  to  his  departure  an  appli-  other  rule  than  this  prevails,  would 
cation  was  made  to  this  court  for  a  be,  that  an  infant's  estate  might  be 
proper  allowance  to  defray  his  trav-  made  liable  for  double  the  amount 
eling  expenses.  The  court,  upon  due  of  necessaries  that  were  necessary  for 
consideration,  made   an   order  for  him. 

what  was  supposed  to  be  a  proper  <*  I  will  not  say  that  an  infant,  after 

allowance,  reference  being  had  tcr  being  supplied  with  necessaries,  or  a 

the  amount  of  his  fortune.    Suppos-  proper  allowance  in  cash  to  procure 

ing  this  young  gentleman  should  ex-  them,  may  not,  under  some  circum- 

pend  his  allowance,  and  in  addition  st-ances,  be  liable  on  a  contract  for 

should  contract  debts  to  the  same  necessaries.     Suppose,  for  example, 

amount   for    articles    that,  prima  after  being  furnished  with  all  things 

facie,  would  be  regarded  as  neces-  necessary  for  him,  he  should  give 

sariesi    Could  these  claims  be  sup-  them  away,  or  sell  them,  or  waste 

ported  on  its  being  shown  that  the  the  proceeds  in  riot  and  debauchery, 

infant  had  an  allowance  that  was  Or  suppose,  that  after  having  placed 

amply  sufficient  to  defray  all  his  in  his  hands,  in  money,  an  allowance 
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leaving  the  infant  to  suffer,^  but  it  affords  a  presumption,  gen- 
erally well  founded,  which  the  person  who  supplies  more  goods 
must  rebut. 

The  same  presumption  arises  where  the  infant  lives  with  his 
mother,  though  the  latter  be  not  under  the  same  legal  duty  to 
support  the  infant  that  the  father  would  be.' 

The  presumption  also  arises,  and  the  same  rule  applies,  not- 
withstanding the  mere  fact  that  the  father  is  poor,  unless  it 
also  appears  that  he  has  refused  or  neglected  to  provide  for 
the  infant.' 

sufficient  for  aU  his  waBts,  he  should  articles  of  luxury,  which  would  oth- 
be  robbed  of  it,  or  should  lose  it  by  erwise  be  suitable  to  the  infant's 
accident  or  at  games  of  chance,  fortune  and  condition  in  life." 
Then  the  infant  would  be  reduced  to  i  In  Trainer  v.  TrumbuU  (1886),  141 
want  for  the  means  of  bare  subsist-  Mass.  527,  6  N.  K  R.  761,  the  defend- 
ence.  Must  he  starve  with  a  plenty  ant  was  a  minor  who  had  an  ez- 
in  his  cofiFers?  Would  he  not  be  pectant  estate  of  about  $10,000  accru- 
bound  by  a  contract  for  necessaries  ing  upon  his  father's  death.  His 
under  these  circumstances?  This  is  father  was  an  inmate  of  a  soldiers' 
stating  the  strongest  imaginable  C€ise  home,  his  mother  had  been  com« 
against  the  rule.  But  its  wisdom  is  mitted  to  a  reformatory  institution, 
stiU  manifest.  In  a  case  like  that  and  the  defendant  himself  was  in  an 
supposed,  I  would  say  that  the  in-  almshouse  and  was  in  a  diseased  and 
fant  would  be  bound.  But  I  would  sickly  condition.  Defendant  had  a 
further  say  that  the  party  who  al-  guardian,  but  the  guardian  did  noth- 
leged  this  extraordinary  state  of  facts  ing  for  his  support  The  plaintiff,  at 
must  prove  them.  In  other  words,  the  request  of  defendant's  father^ 
when  it  is  shown  that  an  infant  is  and  in  reliance  upon  defendant's  ex** 
supplied  with  necessaries  by  his  par-  pectancy,  took  defendant  from  the 
ent  or  guardian,  or  with  funds  amply  almshouse  to  his  own  home,  and 
sufficient  to  procure  them,  the  pre-  cared  for  and  educated  him  until  the 
sumption  of  law  and  of  reason  must  father's  death,  when  she  brought  an 
be,  that  he  does  not  stand  in  need  of  action  to  recover  for  the  supplies 
credit  to  obtain  what  is  necessary  furnished..  The  defense  was  that  as 
for  hioL  And  after  this  prima  facie  defendant  was  supplied  at  the  alms- 
showing,  he  who  alleges  that,  not-  house  with  necessaries  according  to 
withstanding  this,  the  infant  was  in  his  then  position  in  life,  that  of  a 
a  state  of  destitution,  must  take  upon  pauper,  the  supplies  furnished  by 
himself  the  burthen  of  proving  the  plaintiff  were  not  necessaries.  But 
allegation.    If  he  does  this  in  a  sat-  the  court  held  otherwise. 

'isfactory  manner,  his  claim  should  ^HuU  v.  Connolly,  8  McC.  (S.  G.)  6, 

be  allowed   But  even  then  it  should  15  Am.  Dec  612.    See  also  Atchison 

*  be  limited  to  bare  necessaries,  and  v.  Bruff,  50  Barb.  (N.  Y.)  881. 

should  not  be  allowed  to  embrace  ^  Hoyt  v.  Casey,  114  Masa  897,  19 
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§  130.  What  constitute  neeessaries. — The  term  '^necessaries" 
is  a  relative  one,  and  no  arbitrary  or  inflexible  role  can  be  laid 
down  for  determining  whether  any  given  article  falls  within 
its  meaning  or  not.^  The  most  comprehensive  statement  is  that 
the  term  includes  those  things  which  are  suitable  and  proper 
for  the  reasonable  comfort,  subsistence  and  education  of  the 
particular  infant,  taking  into  consideration  his  circumstances 
and  condition  in  life.*  It  therefore  clearly  is  not  to  be  con- 
fined in  its  meaning  to  those  things  which  are  absolutely  in- 

Am.  R  371.    Id  this  case  it  is  said:  doing  his  best  with  the  means  at  his 

"  We  are  of  the  opinion  that  the  in-  command  to  provide  for  his  famUy. 

struction  to  the  jury  that  the  pov-  No  refusal  or  neglect  to  perform  his 

erty  of  the  father  would  not  be  suf-  duty  of  supporting  the    son   was 

ficient  to  render  the  son  liable  for  shown,  although  from  his  impover- 

necessaries   furnished  to  him,  but  ished  condition  it  may  perhaps  be 

that  the  plaintiff  must  go  further  fairly  inferred  that  such  duty  could 

and  show  a  refusal  or  neglect  of  the  be  but  imperfectly  performed.    Or- 

father  to  furnish  them,  was  suffi-  dinarily  when  one  renders  to  another 

ciently  favorable  to  the  plaintiff.  An  valuable  service,  the  law  will  imply 

infant  when  residing  at  home,  and  a  promise  to  pay  therefor  by  him  for 

under  the  care  of  his  father  and  sup-  whom  such  service  is  rendered,  and 

ported  by  him,  is  not  liable  even  for  this  upon  the  ground  that  as  such 

necessaries.    If  he  were,  the  father  party  cannot  infer  service  of  this 

would  be  deprived  of  his  right  to  de-  character  to  be  gratuitous,  it  must 

termine  what  the  character  of  that  be  implied  that  he  promised  to  pay 

support  should  be.     Bainbridge  v.  for  it;  but  no  such  implication  can 

Pickering,  2  W.  Bl.  1325, 1  Eap.  N.  P.  arise  against  a  minor  residing  with 

163;  Wailing  v.  Toll,  9  Johna  141;  his  father,  delivering  over  to  him  his 

Angel  V.  McLellan,  16  Mass.  28.    Nor  wages,  and  entitled  to  look  to  him 

do  we  think  that  a  case  can  be  ex-  for  support*' 

cepted   from    this    well-recognized  i  Epperson  v.  Nugent  57  Miss.  45, 

principle  because  the  father  is  found  84  Am.  R.  434. 

to  be  a  poor  man.    When  necessary  2  Burghart  v.  Angerstein,  6  G.  &  P. 

professional  services  are  rendered  to  690;   Dalton  v.  Gib,   7  Scott,   117; 

a  minor  son  residing  in  the  house  of  Peters  v.  Fleming,  6  M.  &  W.  42; 

his  father,  the  legal  inference  is  that  Ryder  v.  Wombwell,  L.  R.  4  Ex.  32; 

the  father  is  the  person  liable  there-  Rivers  v.  Gregg,  5  Rich.  (S.  C.)  Eq. 

for.    In  the  present  case  the  father  274;    Epperson    v.    Nugent,   supra; 

was  keeping  a  family  together,  and  Davis  v.  Galdwell,  12  Gush,  (Mass.) 

was   receiving   the  wages  of  this  612;  Nicholson  v.  Spencer,  11  Ga.  607; 

minor.    While  it  was  proved  that  Jordan   v.    Coffield,    70  N.  C  110; 

he  was  unable  to  pay  the  debts  he  had  Strong  v.  Foote,  42  Gonn.  203. 
incurred,  he  was,  so  far  as  it  appeared, 
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dispensable  to  the  sapport  of  life,^  bat  it  extends  to  those  arti- 
cles which  are  suitable  and  proper  to  maintain  the  infant  in 
that  state,  station  and  degree  of  life  in  which  he  is  placed. 
Articles  of  comfort  and  convenience  may  therefore,  in  some 
cases,  be  deemed  necessaries,  and,  in  some  cases  perhaps,  things 
pnrely  ornamental.'  '^  Articles  of  mere  luxury  are  always  ex- 
cluded, though  luxurious  articles  of  utility  are  in  some  cases 
allowed."  • 

The  term,  however,  it  is  said,  includes  those  things  only  which 
are  personal  to  the  infant,^  and  does  not  ordinarily  include  such 
things,  however  desirable  or  beneficial,  as  pertain  only  to  his 
property  or  estate."  For  matters  of  the  latter  sort  the  inter- 
vention of  a  guardian  is  usually  held  requisite,  though  some 
cases  have  extended  the  rule  to  include  those  things  also  which 
are  necessary  for  the  preservation  of  his  estate.^ 

Fuller  illustrations  of  the  application  of  the  rules  will  be  found 
in  a  later  section. 

§  131.  — ^  How  qnestlon  determined  — Burden  of  proof. 

The  question  whether  the  goods  in  controversy  in  any  case 
fall  under  the  head  of  necessaries,  is  usually  one  of  mixed  law 
and  fact,  and,  as  to  the  respective  provinces  of  the  court  and 
jury,  the  rule  has  been  laid  down  as  follows:  "The  court  de- 
termines whether  the  articles  furnished  fall  within  the  class 

1  Peters  v.   Fleming,   w/jgrOy  per  ers,  and  qualifying  the  individual  to 

Parke,  R  engage  in  business  when  he  shaU  ar- 

^  Ryder  y.  Wombwell,  supra,  per  rive  at  the  age  of  manhood. ** 
WiUea,  J.  ^  See,  as  to  this,  Turner  v.  Gkdther, 

*  Chappie  V.  Cooper,  13  Mees.  &  W.  83  N.  C.  357,  35  Am.  R.  574;  Tupper 

<Eng.)  252,  per  Alderson,  B.  v.  Cadwell,  supra;  Middlebury  Col- 

4  Thus  in  Tupper  ▼.  CadweU,  12  lege  ▼.  Chandler,  16  Vt  683,  42  Am. 

Hetc.  (Masa)  559,  46  Am.  Dea  704,  Dec.  537;  Mathes  v.  Dobschuetz,  72 

Dewey,  J.,  says:  "The  wants  to  be  111.  438;  Price  v.  Sanders,  60  Ind.  810. 
supplied    are^    however,    personal;       ^See,  as  to  this,  Epperson  v.  Nugent, 

either  those  of  the  body,  as  food,  57  Miss.  4.5,  34  Ajn.  R.  434;  Dillon  v. 

clothing,  lodging,  and  the  like;  or  Bowles,  77  Mo.  60a 
those  necessary  for  the  proper  culti-       Mr.  Bishop  says  the  other  rule  is 

vation  of  the  mind,  as  instruction  "contrary   to   reason."     Contracts^ 

suitable  and  requisite  to  the  useful  §  911, 
development  of  the  inteUectual  pow- 
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of  necessaries  suitable  to  any  one  (infant  or  adult)  in  the  de- 
fendant's situation  and  condition  of  life;  and  if  the  court  de- 
cides that  they  do  come  within  the  class,  the  jury  are  to  decide 
whether  the  particular  articles  furnished  were  actually  neces- 
sary under  the  circumstances  of  the  case."  *  The  court  quote, 
with  approval,  the  rule  as  laid  down  by  Bibb,  C.  J.,  as  follows: 
*^  Whether  the  articles  are  of  those  classes  for  which  an  infant 
shall  be  bound  to  pay  is  matter  of  law  to  he  judged  of  by 
the  court;  if  they  fall  under  those  general  descriptions,  then, 
whether  they  were  actually  necessary  and  suitable  to  the  con- 
dition and  estate  of  the  infant,  and  of  reasonable  prices,  must 
regularly  be  left  to  the  jury  as  matter  of  fact."  * 

As  to  the  burden  of  proof  something  has  been  already  seen,' 
and,  in  general,  the  burden  of  proving  that  the  goods  were 
such  necessaries  that  the  infant  might  bind  himself  to  pay  for 
them  is  upon  the  plaintiflf.* 

§  132. Illnstratlons  of  what  are  necessaries  or  not. 

Lord  Coke  laid  down  the  rule  that  "  An  infant  may  bind  him- 
self to  pay  for  his  necessary  meat,  drinke,  apparell,  necessary 
physicke,  and  such  other  necessaries,  and  likewise  for  his  good 
teaching  or  instruction,  whereby  he  may  profit  himself e  after- 
wards." •  Clearly,  within  the  rules  already  laid  down,  food  is 
a  necessary,^  and  board,  as  while  attending  school.^  Enter- 
tainment at  an  inn  may  also  be,.'  but  not,  ordinarily,  are  din- 
ners, confectionery  and  fruit  furnished  to  a  student  in  college,* 

1  DeceU  v.  Lewenthal,  67  Mias.  881,    N.  W.  R  557;  ThraU  v.  Wright,  88 
84  Am.  R.  44a  Vt  494;  Nicholson  v.  WUborn,  13  Ga. 

*  Beeler  ▼.  Young,  1  Bibb  (Ky.X  519.    407. 

See  also  Tupper  y.  Cadwell,  12  Meta       *  Ck>ke,  lit  172a. 
(Mass.)  559,  46  Am.  Dea  704;  Grace       «  Rivers  v.  Greg&  5  Rich.  (&  G.)  Eq. 

V.  Hale,  2  Humph.  (TenzL)  27,  86  Am.  274. 

Dec.  296;  Jordan  t.  Coffield,  70  N.  a       ?  Kilgore  t.  Rich,  83  M&  805, 28  Am. 

110;  Garr  y.  Haskett,  86  Ind.  873;  St  R.780, 12  L.  R  A.  859,  22  AtL  R. 

Ayers  v.  Bums,  87  Ind.  245;   Mo-  176. 

Kanna  v.  Merry,  61  la  177;  Bent  v.       ^See  Watson  t.  Cro8B»  2  DuvaU 

Manning,  10  Vt  22&  (Ky.),  147. 
'See  ante,  §  12a  ^Brooker  v.  Soott»  11  M.  &  W.  67. 

*  Wood  y.  liosey,  50  Mioh.  475, 15 
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thoagh  fruit  or  other  like  articles  might  be  in  case  of  ill- 
ness.^ 

Medical  atteadance,'  narsing  in  sickness,'  and  dental  serv* 
ices  *  fall  within  the  list  of  necessaries,  and  so  do  proper  lodg- 
ings,' though,  ordinarily,  repairs  upon  his  dwelling-house,*  and 
labor  and  material  for  the  erection  ^  of  a  dwelling  or  insurance 
upon  it,*  do  not. 

A  common  school  education  is  necessary,*  but  not  usually  Sk 
college  education ;  ^*  nor,  it  is  held,  can  a  professional  education 
be  regarded  as  necessary ,^^  though  this  may  be  questionable. 

Suitable  clothing,"  in  reasonable  quantities,^'  is  necessary,  but 
not  when  extravagant  in  kind  or  excessive  in  quantity.  In 
proper  circumstances,  livery  for  the  infant's  servant  may  be 
included,'^  and,  in  perilous  times,  regimentals  for  the  infant 
himself,^*  but  not  cockades  for  the  soldiers  of  the  company  of 
which  he  is  captain.^*  Wedding  garments  may  also  be  neces- 
sary for  the  infant's  marriage.^^ 

iWhaxtou  T.  Mackenzie^  5  Q.  K  *  See  Middleboiy  OoUege  t.  Chand- 

606.  ler,  16  Vt  ess,  42  Am.  Deo.  5t7. 

3  See  Hoyt  v,  Caaej,  114  Mass.  887,  lo  Middlebury  College  v.  Chandler, 

19  Am.  B.  371;  Wailing  y.  Toll,  9  aupra. 

Jobna  (N.  T.)  141;  Saundera  y.  Otti  n  Turner  y.  Gkiither,  83  N.  a  857, 

1  MoCord  (a  0.\  572;  Price  y«  Saun-  85  Adl  R.  574    In  Walter  y.  Eyer- 

den,  60  In4  810.  ard,  [1891]  9  Q.  R  869^  instraotion 

s  Werner'a  Appeal*  91  Fa.  Bt  293L  in  the  bustnesB  of  a  farmer,  auction- 

<  Strong  y.  Foote,  42  Conn.  208.  eer  and  yaluer  were  held  to  be  neo- 
*  See  RiyezB  y,  Gregg,  5  Rioh.  (S.  CL>  easariea 

Eq.  274,279:  Price y. Sander8» 60 Ind,  ^'Chappie  y.  Cooper,  18  K.  ft  W. 

810, 814,  252;  Maddox  y.  Miller,  1  M.  &  a  738; 

•Tapper  y.  Cad  well.  12  Meta  (Maga)  Barnes  y.  Toye,  18  Q.  B.  Diy.  410;  Gay 

559,  46  Am.  Deo,  704;  Wallis y.  Bard-  y.  BaUou,  4  Wend.  (N.  Y.)403, 21  Am. 

well,  196  Maaa  866;  I4iiUip9  y.  Lloyd  Dec  158;  Anderson  y.  Smith,  88  Md. 

(1892).  18  R  L  99,  25  AtL  R.  90a  465;   Lynch   y.  Johnson  (1894),  109 

7  Freeman  y.  Bridger,  4  Jones  (N.  Mich.  640,  67  N.  W.  R  90a 

C.\  L.  1,  67  Am.  Dec.  258;  Price  y.  is  Johnson  y.  Lines,  6  W.  &  a  (Pa.) 

Sanders,  60  Ind.  310;  Wornook  y.  80, 40  Am.  Deo.  542L 

Loar  (Ky.),  11  a  W.  R  488;  Alien  y.  i*  Hands  y.  Slaney,  8  Tv  R  57a 

Lardner  (1891),  78  Hun  (N.  Y.X  60a  »Ck>ate6  y.  Wilson,  i  Esp^  15a 

<  New  Hamfshire  Iw  Oa  y«  Noyes,  i^  Hands  y.  Slaney,  suprcu 

32  N.  H.  845.  i?  Jordan  y.  Coffield,  70  N,  C  110; 

Garr  y.  Haskett,  86  Ind.  378L 
9  V^ 


§  132.]  LAW  OF  SALE.  [bOOK  t 

Jewelry,  ornaments*  and  watches*  are  not  ordinarily  neces- 
saries, though  under  proper  circumstances  a  watch  may  be ; ' 
and  jewelry  intended  as  a  gift  to  the  betrothed  wife  of  an  in- 
fant of  large  fortune  has  been  regarded  as  necessary.^  Horses 
purchased  for  business  ^  or  pleasure,*  and  their  keep,^  are  not 
necessaries,  though  it  may  be  otherwise  if  an  infant  has  med- 
ical advice  to  take  exercise  on  horseback;'  nor  are  racing- 
jackets  (unless  the  infant  be  a  jockey),^  or  betting-books.*^  In 
case  the  horse  was  necessary,  the  horse  accoutrements  might 
be  necessary  also.**  Traveling  for  pleasure  is  not  a  necessary,*' 
though  traveling  for  health  might  be.  Carriages**  and  bicycles** 
are  not  ordinarily  necessaries,  though  in  special  cases  either, 
like  the  horse,  might  be  considered  so.  Tobacco,  pipes  and 
cigars  are  not  necessaries;**  neither  are  "liquor,  pistols,  powder, 
saddles,  bridles,  whips,  fiddles,  fiddle-strings,"  etc.** 

Goods  for  use  in  business,*^  supplies  for  farming,**  a  horse  po 

1  Ryder  v.  Wombwell,  L.  R.  4  Ex.  Sa       13  McKanna  ▼.  Meny,  61  IlL  177. 

3  BeroUes  t.  Ramsay,  Holt,  N.  P.  77.      ^s  Howard  v.  Simpkins,  70  Ga.  823. 
•See  Barnes  v.  Toye,  13  Q.  R  Div.      "Pyne  v.  Wood  (1888),  145  Mass. 

410,  414;  Peters  v.  Fleming,  6  M.  <&;  558, 14  N.  E.  R.  775.    In  this  case  the 

W.  42.  infant  lived  at  home  but  worked  in 

4  Jenner  v.  Walker,  19  Jm  T.  (N.  S.)  a  shop  a  mile  away,  and  used  the 
898.  bicyole  to  ride  upon  in  going  home 

B  Rainwater  v.  Durham,  2  N.  &  to  dinner,  which  he  could  not  do  in 

McQ  524, 10  Am.  Deo.  637:  Grace  t.  the  time  allotted  without  it    (The 

Hale,  2  Humph.  (Tenn.)  27.  86  Am.  court  cite  Merriam  v.  Cunningham, 

Dec.  296;  House  v»  Alexander,  105  11  Gush.  (Masa)  40;  Leonard  v.Stott, 

Ind.  109,  4  N.  K  R  891, 55  Am.  R.  189;  108  Mass.  46.)    To  same  eiTect  see 

Beeler  v.  Young,  1  Bibb  (Ky.),  519.  Glyde  Gyole  Ca  v.  Hargreaves  (1898). 

«  See  House  v.  Alexander,  and  other  78  L.  T.  (N.  S.)  296.     See  also  Rice  v. 

cases  in  preceding  note.  Butler  (1899),  160  N.  Y.  578,  65  N.  K 

.  '^  Merriam  v.  Cunningham,  11  Gush.  R.  275,  47  L.  R.  A.  303. 

(Mass.)  40.  18  Bryant  ▼.  Richardson,    12  Jnr. 

sHart  V.  Prater,  1  Jur.  62a  (N.  S.)  300. 

»  Burghart  v.  Angerstein,  6  Gar.  &  "  Saunders  v.  Ott,  1  McCord  {S,  Q), 

P.  690,  698.  572;  Price  ▼.  Sanders,  60  Ind.  310; 

10  Jenner  t.  Walker,  19  L.  T.  (N.  S.)  House  v.  Alexander,  105  Ind.  109,  55 

d9a  Am.  R.  189,  4  N.  K  R  891. 

H  See  Hill  Y.  Arbon,  84  L.  T.  (N.  S.)  "  House  v.  Alexander,  105  Ind.  109, 

125.  4  N.  E.  R  891,  55  Am.  R  189;  Grace 

•18  Decell  V.  Lewenthal,  57  Miss.  331,  84  Am.  R  449;  State  v.  Howard,  88 

N.  C.  65a 
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be  used  in  cultivating  his  land/  the  keep  of  work-horses,'  even 
though  in  either  case  he  thereby  earns  his  living,  are  not  con- 
^dered  as  necessaries. 

Money  borrowed  to  be  used,  and  used  by  the  infant  in  pro- 
curing necessaries,  is  not  a  necessary,'  but  money  directly  ap- 
plied by  the  lender  to  procure  necessaries  for  the. infant  may 
be  recovered ;  *  and  so,  it  is  held,  may  money  advanced  by  a 
third  person,  at  the  infant's  request,  to  pay  a  bill  previously  in- 
curred by  the  infant  for  necessaries.'  On  the  same  ground,  a 
person  who  signs,  as  surety,  an  infant's  note  for  necessaries  and 
is  compelled  to  pay  it,  may  recover  from  the  infant  as  for  money 
paid  for  his  benefit.* 

Necessaries  furnished  to  the  infant's  wife  and  family  are  nec- 
essaries to  the  infant;^  and  an  infant's  widow  has  been  held 
liable  on  her  contract  to  pay  the  funeral  expenses  of  her  hus- 
band who  left  no  estate.^ 

Attorney  and  counsel  fees  are  usually  regarded  as  necessa- 
ries when  required  to  preserve  or  protect  the  infant's  personal 
rights.®    When  rights  of  property  only  are  involved,  it  has  been 

T.  Hale,  2  Humph.  (TeniL)  27, 86  Am.  Price  v.  Sanders,  mpra;  Marlow  t. 

Dea  296;  DeoeU  ▼.  Le  wen  thai,  57  Pitfield,  1  P.  Wm&  55a 

Hiss.  381,  84  Am.  R  449;  Rainwater  <  Swift  ▼.  Bennett,  10  Cash.  (Masa) 

V.  Durham,  2  N.  &  McC.  524»  10  Am.  436;  Randall  y.  Sweet,  1  Denio  (N.  Y,\ 

Dea  637;  Ryan  v.  Smith  (1896),  165  460. 

Masa  308,  48  N.  E.  R.  109;  Paul  v.  ^Kilgore  v.  Rich,  83  Me.  805,  22 

Smith,  41  Ma  App.  275;  Wood  v.  Atl.  R.  176,  23  Am.  St  R.  780,  12  L. 

Losey,  50  Mich.  475, 15  N.  W.  R  557.  R  A  859. 

I  House  ▼.  Alexander,  105  Ind.  109,  ^(Donn  v   Cobum,  7  N.  H.  368,  26 

4  N.  E.  R  891,  55  Am.  R  189;  Wood  Am.  Dea  746. 

V.  Loeey,  50  Mich.  475,  15  N.  W.  R  7  Cantine  v.  Phillips,  5  Harr.  (Del) 

•657;  Rainwater  t.  Durham,  supra;  428;  Chapman  v.  Hughes,  61  Misa 

Grace  v.  Hale,  supra.    But  see  Moh-  839. 

ney  v.  Evans,  51  Pa.  St  80,  contra,,  ^  Chappie  y.  Cooper,  13  Meea  &  W. 

>  Merriam  v.  Cunningham,  1 1  Cush.  252. 

<Masa)  40.            ^  ^  See    Munson   v.  Washband,   81 

•Randall  v.  Sweet,  1  Denio  (N.  Y.),  Conn.  803,  83  Am.  Dea  151;  Barker 

460:  Price  ▼.  Sanders,  60  Ind.  810;  t.  Hibbard,  54  N.  H.  539,  20  Am.  R 

Darby  ▼.  Boucher,  1  Salk.  279;  Earle  160;  Epperson  ▼.  Nugent,  57  Misa  45, 

v.  Peale,  1  Salk.  886.  84  Am.  R  484;  Englebert  y.  Troxell, 

It  may  be  recoyered  in   equity.  40  Neb.  195,  26  L.  R  A.  177,  42  Amu 
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held  that  such  fees  were  not  necessaries;^  *bat  the  tendency  is 
to  regard  them  as  necessaries  in  these  oases  also,  if  the  services 
were  beneficial  in  recovering  or  protecting  the  infant's  estate.* 

ft.  Of  the  Incapacity  of  Married  "Women. 

§  133.  What  here  considered. —  It  is  not  within  the  prov- 
ince  of  such  a  work  as  this  to  enter,  with  any  fullness,  into  a 
consideration  of  the  legal  status  of  the  married  woman,  for 
that  would  require  a  volume.  A  brief  reference  to  the  chief 
outlines  of  the  subject  is  all  which  space  will  permit.  For 
fuller  discussion  recourse  must  be  had  to  the  various  treatises 
which  make  this  question  the  subject  of  exhaustive  treatment. 

§  134.  Gommon-law  disability. — At  the  common  law  the 
unmarried  woman,  whether  maid  or  widow,  was  under  no  con- 
tractual disability  by  reason  of  her  sex;  but  the  married  woman, 
by  reason  of  her  coverture,  was,  in  general,  under  a  complete 
disability  to  contract,  or  to  acquire,  hold  or  dispose  of  property 
in  her  own  nght.  In  contemplation  of  law,  her  existence  be- 
came merged  in  that  of  her  husband,  her  bargaining  power 
was  lost  in  his,  while  her  personal  property  of  a  tangible  nat- 
ure became  his,  and  her  choses  in  action  also,  if  he  reduce^ 
them  to  his  possession.  She  could  not,  therefore,  buy  or  sell 
persopalty,  or  enter  into  binding  contracts  concerning  it. 

Exception  wits  made  for  her  benefit  in  certain  cases  of  pur- 
chase. ^^  The  first  is,  when  the  husband  is  civUiter  morttms^ 
dead  in  law,  as  when  he  is  under  sentence  of  penal  servitude, 
or  transportation  or  banishment.  The  disability  of  the  wife 
in  such  cases  is  said  to  be  suspended,  for  her  own  benefit,  that 
she  may  be  able  to  procure  a  subsistence.  She  may  therefore 
bind  herself  as  purchaser  when  her  husband,  a  convict  sen- 
tenced to  transportation,  htt^  not  yet  been  sent  away,  and  also 
when  hQ  remains  away  after  his  sentence  haa  expired.    But 

&ii  %  6i5^  68  N,  W.  R,  852;  Asljey  t.  «  Epperson  v.  J^ugeut,  supra; 
Williams,  74  Tex.  2H  5  L.  B»  A.  176*  Searcy  v.  Hunter,  81  Tex.  644, 17  a 
11  a  W,  1^  1101.  W.  R  373,  26  Am.  at  It-  837.    Sbb 

1  Phelps  y.  Woicester,  11  N.  H.  61.    also  ThiaU  v.  Wrighti,  38  Vt  404 
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not  if  he  abscond  and  go  abroad  in  order  to  avoi&  a  charge 
of  felony."  * 

A  s3cond  exception  was  at  one  time  thought  to  exist  where 
the  husband  was  an  alien  and  resided  abroad  while  she  lived 
in  England  and  purchased  there;  but  this  exception  has  there 
been  discredited.* 

The  third  exception  was  confined  to  the  city  of  London, 
where,  by  custom,  a  married  woman  might  be  a  sole  trader 
and  bind  herself  as  such.' 

§  135.  Equitable  doctrine  concerning  separate'  estate. — 

In  order  to  relieve  these  disabilities  of  the  married  woman,  the 
court  of  chancery  in  England  early*  laid  the  foundations  of  a 
feystem,  since  much  elaborated,  by  means  of  which  property 
could  be  settled  to  the  separate  use  of  the  married  woman,  with 
reference  to  which  she  could  deal  to  a  large  extent  as  though 
she  were  unmarried.  Under  this  system  she  could  not  only  sell  * 
or  buy,*  but  could  also  enter  into  contractual  obligations  which 
would  bind,  not  herself  personally,  but  her  separate  estate.^ 
When  not  restrained  by  the  terms  of  the  settlement,  the  rule  re- 
specting her  powers  was  said  in  one  case  •  to  be  this :  "  If  a  mar- 
ried woman,  having  separate  property,  enters  into  a  pecuniary 
engagement,  whether  by  ordering  goods  or  otherwise,  which,  if 
she  were  Kfeme  sole^  would  constitute  her  a  debtor,  and  in  en- 
tering into  such  engagement  she  purports  to  contract,  not  for 
her  husband,  but  for  herself,  and  on  the  credit  of  her  separate 
estate,  and  it  was  so  intended  by  her,  and  so  understood  by  the 
person  with  whom  she  is  contracting,  that  constitutes  an  obli- 

1  Benjamin  on  Sale  (6th  Am.  ed.),       *  Duncan  v.  Cashin  (1875),  L.  R  10 
§  82.  a  P.  554. 

2  See  Benjamin  on  Sale,  f;§  88,84  ^That  is,  such  separate  estate  as 
'See  Benjamin  on  Sale,  g  85.  she  has  at  the  time  of  the  contract 
4  See  Fettiplace  t.  Qorges  (1789),  1    and  which  remains  at  the  time  of 

Ves.  Jr.  46, 1  Rev.  R.  79;  Sturgis  v.  the  judgment    Pike  v.  Fitzgibbon 

Corp  (1808),  18  Ves.  190. 9  Rev.  R.  169.  (1881),  17  Ch.  Div.  454. 

s  Fettiplace  v.  Oorges,  supra;  Tb,J'  ^  Matthewman's  Case  (1866)^  L^  B. 

lor  V.  Meads  (1865),  4  De  Gex,  J.  &  a  8  Eq.  Cas.  781. 
597;  Cooper  v.  Macdonald  (1877),  7 
ClL  Div.  398. 
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gation  for  which  the  person  with  whom  she  contracts  has  the 
right  to  make  her  separate  estate  liable;  and  the  question 
whether  the  obligation  was  contracted  in  the  manner  men- 
tioned must  depend  upon  the  facts  and  circumstances  of  each 
particular  case." 

§  136.  American  statutes  renioying  disabilities. —  The  doc- 
trines of  the  English  courts  of  equity  were  adopted  to  some 
extent  in  the  American  states,  but,  beginning  a  little  prior  to 
1850,  there  has  been  enacted  in  substantially  all  of  the  States 
a  series  of  remarkable  statutes,  in  some  cases  supplementing 
or  extending  the  equitable  jurisdiction,  but  usually  establishing 
a  new  legal  status,  by  which  the  rights  of  the  married  woman 
in  her  separate  estate  have  been  confirmed  and  her  power  to 
deal  with  it  as  a  feme  sole  quite  generally  established.  Space 
does  not  permit,  nor  does  the  occasion  require,  any  detailed  ex- 
amination of  these  statutes  or  the  decisions  under  them.  While 
there  is  a  general  similarity,  there  is  yet  so  much  of  dissimilar- 
ity that  the  statute  of  each  state  must  be  examined  in  the  light 
of  its  ow|i  history  and  judicial  interpretation.  It  must  sufiSce 
to  say  that,  in  most  states,  the  real  and  personal  estate  which 
the  married  woman  possessed  at  her  marriage  and  that  which 
she  has  since  acquired,  remains  her  separate  estate,  free  from 
the  control  of  her  husband  or  liability  for  his  debts,  and  that^ 
in  respect  of  this  separate  estate,  she  may  contract  as  though 
she  were  unmarried.^ 

§  137« Capacity  limited  even  nnder  most  statntes. — 

Her  power  to  make  contracts  is,  usually,  not  unlimited  even 
nnder  these  statutes,  but  is  confined  to  those  which  relate  to 
her  separate  estate.  Only  to  the  extent  and  in  the  cases  that 
the  statute  has  removed  her  disability,  can  she  contract;  other- 
wise her  common-law  incapacity  still  continues.' 

1  These  statutes  were  summarized       2  Nash  v.  MitcheU  (1877),  71  N.  Y. 

(in  1886)  in  Stimson^s  Amerioan  Stat-  199,  27  Am.  R  88;  RusseU  ▼.  Savings 

ute  Law,  art  645  et  seq.    They  will  Bank  (1878),  d9  Mich.  671,  88  Am.  R. 

also  be  found  in  the  various  works  444;  Detroit  Chamber  of  Commerce 

on  the  law  of  husband  and  wife,  and  v.  Gkxximan  (1896),  110  Mioh.  498,  68 

the  rights  of  married  women.  N.  W.  R  29\ 
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§  138. What  contracts  she  may  make.— She  may 

under  these  statutes  -generally  become  a  sole  trader  and  buy  * 
and  sell  *  as  such.  She  may  enter  into  partnership  with  third 
persons,*  and  in  some  States  with  her  husband,*  and  charge 
her  separate  estate  as  such  partner.  And  she  may  even,  though 
living  with  her  husband,  bind  her  separate  estate  in  purchases 
which  would  ordinarily  be  deemed  binding  on  her  husband 
only,  if  it  appears  that  the  credit  Was  extended  to  her  and 
not  to  him.* 

iNi8pelv.Laparle(1874),74IlL806;  Vannerson  v.  Cheatham  (1894),   41 

Krouskop  V.  Shontz  (1881),  51  Wi&  &  C.  327, 19  a  E.  R.  614. 
204, 37  Am.  R  817 ;  Brickley  v.  Walker       «  That  she  caonot  be  a  partner  with 

(1887),  68  Wia  568;  Wallace  v.  Row-  her  husband,  see  Artman  v.  Fergu- 

ley  (1888),  91  IncL  586;  Blumer  v.  Pol-  son  (1888),  78  Mich.  146,  16  Am.  St. 

lak  (1882),  18  Fla.  707  [see  also  Craw-  R  572,  2  L.   R.  A.  343;  Gilkerson- 

ford   T.   Feder   (1894),  34   Fla.  897,  Sloss  Com.  (Da  v.  Salinger  (1892),  56 

16  a  R  287];    Sargeant   v.  French  Ark.  2H,  16  L.  R.  A.  526,  35  Am.  St 

(1882),  54  Vt  884;  Reed  v.  Newoomb  R.  105;  Seattle  Board  of  Trade  ▼. 

(1891),  64  Vt  49;  Haight  ▼.  MoVeagh  Hayden  (1892),  4  Wash.  263,  16  L.  R. 

(1873),  69  lU.  624;  Hickey  v.  Thomp-  A  530,  31  Am  St  R.  919;  Fuller  ▼. 

son  (1889),  52  Ark.  284;  Walter  v.  McHenry  (1892),  83  Wi&  673, 18  L.  R. 

Jones  (1892),  148  Pa.  St  589, 24  AtL  A.  512;  Bowker  y.  Bradford  (1885), 

R.  lia  140  Mass.  521;  Payne  v.  Thompson 

But  under  the  statute  a  married  (1886X  44  Ohio  St  192;  Scarlett  v. 

woman,  in  Miohigan,  is  not  liable  Snodgrass  (1883),  92  Ind.  262;  Carey 

upon  a  note  given  by  herself  and  y.  Burruss  (1882),  20  W.  Ya.  571,  43 

husband  for  the  purchase  price  of  Am.  R.  790.    That  she   may  be  a 

property  purchased  jointly  with  her  partner  with  her  husband,  see  Suau 

husband.    It  is  not  a  contract  con-  v.  Caffe  (1890),  122  N.  Y.  308,  25  N.  £. 

ceming  her  separate  estate,  and  she  R.  488,  9  L.  R.  A.  593;  LouisviUe 

would  also  become  a  surety  for  her  R,  Ca  y.  Alexander  (Ky.,  1894),  27 

husbandas  to  half  of  the  note,  which,  S.  W.  R.  981:  Belser  y.  Tuscumbia 

for  the  same  reason,  is  beyond  her  Banking  Ca  (1895\  105  Ala.  514, 17  S. 

power.   Caldwell  y.  Jones  (1897),  115  R  40;  Dressel  y.  Lonsdale  (1892),  46  IlL 

Mich.  129,  73  N.  W.  R  129.    See  also  App.  454;  Lane  y.  Bishop  (1893),  65  Vt 

Speier  y.  Opfer  (1888),  73  Mich.  35,  575,  27  AtL  R.  499.    In  Tennessee, 

40  N.  W.  R  909, 16  Adl  St  R  556.  see  Theus  y.  Dugger  (1893),  93  Tenn. 

2  Porter  y.  Gamba  (1872),  43  CaL  41,  23  a  W.  R  135.    In  Maine,  see 

105;  Trieber  y.  Stoyer  (1875).  30  Ark.  Bird  Ca  y.  Hurley  (1895),  87  Me.  579, 

727;  Netterville  y.  Barber  (1876),  52  33  AtL  R  164 
Miss.  168.  ft  Thus,  a  married  woman  is  liable 

•  Vail  y.  Winterstein  (1892),  94  for  the  price  of  a  suit  of  clothes  pur- 
Mich.  230,  53  N.  W.  R  932, 18  L.  R  A.  chased  by  her  for  her  minor  son, 
515.     Contra,    in    South    Carolina,  where  the  charge  was  made  to  her 
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§  139, Statutory  liability  for  family  necessaries.— 

Formerly  in  Alabama,^  and  still  in  Iowa,*  Illinois,*  Missouri  * 

by  her  direotioh  and  she  agreed  to  band  or  other  member  of  the  family 

pay  it:  Hhwshfield  v.  Waldron  (1800),  (Murdy  v.  Skyles,  101  Iowa,  549, 70  N. 

83  Mich.  116,  47  N.  W.  R.  239;  Meads  W.  R.  714);  a  watch  and  other  jew- 

V.  Martin  (1890),  84  Mich.  306,  47  N.  elry,  even  though  the  watch  was 

W.  R  588;  First  Commercial  Bank  presented  by  the  husband  to  his  wife 

V.  Newton  (1898),  117  Mich.  433,  75  N.  jMarquardt  v.  Flaughter,  60  Iowa, 

W.  R.  934;  or  for  medical  services  to  148);  even  a  diamond  stud  worn  by 

a  minor  daughter,  under  like  circum-  the  husband  (Neasham  v.  McNair,  103 

stances:  Goodman  v.  Shipley  (1895),  Iowa,  695,  64  Am.  St  R.  202),  are 

105  Mich.  439,  68  N.  W.R  412;  or  for  all  family  expenses  for  which  the 

wearing  apparel  for  herself :  Arnold  wife  maybe  held,  liable  under  the 

T.  Engleman  (1885),  103  Ind.  512;  or  statute;    but    a    reaping   machine 

forboardforherself  and  child:  Rush-  (McCormick  v.  Muth,  49  Iowa,  536), 

ing  V.  Clancy  (1893),  92  Ga.  769,  19  or  a  plow  (Russell  v.  Long,  52  Iowa, 

€L  E.  R  711.  250),  is  not  such  an  expense.    Many 

1  "For  all  contracts  for  articles  of  other  illustrations  are  found  in  the 
comfort  and  support  of  the  house-  Iowa  reports. 

hold,  suitable  to  the  degree  and  con-  *  In  Illinois,  the  Iowa  statute  has 

dition  in  life  of  the  family,  and  for  been   adopted    verbatim.    Starr   & 

which   the   husband   would  be  re-  Curtis,  Ann.  Stat  1896,  p^  2183,  §  15. 

sponsible  at  common  law,  the  sepa-  In  adopting  this  statute  from  Iowa, 

rate  estate  of  the  wife  is  liable;  to  the  interpretation  put  upon  it  by  the 

be  enforced  by  action  at  law,  against  Iowa  court  is  adopted  alsa    Myers 

the  husband  alone,  or  against  hus-  v.  Field,  146  IlL  50;  Glaubensklee  v. 

band  and  wife  jointly."    Code,  1876,  Low,  29  III  App  408. 

§  2711.    Now  repealed.  Under  this  interpretation  it  is  not 

2  In  Iowa,  Code  1897,  §  3165,  it  is  essential  that  the  expenses  shall 
provided  that  "The  expenses  of  the  have  been  "necessary;"  the  statute 
family  and  the  education  of  the  chil-  applies  to  family  expenses  without 
dren  are  chargeable  upon  the  prop-  limitation  as  to  amount,  and  with- 
erty  of  both  husband  and  wife,  or  out  regard  to  the  wealth,  habits  or 
eitherofthem,and  in  relation  thereto  social  position  of  the  parties.  Hud- 
they  may  be  sued  jointly  or  sepa^  son  v.  King.  23  IlL  App.  118.  The 
rately."  wife's  consent  is  not  necessary,  and 

"  Expenses  of  the  family  "  are  not  the  fact  that  the  goods  were  for  the 
limited  to  necessary  expenses;  it  is  husband's  personal  use  is  immaterial, 
enough  that  the  expense  is  incurred  Hudson  v.  King,  suprcu 
on  account  of  the  family.  Smedley  *  In  Missouri,  Rev.  Stats.  1899, 
V.  Felt,  41  Iowa,  588;  Schrader  v.  §  4840,  the  real  and  personal  prop- 
Hoover,  80  Iowa,  243.  Hence,  a  piano  erty  of  the  wife  which  she  had  at 
(Smedley  v.  Felt,  supra);  an  organ  the  time  of  her  marriage,  or  which 
(Frost  V.  Parker,  65  Iowa,  178);  a  has  come  to  her  since  by  gift,  bequest 
cook  stove  (Finn  v.  Rose,  12  Iowa,  or  inheritance,  or  by  purchase  with 
565);  medical  services  for  the  hus-  her  separate  money,  or  due  as  wages 
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and  Oregon/  by  force  of  certain  unusual  and  peculiar  statutes, 
her  separate  estate  is  made  liable  for  family  expenses  even 
though  she  took  no  part  in  contracting  them. 

0.  Of  the  Capacity  of  Corporations. 

§140.  In  general. —  It  is,  of. course,  entirely  beyond  the 
range  of  such  a  work  as  this  to  go,  with  any  fullness,  into  the 
question  of  the  capacity  of  corporations  to  buy  and  sell.  That 
subject  belongs  to  the  special  treatises  upon  the  law  of  corpo- 
rations. But  in  attempting  to  present  to  the  reader's  mind  a 
general  view  of  the  capacity  of  parties  to  enter  into  the  con- 
tract of  sale,  a  statement  of  the  most  fundamental  principles 
which  control  the  private  corporation  in  this  regard  seems 
pertinent.    Thus  — 

§  141.  Corporations  as  sellers. — TJnless  restrained  by  stat- 
ute or  by  the  inherent  nature  or  purpose  of  its  existence,  a  pri- 
vate corporation  has  the  same  power  to  dispose  of  its  property 
by  sale  that  a  private  individual  would  have  in  like  circum- 
stances.*   As  is  said  in  one  case :  •  "  The  very  idea  of  private 

for  her  personal  service,  or  by  reason  bought  by  the  husband  for  family 
of  a  violation  of  her  personal  rights,  use  and  used  by  the  family  is  a 
remains  her  separate  property,  and  family  expense  within  the  meaning 
is  not  in  general  liable  for  the  debts  of  this  statute.  Dodd  v.  St  John 
of  the  husband,  but  such  personal  (1803),  22  Oreg.  250,  29  Paa  R.  618, 
property  "shall  be  subject  to  execu-  15  L.  R  A«  717. 
tion  ,  .  .  for  any  debt  or  liability  ^  white  Water  Valley  Canal  CJa  v. 
of  her  husband  created  for  necessa-  Vallette  (1858),  21  How.  (U.  S.)  424; 
ries  for  the  wife  or  family."  Pierce  v.  Emery  (1856),  82  N.  H.  486; 

The  wife  must  be  a  party  to  the  Hood  v.  Railroad  Ca(1852),  22  Ck)nn.l; 
proceeding.  Bedsworth  v.  Bowman,  Richards  v.  Railroad  Co.  (1862X  44  N. 
104  Ma  44  H.  136;    Commonwealth   v.   Smith 

iln  Oregon,  HilPs  Code,  §  2874,  it  (1865),  10  Allen  (Mass.),  448;  Buffett 
is  provided  that  "The  expenses  of  v.  Railroad  Ca  (1869),  40  N.  Y.  176; 
the  family  and  the  education  of  the  Reichwald  v.  Commercial  Hotel  Ca 
children  are  chargeable  upon  the  (1883),  106  III  439;  Burton's  Appeal 
property  of  both  husband  and  wife,  (1868),  57  Pa  St  213. 
or  either  of  them,  and  in  relation  'Miners*  Ditch  Qo.  v.  Zellerbach 
thereto  they  may  be  sued  jointly  or  (1869),  37  CaL  543,  99  Am.  Dea  300. 
separately."    The  cost  of  a  buggy 
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property,  in  which  the  public  has  no  rights,  involves  the  idea 
of  a  right  to  sell  and  convey  when* the  exigencies  of  the  corpo- 
ration require  it."  The  jvs  disponendi,  therefore,  necessarily 
attaches  as  an  incident  to  the  ownership.  The  general  rule 
with  its  limitations  is  well  stated  by  Bigelow,  J.,  as  follows: 
"  At  common  law  the  right  of  corporations,  acting  by  a  ma- 
jority of  their  stockholders,  to  sell  their  property  is  absolute, 
and  is  not  limited  as  to  objects,  circumstances  or  quantity.  To 
this  general  rule  there  are  many  exceptions,  arising  from  the 
nature  of  particular  corporations,  the  purposes  for  which  they 
were  created,  and  the  duties  and  liabilities  imposed  on  them 
by  their  charters.  Corporations  established  for  objects  quasi- 
public,  such  as  railway,  canal  and  turnpike  corporations,  to 
which  the  right  of  eminent  domain  and  other  large  privileges 
are  granted  in  order  to  enable  them  to  accommodate  the  pub- 
lic, may  fall  within  the  exception ;  as  also  charitable  and  re- 
ligious bodies,  in  the  administration  of  whose  affairs  the  com- 
munity, or  some  portion  of  it,  has  an  interest,  to  see  that  their 
corporate  duties  are  properly  discharged.  Such  corporations 
may,  perhaps,  be  restrained  from  alienating  their  property, 
and  compelled  to  appropriate  it  to  specific  uses,  by  ma/ndamua 
or  other  proper  process.  But  it  is  not  so  with  corporations  of  a 
private  character,  established  solely  for  trading  and  manufactur- 
ing purposes.  Neither  the  public  nor  the  legislature  have  any 
direct  interest  in  their  business  or  its  management."^ 

§  143.  Corporations  as  purchasers, —  So,  also,  it  is  well  set- 
tled that  a  private  corporation,  in  the  absence  of  contrary  pro- 
visions in  its  charter,  has  implied  power  to  purchase  and  hold 
such  property,  whether  real  or  personal,  as  may  reasonably  be 
required  to  enable  it  to  carry  on  the  business  and  accomplish 
the  purposes  for  which  it  was  created.' 

1  Treadwell  ▼.  Salisbury  Mfg.  Ca  *  Page  v.  Heineberg  (1868X  40  Vt 
(1856)»  7  Gray  (Mass.),  898, 06  Am.  Dec.  81,  94  Am.  Dec.  878;  Old  Ck>lony  R. 
49a  See  also  Richards  v.  Railroad  R.^Ca  v.  Evans  (1856),  6  Gray  (Mass.). 
Ckx  (1862),*  44  N.  H.  186;  Pierce  v.  88,  66  Am.  Dec.  894;  Spear  ▼.  Craw- 
Emery  (1856),  82  id  486.  ford  (1885),  14^  V^end.  (N.  Y.)  28,  28 
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This  power,  however,  is  one  which  is  incidental  to  its  main 
powers,  and  the  corporation  has,  therefore,  no  authority  to  pur- 
chase and  hold  such  property  as  does  not  fall  within  the  limits 
above  specified.^ 

A  corporation,  therefore,  organized  for  the  sole  purpose  of 
manufacturing  cannot,  it  is  held,'  enforce  an  executory  con- 
tract to  sell  and  deliver  to  it  goods  which  are  not  to  be  used 
in  the  process  of  manufacturing,  but  are  to  be  sold  again  by 
the  corporation  for  profit. 

The  question  of  the  power  of  a  private  corporation  to  buy 
and  hold  stock,  either  its  own  or  that  issued  by  some  other 
corporation,  leads  so  far  into  questions  of  general  corporation 
law  that  it  is  left  for  the  special  treatises  upon  that  subject.' 

Express  limitations  may  of  course  be  placed,  by  charter  or 
other  fundamental  instruments,  upon  the  power  of  the  corpo- 
ration to  acquire  and  hold  property,  either  real  or  personal;* 
but  the  question  of  the  effect  of  such  limitations  is  also  beyond 
the  present  purpose  and  must  be  left  to  the  special  treatises 
upon  corporation  law. 

d.  Of  the  Capacity  of  Partnerships. 

§  143.  In  general. —  For  reasons  similar  to  those  suggested 
in  the  preceding  subdivision  in  relation  to  corporations,  a  word 
must  be  said  respecting  the  power  of  partnerships  to  buy  and 
sell. 

Partnerships  may  be  organized  for  any  lawful  purpose  to 
which  the  buying  and  selling  of  personal  property  may  be 
more  or  less  germane.  In  many  cases  that  may  be  the  chief 
or  characteristic  purpose  of  the  partnership,  distinguishing  it 

Am.  Dea  513;  Hoes  v.  AvereU  (1853),    cent  Oil  Ca  (1895),  171  Pa.  St  109,  83 

10  N.  Y.  449;  Thompflon  v.  Waters    AtL  R  1120. 

(1873),  25  Mich.  222, 12  Am.  R.  24a  'See,  for  example,  Cook  on  Corpo- 

1  Pacific  R  R.  Ckx  V.  Seely  (1870),    rations,  toL  I,  gg  809  et  seq. 
45  Ma  212, 100  Am.  Dec.  869;  Rens-       ^  Compare,  for  example,   Cornell 
selaer,  etc.  R.  R.  Ca  v.  Davis  (1870),    University  v.  Fiske  (1889X  186  U.  S. 
48  N.  Y.  187.  152,  and  Farrington  v.  Putnam  (1897), 

SBoeabardt  &  Wilson  Ca  v.  Cres-    90  Me.  405,  87  AtL  R.  652,  88  L.  R  A. 
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in  many  important  points  from  those  whose  chief  purpose  is  not 
thus  commercial.  Thus  it  is  said  in  a  recent  case :  "  The  test  of 
the  character  of  the  partnership  is  buying  and  selling.  If  it  buys 
and  sells,  it  is  commercial  or  trading.  If  ij  does  not  buy  or 
sell,  it  is  one  of  employment  or  occupation."  By  this  is  meant, 
of  course,  buying  and  selling  as  a  business  and  not  as  a  mere  in- 
cident to  some  other  business  or  occupation.  The  distinction 
is  an  important  one;  for,  as  can  readily  be  seen  and  as  will  be 
more  fully  observed  hereafter,  much  greater  powers  may  prop- 
erly be  regarded  as  incident  to  a  commercial  or  trading  busi- 
ness than  to  one  for  the  exercise  of  a  profession  or  occupation 
merely.  Of  this  distinction  and  its  legal  consequences  third 
persons  are  bound  to  take  notice.^ 

§  144.  The  partnership  as  seller. —  The  powers  of  the  part- 
nership may  be  exercised  by  all  of  the  partners  collectively,  or 
by  any  one  partner  alone,  it  being  the  general  rule  that  each 
partner  is  agent  for  the  firm  in  all  matters  falling  within  the 
scope  of  the  partnership  business  as  it  is  actually  conducted. 
All  of  the  partners  collectively,  however,  might  do  acts  which 
a  single  partner  would  have  no  implied  power  to  do,  for  all 
might  thus  extend  or  exceed  the  scope  of  the  business,  and 
there  would  be  no  one  left  to  complain.  But,  speaking  of  the 
implied  power  of  a  partner  as  falling  within  the  scope  of  the 
partnership  business,  it  may  be  said  that  each  partner  has  im- 
plied authority  to  sell,  assign  or  dispose  of,  in  the  regular  course 
of  business,  so  much  of  the  partnership  property  as  is  designed 
for  sale,  even  though  it  be  the  whole  property  of  the  firm,  and 
may  pass  the  entire  title  to  it.  He  may  also  sell  or  transfer, 
in  the  course  of  the  business,  choses  in  action  and  other  intan- 
gible property  of  the  firm,  such  as  its  accounts  and  bills  re- 
ceivable, patent-rights-,  and  the  like.  And  upon  the  sale  he 
may  give  such  warranties  of  title  or  quality,  or  may  make  such 

1  See  Mechem's  Elem.  of  Partner-    Pease  v.  Cole  (1885X  53  Ck)nn.  53,  55 
ship,  §  162;  Lee  v.  First  Nat  Bank    Am.  R  53;  Smith  v.  Sloan  (1875X  37 
(1890),  45  Kan.  8,  25  Paa  R  196,  11  L.    Wis.  285,  19  Am.  R  757;  Woodruff  v. 
R  A.  238;  Winship  v.  Bank  of  United    Scaife  (1887),  83  Ala.  152. 
States  (1881),  5  Peters  (U.  a),  529; 
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iDcidental  contracts  in  relation  thereto,  as  are  usually  made  in 
like  cases.^ 

The  implied  power  of  one  partner  to  sell  the  entire  property 
of  the  firm  is,  by  the  weight  of  authority,  limited  to  that  kept 
for  sale  and  does  not  include  the  power  to  sell  that  kept  for 

the  purposes  of  carrying  on  the  business.^ 

• 

§  145.  The  partnership  as  buyer.—  The  same  general  prin- 
ciples apply  where  the  partnership  is  buying.  All  of  the  part- 
ners might  so  act  as  to  foreclose  themselves  from  asserting  that 
the  purchase  was  not  within  the  scope  of  the  partnership  busi- 
ness; but  the  power  of  one  partner,  ordinarily,  must  be  meas- 
ured by  that  scope. 

The  distinction  between  trading  and  non-trading  firms  is 
here  material,  but  not  conclusive  as  to  the  implied  power  to 
buy.  In  the  case  of  the  trading  firm,  whose  business  it  is,  in 
whole  or  in  part,  to  buy  goods  for  use  or  sale,  the  power  of  each 
partner  to  buy  such  goods  must  clearly  be  implied.  It  must 
also  be  implied  in  the  case  of  a  non-trading  firm  if  the  purchase 
is  within  the  scope  of  the  business  as  actually  conducted.' 

The  purchase  may  be  on  credit,  and  may  be  of  either  real  or 
personal  property  within  the  limits  stated. 

If  the  power  exists,  the  firm  is  none  the  less  bound  because 
the  partner  buying  subsequently  misapplies  the  goods. 

XL 

Of  Sales  by  Pebsons  Havino  Only  a  Defeasible  Title. 

§  146.  FersdB  in  possession  under  a  defensible  title  may 
transfer  gooA  title  to  bona  04e  pnreha^er*— It  frequently 
happens  that  a  person  may  be  in  possession  of  goods,  as  owner, 

1  See  Hechem's  Elem.  of  Partner-  Ind.  417»  24  N.  R  R  851,  7  L.  R  A. 

ahip,  8  186;  EUis  v.  AUen  (1886),  80  784;  Wilcox  v.  Jackson  (1884),  7  C:k)la 

Ala.  515,  S  a  R  076;  Orites  ▼.  Wil-  521,  4  Paa  R  966;  Cayton  v.  Hardy 

kinson  {ISBiU  65  OaL  559,  4  Paa  R  (1858),'  27  Ma  59a 
567;   First  Nat.  Bank  v.  Freeman       'See  Meohem's  Elem.  of  Partner- 

(1882),  47  Mich.  408;   Schneider  t.  ship,  §  176;  Bond  ▼.  Gibson  (1808),  1 

Sansom  (1884),  68  Tex.  80t  Gamp.  186,  Ames*  Gas.  on  Partn.  687, 

3  See  Lowman  ▼.  Sheets  (1890),  124  and  note;  Ljneh  t.  Thompson  (1883), 

141 


§§  147,  148.]  LAW  OF  SALB.  [bOOK  I. 

having  a  title  thereto  not  absolute  but  subject  to  defeasance 
upon  the  happening  of  some  condition  subsequent,  or  upon  the 
act  of  some  other  person  having  a  paramount  right.  The  per- 
son so  situated  has  a  title  to  the  goods,  which  may  be  defeateil 
or  not,  but  which  until  it  is  defeated  confers  upon  him  many 
of  the  rights  of  an  owner.  Among  these  rights  is  that  of  trans- 
ferring at  least  such  interest  as  he  has,  and,  in  many  cases, 
where  his  vendee  has  acted  in  good  faith,  and  paid  value  for  the 
goods  in  ignorance  of  the  defeasible  character  of  the  title,  such 
vendee  will  acquire  the  title  freed  from  its  defeasible  nature. 
The  more  important  of  these  cases  will  be  here  considered. 

§  147, One  holding  subject  to  a  secret  lien.-:- A  famil- 
iar illustration  of  this  rule  is  found  in  the  case  of  one  who  has 
a  title  to  goods  subject  to  some  secret  lien,  which  while  good 
between  the  parties  cannot  prevail  against  a  purchaser  who 
buys  the  goods  in  good  faith  without  notice  of  the  lien.  The 
common  instance  of  the  chattel  mortgage  not  filed  or  recorded 
as  the  law  directs  and  not  otherwise  brought  to  the  notice  of 
the  purchaser  affords  a  typical  illustration.  As  said  in  such  a 
case:  ^  '^  It  is  too  well  settled  to  admit  of  argument  or  doubt, 
that  if  the  general  owner  of  personal  property,  having  posses- 
sion thereof,  sell  and  deliver  it  to  a  person  who  has  no  notice, 
actual  or  constructive,  that  the  property  is  incumbered,  but  who 
purchases  *it  in  good  faith  for  value,  such  purchaser  wiU  hold 
the  property  discharged  of  any  prior  incumbrance.*' 

§  148.  Frandnlent  vendee. —  Another,  and  one  of  the 

most  common  illustrations  of  this  rule,  is  that  of  the  vendee 
who  has  purchased  goods  by  means  of  such  fraudulent  prac- 
tices that  his  vendor  may  rescind  the  sale.  What  these  cases 
are  is  more  fully  considered  in  later  sections,'  but,  as  will  there 

61   Miss.  854;   Stillman  v.   Harvej  14  Nev.  265;   Kenney  ▼.  Altvater 

(1879),  47  Conn.  27;  Johnston  v.  Trask  (1874),  77  Pa.  St  34. 

(1889),  116  N.  Y.  186,  22  N.  R  R  377,  i  Andrews  v.  Jenkins  (1876),  89  Ww. 

15  Am.  St.  R.  894,  5  L.  R  A.  630;  476. 

Porter  v.  Curry  (1869),  60  IlL  819,  99  «  See  post,  §  886  et  seq. 

Am.  Dea  520;  Davis  v.  Cook  (1879), 
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be  seen,  it  is  settled  that  the  sale  is  not  void  but  merely  void- 
able. The  defrauded  vendor  may  disaffirm  the  sale,  or  he  may 
ratify  and  confirm  it;  but,  until  he  has  disaffirmed  it,  his  vendee 
has  such  a  title  that  he  may  transfer  a  complete  and  indefeas- 
ible title  to  one  who  purchases  the  goods  from  him  for  value 
in  good  faith  and  without  notice  of  the  f raud.^ 

This  rule  and  the  reasons  for  it  were  well  stated  by  Chief 
Justice  Shaw,  as  follows :  ^'  It  is  a  well-established  ride  that 
goods  obtained  by  fraud  in  the  sale,  as  by  false  representations, 
may  be  reclaimed  by  the  vendor.  This  does  not  proceed  on 
the  ground  that  the  property  jn  the  goods  does  not  pass  by  the 
sale,  but  that  the  dishonest  purchaser  ^hall  not  hold  it  against 
the  deceived  vendor.  But  it  is  at  the  option  of  the  vendor  to 
rescind  the  contract  and  reclaim  the  goods  or  not.  If  he  elects 
to  rescind  and  avoid  the  sale,  he  must  do  it  within  a  reason- 
able  time  after  coming  to  the  knowledge  of  the  fraud.  If  he 
does  anything  to  affirm  the  sale,  after  a  full  knowledge  of  the 
facts  —  especially  if  he  suffer  a  considerable  time  to  elapse,  or  if 
others  are  induced  by  his  affirmance  to  act, —  he  will  not  be  en- 
titled to  disaffirm  the  sale  and  reclaim  the  goods.  By  the  con- 
tract, the  vendee  takes  the  property  in  the  goods;  but  he  takes 
by  title  defeasible,  because,  as  against  the  vendor,  he  cannot 
honestly,  and  of  course  not  legally,  hold  them.  But  this  right 
of  reclaiming  can  be  enforced  only  whilst  the  goods  are  in  the 
hsLndSj  Jlrst,  of  the  fraudulent  purchaser;  or  secondly y  of  some  , 
agent,  trustee  or  other  person  holding  for  the  use  and  benefit 
of  the  purchaser;  or  thirdly ,  of  some  one  who  has  taken  them 
of  the  purchaser  with  knowledge  of  the  fraud  by  which  they 
they  were  obtained,  or  with  notice  sufficient  to  put  him  on  rea- 

1  Hoffman  v.  Noble  (1843),  6  Meta  477;  ilarley  v.  Lincolii,  61  N.  H.  577; 

(Mass.)  68;  Kingsbury  v.  Smith  (1842),  Sleeper  v.  Davis,  64  N.  H.  59,  6  AtL 

13  N.  H.  109;  White  v.  Garden  (1851),  R  201;  Rowley  v.  Bi'gelow,  12  Pick. 

10  C.  R  919,  20  L.  J.  C.  P.  166, 70  Eng.  (Mass.)  307];  Holland  v.  Swain  (1879), 

Com.  L.  918;  Kingsford  v.  Merry,  25  94  III  154;  Doane  v.  Lockwood  (1886), 

L.  J.  Ex.  166;  Pease  v.  Gloahec,  L.  R  115  111.  490;  Curme  v.  Rauh  (1884),  100 

1  Pr.  Coun.  219;  foreU  v.  Cavanaugh  Ind.  247;  Robinson  v.  Levi  (1886),  81 

(1898),  69  K  H.  864»  41  AtL  R  860  Ala.  134 
[citing  Bradley  y«  Obear,  10  K  H. 

143 


§  149.]  ULW  OF  SALE.  [bOOK  I. 

sonable  inquiry,  including  under  this  head  a  mere  volunteer 
who  has  obtained  the  goods  without  paying  any  valuable  con- 
sideration. It  follows  that  a  purchaser  for  a  valuable  consid- 
eration without  notice  takes  a  title  from  the  vendee  which  is 
not  defeasible,  and  will  therefore  hold  the  goods."  * 

Who  may  be  deemed  to  be  such  a  hanafide  purchaser  and 
what  considerations  will  be  deemed  sufficient  are  more  fully 
considered  in  the  later  sections  already  referred  to.* 

§  149. Person  who  obtained  goads  by  trick  without  a 

sale. —  But  this  rule,  protecting  th^  bona  fide  purchaser,  does  not 
apply  where  the  person  from  whom  he  bought  had  himself  ob- 
tained the  goods  by  means  of  some  trick  or  device  and  not 
through  the  form  of  a  sale  to  him.  Thus  where  A  falsely 
represents  himself  to  be  B,'  or  the  agent*  or  partner*  of  B,  or 
even  the  agent  of  a  person  not  named  but  represented  to  be  in 

1  In  Hoffman  ▼.  Noblea843X  6  Meta  Dinsmore  (1872),  73  Pa.  St  427, 18  Am, 

(Has&)  6a  B.  697.    Compare  with  McGoldrick 

s  Thus  where  one  A.  Blenkam  hy  ▼.  WUlits  (1878),  62  N.  Y.  612,  the 
means  of  various  devices  caused  him-  fiaote  of  whioU  are  stated  in  note  to 
self  to  appear  to  be  W.  Blenkiron  ^  %  165,  pof^.  To  same  efifeot:  Edmunds 
Ck>.,  i^nd  thereby  obtained  goods  v.  Merchants'  Transp.  Ca  (1888),  185 
which  the  owners  supposed  they  Mass.  288;  Dean  ▼.  Yates  (1872),  22 
were  selling  to  the  latter  firm,  it  was  Ohio  St  888;  Hamet  v,  Letcher  (1881), 
held  that  Blenkam  obtained  no  title  87  Ohio  St  356^  41  Am.  R  519;  Alex- 
whatever,  aa  there  was  never  any  ander  v.  Swackhamer  (1885),  105  Ind« 
contract  with  him,  and  even  his  81,  55  Aul  R.  180;  Hentz  v.  MiHer 
bona  fide  vendee  could  obtain  nonOi  (1888X  94  N.  Y.  64;  Peters  Box  Ox  ▼. 
Cundy  v.  Lindsay  (1878),  8  App.  Caa.  Lesh  (1888),  119  Ind.  9a  See  alsq 
459.  To  like  effect :  Higgons  v.  Bur-  Decan  v.  Shipper  (I860),  85  Pa.  St  239, 
ton  (1857)»  26  L.  J.  Exch.  842.  78  Am.  Dec.  834;  Soltau  v.  Gerdau 

«  Thus  where  &  an  impostor,  went  (1890X  119  N.  Y.  880, 16  Am.  St  R.  848, 

to  D.,  and,  claiming  to  be  the  agent  28  N.  E.  R  864.    So  also»  where  one 

of  R,  contracted  with  D.  for  the  sale  represented  to  be  the  agent  of  a  cor- 

of  goods  to  B.,  and  then  went  to  B.,  poration  which,  in  ftict,  did  not  exist 

and,  claiming  to  be  the  agent  of  D.,  Wyckoff  ▼.  Vicary  (1894),  75  Hun 

contracted  to  sell  the  same  goods  to  (N.  Y.),  409. 

BL;  and,  having  obtained  possession  ^  Such  was  the  case  in  Hardman  ▼. 

of  the  goods,  delivered  them  to  R  Booth  (1868),  82  Lb  J.  Ezoh.  105,  and 

and  received  the  price,  it  was  held  Moody  v.  Blake  (1874),  117  Mass.  28^ 

that  D.'s  title  was  not  divested,  and  19  Am.  R  891 
that  R  was  liable  to  D.    Barker  v. 
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good  credit,^  and  by  means  thereof  obtains  goods  which  the 
owner  did  not  intend  to  sell  to  A  bat  to  B,  or  the  other  al- 
leged principal  of  A,  A  obtains  no  title  at  all,  and  a  hona  fide 
purchaser  from  A  can  acquire  none. 

§  160, Fraodnlent  grantee  of  debtor* —  Another  case 

falling  within  the  same  general  principle  is  that  of  the  hona 
fide  purchaser  from  the  fraudulent  grantee  of  a  debtor.  It  is, 
indeed,  true,  as  will  be  seen  hereafter,^  that  if  a  debtor  sells, 
assigns  or  otherwise  disposes  of  his  goods  for  the  purpose  of 
defrauding  his  creditors,  his  assignee,  who  is  a  party  to  the 
fraud,  obtains  only  a  defeasible  title,  which  may  be  impeached 
by  the  debtor's  creditors;  but  if  before  the  creditors  have  acted 
the  debtor's  grantee  again  sells  the  goods  to  one  who  is  igno- 
rant of  the  fraud,  and  in  good  faith  pays  value  for  them,  the 
latter  will  obtain  a  title  which  cannot  be  assailed  by  the  cred- 
itors of  the  debtor.' 

§  151. Fraudulent  debtor* — And  again,  allied  to  the 

last  case,  it  will  be  seen  hereafter,^  that  though  sales  made  by 
a  debtor,  for  the  purpose  of  defrauding  his  creditors,  may  in 
general  be  set  aside,  this  is  not  true  where  his  vendee  was  igno- 
rant of  his  fraudulent  intent  and  bought  the  goods  in  good  faith 
and  for  value.* 

§  152«  — ;-  Conditional  vendee, — Unlike  the  cases  here  being 
considered,  and  to  be  distinguished  from  them,  is  the  case  of 
the  purchaser  who  has  contracted  upon  the  condition  that, 
though  the  possession  may  be  delivered  to  him,  no  title  shall 

iSach  was  the  case  in  Rodliff  v.  68  N.  H.  126;  Stokes  v.  Jones  (1851), 

Dallinger  (1886),  lil  Masa  1,  4  N.  E.  18  Ala.  734;  Waters  v.  Riggin  (1862),  19 

R  805,  55  Am.  R  439.  Md.  536;  Barnes  v.  Hardeman  (1855), 

*'  See  post,  §§  946  e^  «^.  15  Tex.  366. 

s  Anderson    v.  Roberts   (1820),  18  « See  jpo«f,  §  946. 

Johna  (N.  Y.)  515,  9  AnL  Dea  235;  'See  post,  §952;    Zoeller  v.  Riley 

Neal  V.  Williams  (1841),  18  Me.  391;  (1885),  100  N.  Y.  103,  2  N.  K  R  388; 

Green  v.  Tanner  (1844),  8  Mete  (Mass.)  Neal  v.  Williams  (1841),  18  Me.  391; 

411;  Sleeper  v.  Chapman  (1876),  121  Sleeper  v.  Chapman  (1876),  121  Mass. 

Mass.  404;  Gordon  v.  Ritenour  (1885),  404;  Comey  v.  Pickering  (1884),  68 

87  Ma  54;  Comey  v.  Pickering  (1884),  N.  H.  126. 
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pass  to  him  until  the  prioe  is  paid.  Here,  nntil  the  payment 
of  the  prioe,  the  vendee  has  by  the  express  terms  of  the  agree- 
ment no  present  title  at  all,  not  even  a  defeasible  one;  and,  as 
will  be  seen,  it  is  settled,  by  the  great  weight  of  authority,  that 
until  he  acquires  title  by  payment  he  can  transfer  none  even 
to  a  honafide  purchaser  for  value.' 

§  163. Purchaser  for  cash  who  has  obtained  the  goods 

without  paying  the  price. —  In  like  situation  is  the  purchaser 
for  cash  who  has  obtained  possession  of  the  goods  without  pay- 
ing the  prioe.  As  will  be  seen  hereafter,*  payment  and  trans- 
fer are,  in  such  cases,  designed  to  be  concurrent  acts;  and  if 
the  vendee,  by  trick  or  otherwise,  without  paying  gets  posses- 
sion of  the  goods,  the  seller,  who  has  done  nothing  to  waive 
his  right,  may  recover  them  from  the  vendee.  While  the 
vendee  is  so  holding  them  his  interest  is  only  a  conditional 
one,  and  he  can  convey  no  greater,  even  to  a  hona  fide  pur- 
chaser.' 

The  same  rule  applies  also  where,  instead  of  payment  in  cash, 
a  note  or  other  security  for  the  price  is  to  be  given.  If  the 
giving  of  the  note  or  other  security  be  not  waived,  but  the 
vendee  obtains  possession  of  the  goods,  he  acquires  no  present 
title  and  can  convey  none,  even  to  a  honafide  purchaser.^ 

in. 

Op  Salbs  by  Pbbsons  Having  Only  aw  Ostensible  Title. 

§  154*  In  general^  one  can  confey  no  better  title  to  a  chat- 
tel than  he  has. —  It  is  a  fundamental  doctrine  of  the  common 
law,  from  which  all  discussion  of  the  question  must  proceed, 
that,  in  general,  no  one  can  transfer  a  better  title  to  a  chattel 

1  See  post,  %  59a  neapolis  Elevator  Ca  (1890),  44  Minn. 

^Seejpos^,  §642.  158,  46  N.  W.  R.  806;  Owen  v.  Long 

s  National  Bank  of  Commerce  ▼•  (1897X  97  Wis.  78,  72  N.  W.  R.  864. 

C,  R  &  Q.  R.  Ca  (1890),  44  Minn.       « Wheeler  &  Wilson  Ca  v.  Irish- 

224,  46  N.  W.  R.  84d,  560;  Freeman  v.  American  Bank  (1898)^  105  Ga.  57,  81 

Kraemer  (1895),  68  Minn.  242,  65  N.  a  £.  R.  4a 

W.  R  455;  Globe  MiUlng  Ca  v.  Min- 
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than  he  himself  poBsesses.  Nemo  dot  quod  non  habet  is  usually 
the  inflexible  maxim.  That  some  or  all  of  the  parties  acted  in 
good  faith  or  parted  with  value  is  usually  entirely  immaterial; 
however  innocent  the  motives  or  however  valuable  the  consid- 
eration, if  the  party  who  assumed  to  convey  had  no  right  or 
title  to  transfer,  no  title  can  pass  to  the  other.^ 

In  the  case  of  negotiable  instruments,  for  obvious  reasons, 
different  principles  apply,  and  it  is  possible  in  many  cases  for 
one  to  invest  his  transferee  with  a  better  title  than  he  himself 
possessed ;  but  these  principles  have  no  application  to  the  trans* 
f er  of  the  ordinary  chattel.  In  the  latter  case  the  strict  rules 
of  the  common  law  have,  in  general,  unabated  sway. 

g  155, Trae  owner  not  to  be  divested  withont  his 

consent* — This  general  principle  of  the  common  law  has  no- 
where been  better  stated  than  by  Senator  Verplanck  in  the 
leading  case  of  Saltvs  v.  Everett:-  **The  universal  and  funda- 
mental principle  of  our  law  of  personal  property  is,  that  no 
man  can  be  divested  of  his  property  without  his  own  consent; 
and,  consequently,  that  even  the  honest  purchaser  under  a  de- 
fective title  cannot  hold  against  the  true  proprietor.  That '  no 
one  can  transfer  to  another  a  better  title  than  he  himself  has ' 
is  a  maxim,  says  Chancellor  Kent,  ^  alike  of  the  common  and 
the  civil  law,  and  a  sale  ex  vi  termini  imports  nothing  more 
than  that  the  hona  fide  purchaser  succeed  to  the  rights  of  the 
vendor.'  The  only  exception  to  this  rule  in  the  ancient  Eng- 
'  lish  jurisprudence  was  that  of  sales  in  markets  overt,  a  custom 

1  Saltus  V.  ETorett  (1838),  20  Wend.  843;  Moody  v.  Blake  (1874),  117  Masa 

(N.  Y.)  267.  32  Am.  Dea  541;  Levi  v.  23,  19  Am.  R  394;   Smith  v.  Qews 

Booth  (1882X  58  Md.  805,  42  Am.  R  (1889),  114  N.  T.  190,  21  N.  E.  R  160, 

832;  Barnard  v.  CampbeU  (1874),  55  11  Am.  St  R  627,  4  L.  R  A.  892; 

N.  Y.  456.  14  Am.  R  289;  McNeil  v.  Klein  v.  Seibold  (1878),  89  111.  540; 

Tenth  Nat.  Bank  (1871),  46  N.  Y.  335.  McMahon  v.  Sloan  (1849),  12  Pa  St 

7  Am.  R  341;  CoviU  v.  Hill  (1847),  4  229,  61  Am.  Dea  601;  Quinn  v.  Davis 

Denio  (N.  Y),  323;  Cundy  v.  Lind-  (1875),78Pa.St  15;  Wilson  v.  Crocket 

say  (1878),  3  App.  Gas.  459;  Jetton  v.  (1869),  43  Ma  216,  97  Km.  Dea  389; 

Tobey  (1896),  62  Ark.  84,  34  a  W.  R  Stanley  v.  Gaylord  (1848),  1  Gush. 

581;  Soltau  v.  Gerdau  (1890),  119  N.  (Mass.)  536,  48  Am.  Dec.  643. 
Y.  380,  28  N.  E.  R  864^  16  Am.  St  R        ^Saltus  v.  Everett,  suprcu 
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which  has  not  been  introduced  among  us.  *  It  has  been  fre* 
quently  held  in  this  country  that  the  English  law  of  markets 
overt  had  not  been  adopted,  and  consequently,  as-  a  general 
rule,  the  title  of  the  true  owner  cannot  be  lost  without  his  con? 
sent.'  '* 

§  156.  Possession  alone  Insoffleient  eTidence  of  title. — It 

is  a  popular  impression  which  has  barely  enough  apparent 
foundation  to  make  it  specious,  that  possession  is  sufficient  evi- 
dence of  ownership.  A  moment's  consideration,  however,  will 
show  the  fallacy.  It  is  true  that  ownership  ordinarily  carries 
with  it  the  right  of  possession;  but  the  reverse  of  this  idea  by 
no  means  follows,  for  possession  is  very  far  from  carrying  with 
it  the  right  of  ownership.  "Whether  the  possessor  is  the  true 
owner,  or  a  bailee,  or  the  finder,  or  a  thief,  the  evidence  of  pos- 
session may  be  precisely  the  same,  and  to  make  possession  the 
test  of  ownership  is  obviously  impossible.  It  may  be  pHma 
facie  evidence,  but  it  is  nothing  more. 

Whoever,  therefore,  buys  from  one  in  possession  must  see  to 
it,  at  his  peril,  that  the  seller  has  some  other  title  than  that 
which  possession  alone  confers  upon  him.  For  if  the  seller 
were  but  a  bailee  for  the  true  owner,  his  servant  or  lessee,  or  if 
the  seller  were  a  mere  finder,  or  a  thief,  the  purchaser,  however 
innocent  he  may  have  been,  or  however  much  he  may  have 
paid  for  the  property,  can  acquire  no  claim  as  against  the  true 
owner  of  the  goods.^ 

*'  Simply  intrusting  the  possession  of  a  chattel  to  another  as 
depositary,  pledgee,  or  other  bailee,  or  even  under  a  condi- 
tional executory  contract  of  sale,  is  clearly  insufficient  to  pre- 

i  Cundy  v.  Lindsay  (1878),  8  App.  Joint  Stock  Bank  v.  Simmons,  [1898] 

Cas.  459;  McNeil  v.  Tenth  National  App.    Ca&  201;    Woods   v.  Nichols 

Bank  (1871),  46  N.  Y.  325,  7  Am.  R.  (1900),  21  R  L  537.  45  Atl.  R  548; 

841;  Saltus  v.  Everett,  20  VV^end.  (N.  GoodeU  v.  Fairbrother  (1878X 12  R.  L 

Y.)  267,  82  Ahl  Dea  541;  Barnard  v.  233;  Warder  v.  Rublee,  42  Minn.  28, 

Campbell  (1874),  55  N.  Y.  456,  14  Am.  43  N.  W.  R  569;  Baker  v.  Taylor,  54 

R  289,  58  N.  Y.  73, 17  Am.  R  208;  Minn.  71,  55  N.  W.  R  823;  Velsian  v. 

Leigh  V.  MobUe  &  Ohio  R  Co.,  58  Lewis,  15  Oreg.  549, 16  Pac.  R  681,  3 

Ala.  178;  Jetton  v.  Tobey  (1996),  62  Am.  St  R  184. 
Ark.  84^  84  a  W.  R  531;  London 
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dude  the  real  owner  from  reclaiming  his  property,  in  case '  of 
an  unauthorized  disposition  of  it  by  the  person  so  intrusted. 
^  The  mere  possession  of  chattels,  by  whatever  means  acquired, 
if  there  be  no  other  evidence  of  property  or  authority  to  sell 
from  the  true  owner,  will  not  enable  the  possessor  to  give  a 
good  title.' " » 

§  167.  Possession  coupled  with  indicia  of  ownership. — But 

while  possession  alone  is  thus  not  sufficient  evidence  of  owner- 
ship, it  Js  possible  that  the  true  owner  may  have  clothed  the 
possessor  with  such  additional  evidence  of  title  as  to  cause  the 
possessor  to  appear  to  be  the  owner.  "  It  must  be  conceded," 
it  is  said  in  a  leading  case,'  ^^  that,  as  a  general  rule,  applicable 
to  property  other  than  negotiable  secarities,  the  vendor  or 
pledgor  can  convey  no  greater  right  or  title  than  he  has.  But 
this  is  a  truism,  predicable  of  a  simple  transfer  from  one  party 
to  another  where  no  other  element  intervenes.  It  does  not  in- 
terfere with  the  well-established  principle,  that  where  the  true 
owner  holds  out  another,  or  allows  him  to  appear,  as  the  owner 
of,  or  as  having  full  power  of  disposition  over,  the  property, 
and  innocent  third  parties  are  thus  led  into  dealing  with  such 
apparent  owner,  they  will  be  protected.  Their  rights  in  such 
cases  do  not  depend  upon  the  actual  title  or  authority  of  the 
party  with  whom  they  deal  directly,  but  are  derived  from  the 
act  of  the  real  owner,  which  precludes  him  from  disputing,  as 
against  them,  the  existence  of  the  title  or  power  which,  through 
negligence  or  mistaken  confidence,  he  caused  or  allowed  to  ap- 
pear to  be  vested  in  the  party  making  the  conveyance." 

§  168.  What  requisite.^— In  order,  however,  that  this 

rule  shall  operate,  it  is  essential  that  the  acts  relied  upon  as  in- 
dicating ownership  by  the  possessor  shall  be  acts  for  which 
the  true  owner  is  responsible;  for  it  is  clear  that  no  acts  of 
the  possessor  alone  can  suffice  to  cut  off  the  rights  of  the  true 
owner. 

iBapaUo,  J.,inMcNeilv.'TenthNa-       *  McNeil  v.  Tenth  National  Bank 
tional  Bank,  supra,  Quoting  Denio,  J.,    (1871),  46  N.  Y.  825,  7  Am.  R.  841. 
in  Covill  V.  HUl,  4  Detiio  (N.  Y.).  83a  ' 
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The  acts  relied  npon  must,  moreover,  be  such  as  to  reason- 
ably warrant  the  conclosion  that  the  possessor  was  authorized 
to  sell.  Thus,  for  example,  while  it  may  be  true  that  sending 
goods  to  an  auction  room,  or  to  any  other  place  to  which 
goods  are  sent  only  to  be  sold,  sufficiently  indicates  that  the 
owner  desires  them  sold,^  still  the  mere  fact  that  one  puts  his 
goods,  for  some  other  purpose  than  sale,  into  the  possession  of 
one  who  may  happen  to  be  a  dealer  in  similar  goods,  does  not 
of  itself  justify  the  conclusion  that  the  dealer  is  to  sell  these 
goods.  "  Independently  of  the  provisions  of  the  statute  in  re- 
gard to  the  dealings  with  agents  and  factors,  it  is  very  clear,'^ 
it  is  said,'  "that  the  hwre posseadon  of  goods  by  one,  though  he 
may  happen  to  be  a  dealer  in  that  class  of  goods,  does  not 
clothe  him  with  power  to  dispose  of  the  goods  as  though  he 
were  owner,  or  as  having  authority  as  agent  to  sell  or  pledge 
the  goods  to  the  preclusion  of  the  right  of  the  real  owner.  If 
he  sells  as  owner  there  must  be  some  other  indicia  of  property 
than  mere  possession.  There  must  be  some  act  or  conduct  on 
the  part  of  the  real  owner  whereby  the  party  selling  is  clothed 
with  the  apparent  ownership  or  authority  to  sell,  and  which 
the  real  owner  will  not  be  heard  to  deny  or  question  to  the 
prejudice  of  an  innocent  third  party  dealing  on  the  faith  of 
such  appearances.  If  it  were  otherwise,  people  would  not  be 
secure  in  sending  their  watches  or  articles  of  jewelry  to  a  jew- 
eler^s  establishment  to  be  repaired,  or  cloth  to  a  clothing  es- 
tablishment to  be  made  into  garments."  "It  is  not  every 
parting  with  the  possession  o£  chattels  or  the  documentary  evi- 

iThuB  in  Pickering  ▼.  Busk  (181d)»  pose  than  that  of  sale?  Or  if  one 
16  East,  88,  Lord  Ellenborough  Bald:  send  goods  to  an  auction  room,  can 
*'  If  the  principal  send  his  oommod«  it  be  supposed  that  he  sent  them 
ity  to  a  place  where  it  is  the  ordi-  thither  merely  for  safe  custody? 
nary  business  of  the  person  to  whom  Where  the  commodity  is  sent  in  such 
it  is  confided  to  sell,  it  must  be  in-  a  way,  and  to  such  a  place,  as  to  ex- 
tended that  the  commodity  was  sent  hibit  an  apparent  purpose  of  sale,  the 
thither  for  the  purpose  of  sala  If  principal  will  be  bound  and  the  pur- 
the  owner  of  a  horse  send  it  to  a  re-  chaser  safa*' 

pository  of  8ale,can  it  be  implied  that       >  Levi  v.  Booth  (1883)^  68  Md.  80S^ 

he  sent  it  thither  for  any  other  pur^  42  Am.  R  882L 
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denoe  of  title,"  it  is  said  in  another  case,^  '^  that  will  enable  the 
possessor  to  make  a  good  title  to  one  who  may  purchase  from 
him.  So  far  as  such  a  parting  with  the  possession  is  necessary 
in  the  business  of  life,  or  authorized  by  the  custom  of  trade, 
the  owner  of  the  goods  will  not  be  affected  by  a  sale  by  the 
one  having  the  custody  and  manual  possession.  But  the  owner 
must  go  farther,  and  do  some  act  of  a  nature  to  mislead  third 
persons  as  to  the  true  position  of  the  title." 

§  169. .  Again,  the  purchaser  must  actually  have  parted 

with  value  in  reasonable  reliance  upon  the  apparent  authority 
so  that  he  will  be  prejudiced  if  the  transaction  is  not  upheld. 
"  Two  things  must  concur,"  it  is  said,^  "  to  create  an  estoppel 
by  which  an  owner  may  be  deprived  of  his  property,  by  the  act 
of  a  third  person,  without  his  assent,  under  the  rule  now  con- 
sidered: 1.  The  owner  must  clothe  the  person  assuming  to  dis* 
pose  of  the  property  with  the  apparent  title  to  or  authority  to 
dispose  of  it;  and  2.  The  person  alleging  the  estoppel  must 
have  acted  and  parted  with  value  upon  the  faith  of  such  appar- 
ent ownership  or  authority,  so  that  he  will  be  the  loser  if  the 
appearance|  to  which  he  trusted  are  not  real.  In  this  respect 
it  does  not  differ  from  other  estoppels  w  j>aw." 

And  lastly,  the  purchaser  must  have  acted  in  ignorance  of 
the  rights  of  the  true  owner,  for  if  he  has  notice  of  the  lat* 
ter's  interests,  or,  what  is  the  same  thing,  knowledge  of  facts 
sufficient  to  put  him  upon  inquiry,  he  can  acquire  no  greater 
title  than  the  apparent  owner  can  rightfully  convey.' 

§  160. Illustrations. —  Many  illustrations  of  these  prin- 
ciples are  to  be  found  in  the  books.  In  a  case  often  cited  ^  it 
appeared  that  one  Miers  was,  in  a  small  way,  a  dealer  in  dia- 
monds in  New  York.  His  business  was  to  procure  diamonds 
from  the  larger  dealers  and  sell  them  to  his  customers.   On  one 

1  Barnard  ▼.  GampbeU  (1874^  65  Oreg.  69,  49  Paa  R  861;  Sloan  ▼. 
N.  Y.  466, 14  An).  R  2891  Hudson  (189d)»  119  Ala.  27,  24  a  R. 

2  Barnard  v.  Oampbell,  mprcu  458. 

•Porter  v.  Parks  (1872),  49  N.  Y.  ♦Smith  v.  Clewg  (1887)^  105  N.  Y. 
664;  Perkins  ▼.  McCullough  (1897),  81    288,  59  Am.  R.  502. 
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occasion  he  obtained  from  the  plaintiffs  a  pair  of  diamonds  for 
which  he  gave  them  a  receipt  stating  that  they  were  received 
by  him  "  on  approval  to  show  to  my  customers,  said  knobs  to 
be  returned  to  said  A.  H.  Smith  &  Co.  on  demand."  Miers 
sold  these  diamonds  to  the  defendant,  who  bought  them  in  good 
faith,  supposing  Miers  to  be  the  owner,  and  paid  him  the  price. 
Miers  did  not  pay  the  plaintiffs,  and  they  sought  to  recover  the 
diamonds  from  the  defendant;  but  the  court  held  that  the 
plaintiffs,  by  intrusting  them  to  Miers,  a  known  dealer  in  such 
articles,  to  be  shown  to  a  prospective  purchaser,  had  clothed 
him  with  apparent  authority  to  sell,  and  therefore  that  the  pur- 
chaser obtained  a  good  title.  The  provision  that  the  diamonds 
were  to  be  returned  upon  demand  was  held  by  the  court  to 
mean  that  they  were  to  be  returned  if  the  purchaser  in  view 
did  not  buy  them. 

On  the  other  hand,  where  the  owner  of  a  diamond  ring  put 
it  into  the  hands  of  a  traveling  trader  in  jewelry  to  obtain  a 
match  for  it,  or,  failing  in  that,  to  get  an  offer  for  it,  and  the 
jeweler  sold  it  to  one  who  bought  in  good  faith,  it  was  held 
that  the  purchaser  acquired  no  title  as  against  the  owner.^  Au- 
thority to  find  a  match  for  it,  or  even  to  get  an  ftffer  for  it, 
conferred  no  apparent  authority  to  sell,  for  the  owner  thereby 
reserved  to  himself  the  right  to  accept  or  reject  the  offer  if  one 
were  made. 

§  161 . .  In  a  leading  English  case '  it  appeared  that  a 

broker  named  Swallow  had  purchased  for  the  plaintiff,  Pick- 
ering, a  quantity  of  hemp,  which  at  the  plaintiff's  request  was 
transferred  upon  the  books  of  the  wharfinger  to  the  name  of 
Swallow.  Another  lot  subsequently  purchased  was  transferred 
to  the  names  of  "Pickering  or  Swallow,"  which  the  court  held 
to  be  the  same,  so  far  as  the  question  then  involved  was  con- 
cerned, as  though  it  stood  in  Swallow's  name  alone.  The  plaint- 

iLevi  y.  Booth  (1882),  58  Md.  805,       >  Pickering  v.  Busk  (1812),  16  East* 
42  Am.  R  882.    Ck>mpare  Rumpf  y.    8& 
Barto  (1894),  10  Wash.  882, 88  FtoR. 
112a 

169 


OH.  III.]  OAPAOITT  OF  PASTIB8.  [§  162. 

iff  paid  for  the  hemp.  Swallow  afterwards  sold  it  to  a  third 
person,  who  relied  upon  the  entry  in  the  wharfinger's  books 
and  paid  Swallow  for  it;  and  Pickering  sued  the  purchaser  in 
trover  for  the  value.  The  court,  however,  held  that  by  per- 
mitting the  hemp  to  appear  upon  the  books  of  the  wharfinger 
as  the  property  of  Swallow,  the  plaintiff  had  authorized  third 
persons,  who  relied  upon  Swallow's  apparent  ownership,  to  be- 
lieve that  he  had  authority  to  sell  the  hemp,  and  that  Picker- 
ing therefore  could  not  recover. 

§  162. .  In  a  New  York  case,*  often  relied  upon,  it  ap- 
peared that  the  plaintiff,  who  was  the  owner  of  certain  bank 
shares,  had  delivered  to  his  brokers,  to  secure  a  balance  of  ac- 
count, the  certificate  of  the  shares,  indorsed  with  an  assignment 
in  blank  and  an  irrevocable  power  of  transfer,  signed  and  sealed 
by  himself.  The  brokers,  without  his  knowledge  or  consent, 
pledged  the  shares  to  the  defendant  to  secure  advances  made 
to  them,  the  defendant  having  no  notice  of  the  plaintiff's  in- 
terest. The  plaintiff  brought  action  against  the  defendant  to 
compel  a  restoration  of  the  shares,  but  it  was  held  that  the  de- 
fendant was  entitled  to  hold  the  stock  as  against  the  plaintiff 
for  the  full  amount  of  the  advances  remaining  unpaid.    '^  The 

iMoNeil  ▼.  Tenth  National  Bank  viously  trustworthy  agent  of  a  corpo- 

(1871),  46  N.  Y.  825,  7  Am.  R.  841.  ration  fraudulently  abstracted  from 

For  similar  or  analogous  cases,  see  the  company's  safe  uncanceled  cer- 

CommercialBankv.Kortright(1889)y  tificates  of  stock,  indorsed  in  blank, 

22  Wend.  (N.  Y.)  348,  84  Am.  Dea  and  negotiated  them,  it  was  held  that 

817;  Holbrook  v.  Zinc  Ca  (1874),  57  no  title  passed.    Knox  y.  Eden  Musee 

N.  Y.  616,  623;  Bartlett  ▼.  Board  of  Co.  (1896),  148  N;  Y.  441,  42-  N.  E.  R. 

Education   (1871),  59   IlL  864,  871;  988. 

Wood's  Appeal  (1880),  92  Pa.  St  879;        So  where  A.  and  K  had  a  safety 

Cowdrey  ▼.  Vandenburgh  (1879),  101  deposit  box  in  common,  and  A,  left 

U.  S.  572;  London  Joint  Stock  Bank  in  the  box  some  certificates  of  stock 

V.  Simmons,  [1892]  App.  Cas.  201.  indorsed   in    blank,    which    R    ab- 

But  in  order  that  the  rule  of  this  stracted  and  sold  to  a  bona  fide  pur- 
case  should  apply,  it  is  necessary  that  chaser,  it  was  held  that  the  latter 
there  be  something  more  than  the  acquired  no  title  against  A  Bangor 
mere  intrusting  to  a  servant  of  a  Electric  (Da  v;  Robinson  (1892),  52' 
chattel  and  the  consequent  oppor-  Fed.  B.  520. 
tunity  for  theft.  Hence  where  a  pre- 
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holder  of  such  a  certificate  and  power,"  said  the  court,  "  pos- 
sesses all  the  external  indicia  of  title  to  the  stock,  and  an  ap- 
parently unlimited  power  of  disposition  over  it.  He  does  not 
appear  to  have,  as  is  said  in  some  of  the  authorities  cited  con- 
cerning the  assignee  of  a  chose  in  action,  a  mere  equitable  in- 
terest, which  is  said  to  be  notice  to  all  persons  dealing  with 
him  that  they  take  subject  to  all  equities,  latent  or  otherwise, 
of  third  parties ;  but  apparently  the  legal  title  and  the  means 
of  transferring  such  title  in  the  most  effectual  manner." 

§  163«  —^.  In  a  case  before  the  supreme  court  of  the  United 
States,^  it  appeared  that  the  plaintiff,  who  resided  in  California, 
instructed  his  agent  in  Kew  York  to  cause  a  steamboat  to  b6 
built,  giving  the  agent  express  directions  to  hold  himself,  the 
agent,  out  as  owner,  and  to  cause  the  vessel  to  be  enrolled  in 
his,  the  agent's,  own  name,  as  the  principal  did  not  wish  to 
appear,  or  be  known,  aB  the  owner.  The  agent  followed  these 
instructions,  but,  upon  the  completion  of  the  vessel,  sold  her  to 
the  defendant,  who  purchased  in  good  faith,  relying  upon  the 
agent's  apparent  ownership,  and  paid  the  agent  her  full  value. 
The  agent  converted  the  proceeds  to  his  own  use,  and  the  plaint- 
iff brought  the  action  to  establish  his  title  as  against  the  pur- 
chaser. But  it  was  held  here  also  that,  having  held  the  agent 
out  to  the  world  as  owner,  and  having  intentionally  clothed 
him  with  the  documentary  evidence  of  ownership,  the  plaintiff 
could  not  recover  from  one  who,  in  good  faith,  has  purchased 
the  property  in  reliance  upon  such  apparent  ownership. 

§  164, .  In  another  case '  the  plaintiff  had  employed  an 

agent  to  purchase  a  horse.    The  agent  made  the  purchase,  but 

1  Calais  Steamboat  Ga  v.  Van  Pelt  him  to  a  bona  fide  purchaser  wiU 

(1862X  2  Black  (67  U.  B.\  879.  transfer  a  good  title.    O'Connor  ▼. 

Where  the  owner  of  a  wagon,  for  Clark  (1895),  170  Bi.  Su  818,  82  AtL 

his  own  gain,  allowed  the  name  and  R  10291 

occupation  of  another  person  to  be       >  Nixon  ▼.  Brown  (1876X  97  N.  H. 

painted  on  it»  and  permitted  it  to  re-  84    See  also  Gtoldstone  y.  Merchants' 

main  in  the  possession  of  that  p«r>  loe  &  Cold  Storage  Ca  (1899),  ld8 

son,  he  so  clothes  the  latter  with  the  CaL  635,  66  Baa  B.  776b 
indicia  of  ownership  that  a  sale  by 
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• 
took  the  bill  of  sale  in  his  own  name.    He  informed  his  prin* 

cipal  of  the  parchase,  showed  him  the  bill  of  sale,  and  promised 
to  execute  a  similar  one  to  the  principal^  but  did  not  do  so.  It 
was  then  agreed  that  the  agent  shoald  keep  the  horse  in  his 
own  possession  for  the  purpose  of  training  him,  and  the  agent 
went  away  taking  with  him  the  horse  and  the  bill  of  sale. 
Afterwards  the  agent  sold  the  horse  to  the  defendant,  who 
bought  it  in  good  faith,  in  reliance  upon  the  bill  of  sale,  and 
paid  the  agent  the  money,  with  which  the  latter  decamped. 
The  plaintiff  sued  this  purchaser  in  trover,  but  was  not  per- 
mitted to  recover,  because  he  had  allowed  his  agent  to  appear 
to  be  the  owner,  and  had  clothed  him  with  the  mdioia  of  title. 

§  165.  -—  Limitations* —  But  in  order  to  estop  the  true 
owner  it  is,  as  has  been  seen,  indispensable  not  only  that  he 
has  clothed  the  person  assuming  to  dispose  of  the  property 
with  the  apparent  title  to  it,  or  with  apparent  authority  to  dis- 
pose of  it,  but  also  that  the  person  asserting  the  estoppel  must 
have  acted,  and  parted  with  value,  upon  the  faith  of  such  ap- 
parent ownership  or  authority,  so  that  he  will  be  prejudiced  if 
the  appearances  to  which  he  trusted  are  not  real.  This  prin- 
ciple is  well  illustrated  by  a  case  which  received  elaborate  con- 
sideration in  the  court  of  appeals  of  New  York.^    It  there 

>  Barnard  v.  CampbeU  (1874),  65  that  he  was  agent  for  WiUits,  and 

N.  Y.  46S,  14  Am.  R.  289,  58  N.  Y.  73,  ordered  five  barrels  of  whisky  sent 

17  Am.  B.  dOa  to   the   latter.      The    MoGk>ldricks 

In  McQoldrick  y.  Willits  (1878),  53  shipped  the  wliisky  by  rail  addressed 

N.  Y.  612,  one  Roberts,  who  was  a  re-  to  Willits  at  his  place  of  businesSi 

tail  liquor  dealer  on  Long  Island,  After  the  whisky  reached  the  depot, 

went  to  Willits,  who  was  also  a  re-  Roberts  went  to  Willits,  showed  him 

tail  liquor  dealer  in  the  same  vicinity,  an  invoice  of  five  barrels  of  whisky 

and,  saying  to  Willits  that  he  was  purporting  to  oome  from  **  Lewis  Sc 

carrying  on  a  distillery,  in  the  name  Ca,"  told  him  the  whisky  was  at  the 

of  another,  at  Brooklyn,  oflFered  to  station,  and  they  both  went  to  the 

seU  Willits  five  barrels  of  whisky,  station,  where  they  found  the  whisky 

like  a  sample  which  he  then  pro-  shipped  by  HcGoldrick.  Willits  paid 

duced.    Willits  ordered  of  Roberts  the  freight,  obtained  the  whisky,  and 

the  whisky.    Roberts  then  went  to  paid  Roberts  for  it  When  McGoldrick 

N.  P.  McGK>ldrick,  who  kept  a  whole-  demanded  payment^  Willits  refused 

sale  liquor  store  in  Brooklyn,  said  on  the  ground  that  he  bought  the 
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appeared  that  the  defendants,  after  dome  negotiations,  had  pur- 
chased of  one  Jeffries,  on  the  21st  of  August,  a  quantity  of 
linseed,  and,  at  his  request,  had  given  him  their  notes  in  pay- 
ment. These  notes  Jeffries  at  once  pledged  to  third  persons 
as  collateral  to  a  loan  to  himself.  Jeffries  did  not  have  the 
linseed  at  the  time,  though  he  had  been  negotiating  with  the 
plaintiffs  for  it,  and  on  the  21st  of  August  hsui  made  a  contract 
with  them  for  its  purchase.  On  the  24th  of  August,  by  false 
and  fraudulent  representations,  he  induced  them  to  deliver  it  to 
him  without  payment.  He  sent  the  linseed  to  the  d^eodants 
on  the  24th  of  August,  and  on  the  next  day  mailed  them  the 
bill  of  lading.  On  August  27th  Jeffries  failed,  not  having  paid 
for  the  linseed,  and  the  plaintiffs,  on  account  of  the  fraudulent 
representations,  rescinded  the  sale  to  Jeffries  and  demanded 
the  linseed  of  the  defendants.    Upon  their  refusal  to  surrender 

whisky  of  Roberts  and  had  paid  him  seUs  to  a  bona  fide  purchaser  with- 

for  it    McGoldrick  sued  WiUits  and  out  notice  and  for  value.    But  here 

was  aUowed  to  recover,  the  court  the  plaintiff's  vendor  never  had  pos- 

hoiding  that  MoGoldriok  had  done  session. 

nothing  to  clothe  Roberts  with  any  One  who  deposits  wheat  for  storage, 
apparent  title  to  or  authority  over  knowing  that  it  is  to  be  commingled 
the  goods.  See  also  other  oases  cited  with  wheat  owned  by  the  warehouse- 
in  notes  to  §  149,  ante,  man,  and  that  the  latter  is  selling 
In  Armstrong  v.  Freimuth  (1899),  and  publicly  shipping  from  thecom- 
78  Minn.  94,  80  N.  W.  R  862,  it  ap-  mon  mass,  is  estopped  to  assert  title 
peared  that  one  Van  Baaien  executed  as  against  an  innocent  purchaser 
a  bill  of  sale  of  a  piano  which  he  froo^i  the  warehouseman  in  the  usual 
owned  to  W.,  but  it  was  in  fact  a  course  of  business.  Preston  v.  With- 
mortgage  to  secure  a  usurious  loan,  erspoon  (1886),  109  Ind.  457,  58  Am. 
It  was  recorded.    W.  then  executed  B.  417. 

a  biU  of  sale  of  the  piano  to  the  The  plaintiff  consigned  a  piano  to 
plaintiff.  Van  Baaien  at  all  times  the  firm  of  R  &  E.,  to  be  sold  for 
held  possession  of  the  plana  Plaint-  cash.  With  the  assent  of  K,  K  took 
iff  contended  that  Van  Baaien  was  the  piano  to  his  own  house,  where  he 
estopped  to  show  that  the  bill  of  sale  used  it  for  nine  or  ten  months,  when 
was  a  chattel  mortgage  to  secure  a  he  sold  it>  as  belonging  to  himself  or 
usurious  loan.  Held,  that  the  owner  wife,  to  the  defendant,  who  paid  a 
is  estopped  from  asserting  his  claim  fair  price  and  bought  in  good  faith, 
as  against  a  purchaser  only  when  he  Held,  that  the  plaintiff  could  not  re- 
invests another  with  the  indicia  of  cover  the  piano  from  such  purchaser, 
an  absolute  title  thereto,  and  such  Dias  v.  Chickering  (1885)^  64  Md.  848^ 
person  while  actuaUy  in  possession  54  Am.  R.  770. 
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it,  plaintiffs  brought  replevin.  The  defendants  assumed  the 
position  of  honafide  purchasers  for  value,  and,  claiming  that 
they  had  purchased  upon  the  faith  of  the  possession  conferred 
by  the  plaintiffs  upon  Jeffries,  invoked  the  principle  of  estoppel 
for  their  protection.  But  the  court  held  that  every  element 
of  estoppel  was  wanting.  At  the  time  defendants  purchased 
the  linseed  and  parted  with  their  notes,  Jeffries  had  neither  the 
possession  nor  the  right  of  possession  of  the  linseed ;  nor  had 
he  any  documentary  evidence  of  title,  or  any  mdicia  of  owner- 
ship or  of  dominion  over  the  property  of  any  kind.  The  plaint- 
iff had  then  done  nothing  to  induce  the  defendants  to  put  their 
faith  m,  or  give  credit  to,  the  claim  of  Jeffries  of  a  right  to  sell 
the  property.  The  defendants  parted  with  their  notes,  not 
upon  the  apparent  ownership  of  Jeffries,  but  upon  his  assertion 
of  a  right  of  which  the  plaintiffs  had  no  knowledge,  and  for 
which  they  were  in  no  way  responsible. 

m 

§  166.  Appearance  of  title  from  possession  of  bill  of  lad- 
ing or  wareliottse  receipt. —  An  appearance  of  title  may  very 
effectually  be  created,  though  no  title  may  in  fact  exist,  by  the 
possession  of  a  bill  of  lading  of  the  goods.  While  not  strictly 
negotiable,  in  the  absence  of  a  statute  declaring  them  so,^  bills 
of  lading  are  regarded,  in  commercial  transactions,  as  being,  in 
a  very  complete  sense,  the  representatives  of  the  goods  them- 
selves;' warehouse  receipts  also,  in  many  States,  by  statute  or 
usage,  stand  upon  the  same  footing;'  and  if  the  true  owner  of 
the  goods  permits  another  to  appear  to  be  the  legal  holder  of 
a  bill  of  lading  or  warehouse  receipt  for  them,  he  will  so  far 
clothe  him  with  an  ostensible  title  that  a  hona  fide  purchaser, 
upon  the  indorsement  and  delivery  to  him  of  the  bill  of  lad- 

^See,  for  example,  Shaw  v.  Rail-  (1878),  52  GaL  611,  28  Am.  R  647; 

road  Ca  (1879).  101  U.  a  557.  Broadwell  v.  Howard  (1875),  77  III 

2  See  Fhedlander  v.  Railway  Ckx  805;    Merchants*  Bank  v.  Hibbard 

(1888),  130  U.  a  416.  (1882),  48  Mich.  118,  42  Am.  R  465; 

9  See  Gibson  v.  Stevens  (1850),  49  Allen  v.  Maury  (1880),  66  Ala.  10; 

U.  a  (8  How.)  884;  Adams  v.  Foley  Bank  of  Newport  v.  Hirsch  (1894), 

(1856),  4  Iowa,  44;  Davis  v.  Russell  59  Ark.  225,  27  a  W.  R  74. 
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ing  or  warehouse  receipt,  will  obtain  an  indefeasible  title  to 
the  goods.* 

This  will  be  true,  as  in  the  case  of  a  sale  of  the  goods  them- 
selves, if  the  true  owner  voluntarily  permitted  the  bill  of  lad- 
ing or  receipt  to  be  so  possessed,  even  though  his  consent  was 
induced  by  fraud  or  mistake;^  but  it  will  not  be  true  where 
the  true  owner  had  not  consented,  but  the  bill  of  lading  or  re- 
ceipt was  obtained  against  his  will,  as  by  finding,  theft,  or  sim- 
ilar act.' 

§  167.  Ostensible  title  of  vendor  permitted  <>  retain  pos- 
session.—  Somewhat  akin  to  the  questions  here  being  consid- 
ered' is  that  6f  the  effect  of  leaving  the  seller  in  possession 
after  a  sale  of  the  goods.  It  is,  in  general,  true,  as  will  be 
seen,  that  delivery  of  possession  is  not  essential  to  the  transfer 
of  the  title,  at  least  as  between  the  parties;  but  where  one  pur- 
chaser of  the  goods  voluntarily  leaves  them  in  the  possession  of 
the  seller,  and  the  latter  then  sells  them  again  to  another  who 
buys  in  good  faith,  paying  value  in  ignorance  of  the  rights  of 
the  first  purchaser,  and  obtains  possession  of  the  goods,  the 
question  of  the  respective  rights  of  the  two  purchasers  presents 
obvious  difficulties.  The  rule  is  often  declared  to  be,  as  will 
be  seen  hereafter,  that,  of  two  equally  innocent  purchasers 
from  the  same  vendor,  he  who  first  obtains  possession  of  the 
goods  shall  hold  them ;  though  it  must  be  conceded  that  the 
condition  of  the  law  upon  this  question  is  far  from  satisfactory. 
The  matter  is  usually  dealt  with  under  the  head  of  fraud,  and 
it  is  so  discussed  in  this  book  in  later  sections;  ^  but  the  sugges- 
tion has  sometimes  been  made  that,  by  leaving  the  vendor  in 
possession,  the  first  vendee  so  clothes  the  vendor  with  the 
ostensible  title  that  he  should  not  be  permitted  to  recover  as 

1  Conard  v.  Atlantic  Ina  Ga  (1828),  'Dows t.  Greene  (1862),  24  N.  T.  68a 

1  Pet  (IJ.  a)  386;  Winslow  y.  Norton  sSee,  per  Lord  Campbell,  in  Giu> 

(1849),  29  Me.  419;  Newhali  v.  Central  ney  v.  Behrend  (1854),  8  EL  &  BL  683, 

Pac  R  C^  (1876),  51  CaL  845, 21  Am.  77  Eng.  Com.  L.  622;  Brower  r.  Pea- 

R  713;  Barber  v.  Meyerstein  (1870),  body  (1855),  13  N.  Y.  121;  Shaw  v. 

L.  R  4  H.  L.  317;  Cahn  v.  Packet  Railroad  Ca  (1879),  101  U.  Q.  557. 

Ca,  [1899]  1  Q.  B.  64a  ^Seepoat,  §g  979-992. 
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against  a  later  lona  fide  purchaser  who  obtains  possession. 
^'  Under  snoh  appearances  of  ownership/'  it  is  said^  '^  every  man 
is  justified  in  regarding  him  as  being  still  the  owner."  ^ 

As  has  been  stated,  however,  leaving  the  vendor  in  posses- 
sion has  usually  been  deemed  evidence,  more  or  less  conclusive 
in  various  jurisdictions,  of  either  actual  or  constructive  fraud ; 
and  however  plausible  may  be  the  suggestion  which  makes  its 
notice  in  this  place  permissible,  it  is  deemed  wiser  to  defer  its 
fuller  treatment  until  the  subject  of  fraud  upon  creditors  and 
stlbsequent  purchasers  is  reached.' 

§  168.  Ostensible  title  under  Factors  Acts.—  An  ostensible 
title  may  also  be  acquired  under  the  operation  of  the  statutes 
generally  known  as  Factors  Acts.  By  the  ordinary  rules  of  the 
common  law,  a  factor  or  other  agent,  having  the  goods  of  his 
principal  in  his  possession,  could  convey  no  title,  even  to  a  horta 
fide  holder,  by  any  transfer  or  pledge  of  his  principal's  goods 
in  payment  or  security  for  his  own  debts.'  But  inasmuch  as 
the  factor  often  deals  in  bis  own  goods  as  well,  and  it  is  im- 
practicable, if  not  impossible,  in  many  cases  for  third  persons 
dealing  with  him  to  know  whether  the  goods  are  his  own,  or 
whether  he  has  authority  to  pledge  them,  statutes  have  been 
passed  in  England  and  in  several  of  the  States  *  designed  to  pro- 
tect  those  who  have  dealt  with  the  factor  in  good  faith  in  re- 
liance upon  his  apparent  title. 

Thus,  for  example,  the  statute  in  New  York  provides  that 
"  every  factor  or  other  agent  intrusted  with  the  possession  of 
any  bill  of  lading,  custom-house  permit,  or  warehouse-keeper's 
receipt  for  the  delivery  of  any  such  merchandise,  and  every 
such  factor  or  agent  not  having  the  documentary  evidence  of 
title  who  shall  be  intrusted  with^  the  possession  of  any  mer- 
chandise for  the  purpose  of  sale,  or  as  a  Security  for  any  ad- 
vances to  be  made  or  obtained  thereon,  shall  be  deemed  to  be 

1  Streeper  ▼.  Eckart  (1887),  2  Whart  *  Such  statutes  exist  in  New  York, 
(Pa.)  303;  Daniels  v.  Nelson  (1868),  41  Maine,  Massachusetts,  Maryland, 
Vt  161.  Ohio,  Kentucky,  Pennsylvania,  Wia- 

s  Po9t.  §§  980,  979.  consin,  and  Rhode  Island. 

*See  Mechem  on  Agency,  §  994 
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the  true  owner  thereof,  so  far  as  to  give  validity  to  any  con- 
tract made  by  such  agent  with  any  other  person,  for  the  sale 
or  disposition  of  the  whole  or  any  part  of  such  merchandise, 
for  any  money  advanced  or  negotiable  instrument  or  other 
obligation  in  writing  given  by  such  other  pereon  upon  the  faith 
thereof."  ^ 

§  169, How  such  statutes  construed. —  Statutes  of  this 

sort,  being  in  contravention  of  the  common  law,  are  subject  to 
a  strict  construction,  and  no  one  can  obtain  the  benefit  of  thepi 
who  does  not  bring  himself  within  their  terms.*  Thus,  for  ex- 
ample,  the  acts  do  not  apply  to  every  agent,  but  only  to  a  factor 
or  other  agent  employed  in  like  mercantile  transactions;'  he 
must  actually  have  been  employed  as  such ;  *  the  goods  must 
have  been  intrusted  to  him  for  sale ;  ^  his  possession  must  have 
been  with  the  consent  of  the  owner,  and  not  obtained  by  theft 
or  trick;'  the  person  Avho  claims  the  protection  of  the  statute 
must  have  acted  in  good  faith,^  without  notice  of  the  true  own- 
er's rights,'  and  he  must  have  parted  with  value  in  the  ordinary 

^  Rev.  Stat&  of  New  York,  vol  III,  Northwestern  Bank  (1874),  L.  R.  9  C. 

p.  2000.  P.  470,  10  id.  869. 

s  Victor  Sewing  Macfa.  Ga  v.  Hel-  «  See  First  Nat  Bank  v.  Shaw  (1874), 

ler  (1878),  44  Wia  265;  Stevens  v.  61  N.  Y.  288;  Mechanics'  Bank  v. 

Cunningham  (1862),  8  Allen  (Mass.),  Farmers'  Bank  (1875),  60  N.  Y.  40; 

491.  Fanners'   Nat    Bank   v.    Atkinson 

•Thus in  Heymanv.Flewker  (1863),  (1878),  74  N.  Y.  587;  Davis  v.  Bigler 

13  Ck>m.  R  N.  a  519,  106  Kng.  Ck>ra.  (1869),  62  Pa.  St  242. 

Lb  518,  it  is  said  that  "the   term  ^Nickerson   v.    Darrow   (1862),   5 

'agent '  does  not  include  a  inere  serv-  Allen  (Mass.),  419;  Tbacher  v.  Moors 

ant  or  care  taker,  or  one  who  has  (1880),  134  Mass.  156. 

possession  of  goods  for  carriage,  safe  *  Soltau  v.  Gerdau  (1890),  119  N.  Y. 

custody,  or  otherwise  as  an  inde-  380,  23  N.  £.  R.  864;  Prentice  Ca  v. 

pendent  contracting  party;  but  only  Page  (1895X  164  Mass.  276,  41  N.  £. 

persons  whose   employment   conre-  R  280;  Cahn  v.  Packet  Ca,  [1899]  1 

sponds  to  that  of  some  known  kind  Q.  R  643. 

of  commercial  agent,  like  that  class  ^  Cleveland  v.  Shoeman  (1883),  40 

(factors)  from   which  the   act  has  Ohio  St  176;  Price  v.  Wisconsin  M. 

taken  its  nama"  To  like  effect:  Bush  &  F.  Ins.  Ca  (1877),  43  Wi&  267. 

V.  Fry  (1888),  15  Ont  122 ;  City  Bank  8  Macky  v.  DUlinger  (1873),  73  Pa.  St 

V.  Barrow  (1880),  5  App.  Cas.   664;  85;  Dorrance  v.Dean  (1887),106N.  Y. 

Johnson  v.  Credit  Lyonnais  (1878),  203.     See   Price   v.  Insurance  Ca, 

2  C.  P.  Div.  224^  8  id.  82;  Cole  v.  supra. 
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course  of  business  in  reliance  upon  the  factor's  apparent  au- 
thority.* 

§  170.  Appearance  of  title  hj  conduct  —  General  estoppel. 

And  finally,  without  going  further  into  details,  it  may  be  said 
that  whenever  and  however  the  true  owner  of  goods  by  his 
conduct  —  his  words,  his  acts,  his  failure  to  act  —  has  reason- 
ably led  another  person  to  appear  to  be  the  owner  of  his  goods, 
or  authorized  to  dispose  of  them,  he  will  not  be  permitted  to 
deny  such  ownership  or  authority  to  the  prejudice  of  a  third 
person  who  in  good  faith  and  with  reasonable  prudence  has 
parted  with  value  upon  the  strength  of  such  appearances.^ 

IV. 

Of  Sales  and  Purchases  by  Peesons  Actino  in  a  Repre- 
sentative Capacity. 

§  171.  In  general. —  Again,  it  may  be  that  the  person  who 
undertakes  to  buy  or  sell  is  acting,  not  on  his  own  account, 
but  as  the  representative  of  another;  and  something  therefore 
should,  perhaps,  be  said  concerning  the  origin,  nature  and  ex< 

1  Cleveland  v.  Shoeman,  8upr<i,  his  long  delay  estopped  him  to  set 

2  See  Freeman  v.  Cooke,  3  Exch.    up  title  as  against  the  6ona  ^de  pur- 
654;  Pickard  v.  Sears,  6  AdoL  &  £L    chaser  for  value. 

469,  33  Eng.  Com.  L.  257;  Gregg  v.        In  Grace  v.  McKissack  (1873),  49 

Wells,  10  AdoL  &  EL  90, 37  Eng.  Com.  Ala.  163,  a  person  sold  and  delivered 

L.  71;  Knights  v.  Wiffin,  L.  R  5  Q.  property  on  condition  that  the  title 

R  660.  In  Leavitt  v.  Fairbanks  (1899),  should  remain  in  him  until  the  price 

92  Me.  521,  43  AtL  R  115,  it  appeared  was  paid  or  secured  by  a  mortgage, 

that  Leavitt  delivered  a  mare  to  one  A  third  person,  proi)Osing  to  buy  the 

Sawyer  to  be  kept  through  the  win-  property  from  the  vendee,  informed 

ter  and  returned  in  good  condition  the  vendor  of  that  fact,  and  asked 

the  next  spring.    Sawyer  sold  the  him  if  he  had  any  mortgage  upon  it. 

mare  to  the  defendant,  who  had  no  The  vendor  replied  that  he  had  none, 

knowledge  of  plaintiff's  title  and  no  and  did  not  expert  to  have  any;  and 

reason  to  suspect  it.    Plaintiff  gave  said  nothing  as  to  his  claim  of  titla 

defendant.no  notice  of  his  title  for  The  third  person  thereupon  bought 

seventeen  months  after  he  knew  of  the  property.    Held,  that  the  vendor 

the  sale,  meanwhile  endeavoring  to  was  estopped  to  set  up  title  against 

obtain  the  price  from  Sawyer.  Held,  him.    See  also  Stewart  v.  Munford 

that  his*  action  was  a  ratification  of  (1878),  91  IlL  58;  Powers  v.  Harris 

Sawyer's  sale,  and  furthermore  that  (1880),  68  Ala.  409. 
11                                             161 


§§  172-174.]  LAW  OF   BALE.  [bOOK   I. 

tent  of  the  power  of  him  who  so  undertakes  to  represent  another, 
although  the  subject  may  not  be  strictly  one  involving  the  ca 
pacity  of  parties. 

This  general  question  of  authority  to  buy  and  sell  as  agent 
has  been  fully  discussed  by  the  present  writer  in  another  place;  * 
but  a*brief  review  of  the  subject  seems  germane  to  the  present 
endeavor,  and  will  be  given. 

§  172,  Nature  of  the  authority. — It  will  be  obvious  upon 
a  slight  consideration  of  the  matter  that  the  authority  of  one 
person  to  act  for  another  in  buying  and  selling  personalty  may 
be  either  (1)  such  as  the  law  alone  creates  and  confers,  even 
without  the  consent  of  the  person  to  be  bound;  or  (2)  such  cre- 
ated and  conferred  by  the  act  of  the  party  to  be  represented. 
In  the  latter  case,  of  authority  conferred  by  act  of  party,  the 
authority  may  have  been  conferred  either  (a)  expressly,  or  it 
may  have  arisen  (J)  by  implication  from  some  other  act,  cir- 
cumstance or  condition. 

It  will  be  found,  moreover,  that  somewhat  different  consid- 
erations are  presented  where  the  question  is  one  of  power  to 
buy  than  where  the  power  to  sell  is  involved ;  and  it  will  be 
convenient,  therefore,  to  consider  each  question  separately. 

1.  Authority  to  SeU  Personal  Property. 

§  173.  How  considered. — Applying  the  distinction  referred 
to  in  the  preceding  section,  it  will  be  convenient  to  consider, 
Jirsty  the  question  of  the  power  to  sell  when  conferred  by  law; 
and  second^  the  power  to  sell  when  it  arises  either  expressly 
or  impliedly  from  the  acts  of  the  parties. 

a.  Authority  to  Sell  Conferred  by  Law. 

§  174.  Chief  illustrations. — With  a  single  exception,  per- 
haps, the  question  of  th6  power  to  sell  conferred  by  law  does 
not  greatly  concern  us.  It  will  be  found  in  later  sections  that 
a  vendor  of  goods  has,  in  many  cases,  a  power  conferred  by 

1  See  Mechem  on  Agency,  ^  335-8G2;  §§  863-^70;  and  elsewhere  in  same 

work. 
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law  to  sell  the  goods,  as  the  goods  of  his  vendee,  to  enforce  the 
payment  of  the  price,  and  this  question  will  there  be  fully  dis- 
cussed.^ Aside  from  this,  the  chief  instances  of  the  kind  of 
power  now  under  consideration  are:  the  power  of  the  master 
of  a  ship,  in  case  of  absolute  necessity,  to  sell  the  ship  or  cargo; 
the  power  of  the  pledgee  to  sell  the  goods  pawned ;  the  power 
of  a  landlord  to  distrain  and  sell  for  the  payment  of  rent;  the 
power  of  the  sheriff  or  other  similar  oflScers  to  sell  goods  upon 
execution ;  the  power  of  the  tax  collector  to  seize  and  sell 
goods  for  the  payment  of  taxes;  and  other  like  cases  of  stat- 
utory authority,  none  of  which  falls  within  the  field  now  being 
considered. 

h.  Authority  to  Sell  Conferred  by  Act  of  Party. 

§  175.  Express  anthorlty  to  sell. —  The  authority  to  sell 
may  of  course  be  conferred  expressly  and  under  a  great  va- 
riety of  circumstances  to  which  it  is  not  necessary  here  to 
refer.'  It  may  have  been  previously  given  or  result  from  a  sub- 
sequent ratification  by  the  principal  with  full  knowledge  of  the 
material  facts  —  such  a  ratification  being,  in  general,  the  equiv- 
alent of  a  prior  authorization.'  Such  an  authority  is  to  be  ex- 
ercised for  the  benefit  of  the  principal,  and  not,  under  any 
circumstances,  for  the  personal  benefit  of  the  agent.^  He  will 
not  be  permitted,  without  the  full  knowledge  and  consent  of 
his  principal,  to  sell  to  himself,  either  directly  or  indirectly,  or 
otherwise  deal  with  himself  on  his  principal's  account.* 

1 8eepo8t,  §§  1621  et  seq.  §  854;   Gould  v.  Blodgett  (1881),  61 

sSee  Meohem  on  Agency,  §  335  N.  H.  115;  Wilson  v.  Wilson  (1897), 

€t  seq.  181  Pa.  St  80,  37  AtL  R  117;  Read  ▼. 

»  Mechem  on  Agency,  §§  J09-18a  Cumberland,  eta  Co.  (1894),  98  Tenn. 

4  Meohem  on  Agency,  §§844,854.  482,  27  &  W.  R  660;  or  take  pay- 
Thus,  for  example,  he  cannot  set  off  ment  to  himself  for  his  principars 
against  the  price  due  his  principal  goods,  McGrath  v.  Vanaman  (1895), 
debts  owing  by  himself,  Mechem  on  63  N.  J.  Eq.  459, 32  AtL  R.  686;  or  ac- 
Agency,  §  344;  Talboys  v.  Boston  cept  a  cancellation  of  his  own  debt 
(1891),  46  Minn.  144,  48  N.  W.  R.  688;  in  payment  Smith  v.  James  (1890), 
or  sell  or  deliver  the  goods  in  pay-  53  Ark.  135,13  S.  W.  R  701. 
ment  of  his  own  debt,  or  pledge  them  ^  Mechem  on  Agency,  §  461. 
for  his  own  debt»  Mechem  on  Agency, 
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Authority  to  sell  can  only  justify  such  dispositions  as  are,  in 
legal  effect,  sales,  and  it  therefore  does  not  warrant  a  pledge, 
a  mortgage,  or  an  exchange  or  barter.^  If  the  authority  be  to 
sell,  without  stipulating  as  to  the  manner,  it  is  to  be  construed 
as  referring  to  a  private  and  not  to  a  public  or  auction  sale.^ 
If,  on  the  other  hand,  a  sale  by  auction  is  directed,  a  private 
sale  would  not  be  authorized.' 

General  power  to  sell,  without  restrictions,  would  carry  with 
it  implied  power  to  fix  the  price  and  agree  upon  the  terms, 
within  the  usual  or  reasonable  limits.*  The  principal  himself, 
however,  may  prescribe  the  price  and  terms,  and  his  restric* 
tions  will  be  binding  upon  the  agent  and  also  upon  third  per- 
sons who  are  charged  with  notice.  Mere  private  instructions, 
however,  could  not  affect  third  persons  actually  ignorant  of 
them,  who  have  dealt  with  the  agent  in  good  faith  and  in  the 
exercise  of  reasonable  prudence;^  though  even  here  the  terms 
or  price  fixed  by  the  agent  may  be  so  unusual  or  unreasonable 
as  to  fairly  put  a  prudent  man  upon  his  guard.* 

1  Mechem  on  Agenoj,  §§  856,  861,       ^  Mechem  on  Agency,  §  863. 

85a  6  Mechem  on  Agency,  §  362.    Thus 

2  Mechem  on  Agency,  §  858.  where  a  traveling  salesman  offered 

3  Mechem  on  Agency,  §  858.  to  sell  to  a  customer  goods  worth 
«  Mechem  on  Agency,  §  862;  Day-  $860  for  $382.50,  it  was  held  that  the 

light.  Burner  Ca  v.  Odlin  (1871)»  51  customer  must  have  known  that  the 
N.  H.  56, 12  Am.  R.  45;  Putnam  v.  salesman  was  joking  or  perpetrating 
French  (1881),  58  Vt  402,  88  Am.  R  a  fraud  upon  his  principal,  and  there- 
682;  Bigelow  V.  Walker  (1852),  24  Vt  fore  the  principal  was  not  bound. 
149,  58  Am.  Dec.  156;  Watts  v.  How-  Brown  Groc^ery  Ca  v.  Beckett  (1900), 
ard  (1897),  70  Minn.  122,  72  N.  W.  R  —  Ky.  — ,  57  S.  W.  R  45a 
840;  Smith  v.  Droubay  (1899),  20  In  Brown  v.  West  (1897),  69  Vt  440, 
Utah,  443,  58  Pac.  R  1112;  Taylor  v.  38  Atl.  R  87,  defendants  were  whole- 
Bailey '(1897),  169  la  181,  48  N.  E.  R  sale  grocers,  under  contract  with  the 
200.  Where  the  only  apparent  lim-  manufacturers  of  certain  goods  not 
itation  upon  the  agent^s  authority  to  sell  below  list  prices.  They  em- 
was  to  seU  at  *' proper  prices,"  the  ployed  a  traveling  salesman  to  sell 
sale  cannot  be  defeated  because  the  these  goods,  and  he  was  authorized 
principal  claims  that  the  price  fixed  to  sell  only  at  list  prices,  to  make  col- 
by  the  agent  was  too  low,  unless  it  lections  and  receipt  billB.  A  retailer, 
was  so  low  as  to  plainly  show  fraud  who  knew  of  the  contract,  bought 
on  his  part  U.  S^  School  Furniture  goods  from  the  salesman,  who  al- 
Co.  v.  Board  of  Education  (1897),  —  lowed  him  discounts,  though  the 
Ky.  — t  88  S.  W.  R  864.  goods  were  sold  and  bills  rendered 
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Ai\tliority  to  sell  apon  a  day  named  does  not  justify  a  sale 
at  a  later  day ;  ^  and  authority  to  sell  upon  a  particular  occa- 
sion does  not  warrant  the  inference  of  like  authority  several 
years  later.' 

Authority  to  sell  raises  no  implication  of  authority  to  subse- 
quently alter  or  modify  the  contract,  rescind  the  sale,  or  dis- 
charge the  purchaser  from  his  liability ; '  or  to  release  or  com- 
promise debts  due  the  principal,  or  to  turn  out  the  property  in 
payment  of  his  debts.* 

Like  other  authorities,  the  authority  to  sell  is  usually  not  one 
which  the  agent  may  delegate  to  another  without  his  principal's 
consent.* 

Where  the  authority  is  simply  to  solicit  orders  for  goods,  or 
negotiate  for  their  sale,  the  agent  would  have  no  implied  power 
to  make  an  absolute  contract  of  sale ;  *  but  even  though,  in  fact, 
his  authority  is  so  limited,  if  the  principal  holds  him  out  as 
having  general  authority  to  sell,  the  principal  will  be  liable  to 
innocent  third  persons  who  have  made  an  absolute  contract 
with  the  agent  in  reliance  upon  his  apparent  authority.^ 

§  176.  Implied  anthority  to  sell. —  Although  not  expressly 
conferred,  authority  to  sell  may  be  implied  from  words  or  con- 

at  list  prioea  Heid,  that  the  retailer  adopting  and  enforcing  the  contract 

was   bound  to   inquire  as  to   the  ratifies  that  agreement,  which  thus 

agent's  authority  to  make  discounta  formed  a  part  of  it.     Baboock  v. 

1  Bliss  ▼.   Clark   (1860),  16   Gray  Deford  (1875),  14  Kan.  40a 

(Mass.),  6(X  ^Mechem  on  Agency,  §  855;  Smith 

«  Reed  v.  paggott  (1879),  5  lH  App.  v.  Perry  (1860),  29  N.  J.  L.  74;  Powell 

257.  V.  Henry  (1855),  27  Ala.  612;  Nash  v. 

3  Mechem  on  Agency,  §  360;  Diversy  Drew  (1850),  5  Gush.  (Masa)  422. 

v.  Kellogg  (1867),  44  III  114,  92  Am.  ^  Mechem  on  Agency,  §  185  et  seq.; 

Deo.  154;  StilwfeU  v.  Mutual  Life  In&  Bancroft  v.  Scribner  (1896),  44  U.  a 

Ca  (1878),  72  N.  Y.  385;  Adrian  v.  App.  480,  21  C.  C.  A.  852;  Burke  v. 

Lane  (1879),  18  S.  0.  183;  Adams  v.  Fry  (1895).  44  Neb.  223,  62  N.  W.  R 

Fraser  (1897),  49  U.  a  App.  481,  27  476;  National  Cash  Register  Ckx  v. 

O.  a  A.  lOa  Ison  (1894),  94  Ga.  463,  21  a  £.  R.  22a 

Such  authority  may,  of  course,  be  ^  Johnson  Railroad  Signal  Ca  v. 

conferred,  expressly  or  by  implica-  Union  Signal  Co.  (1892),  51  Fed.  R  85. 

tion;  and  where  the  agent  in  selling  ''Banks  v.  Everest  (1886),  35  Kan. 

has  agreed  that  the  buyer  may  re-  687;  Potter  v.  Springfield  Milling  Ca 

turn   the   goods»  the   principal  by  (1898),  75  Misa  532,  28  a  R  259. 
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duct  which  would  reasonably  lead  to  the  inference  that  such 
authority  existed. 

§  177. None  Implied  from  mere  possession.— Author- 
ity to  sell,  however,  is  not  to  be  implied  from  the  mere  posses- 
sion of  the  goods.  As  has  been  already  seen,  there  must  be 
something  more  —  some  additional  fact  or  circumstance  which 
has  clothed  the  possessor  with  the  indicia  of  ownership  or 
with  apparent  authority  to  sell.* 

§  178. None  from  mere  relationship — Husband  and 

wife  —  Parent  and  child. —  So  no  authority  to  sell  is  ordina- 
rily to  be  implied  from  the  mere  relationship  of  the  parties. 
Thus  the  wife,  merely  because  she  is  the  wife^  has  no  implied 
power  to  sell  or  dispose  of  her  husband's  property.*  The  mere 
fact  that  the  husband  is  ill,'  or  temporarily  absent,^  does  not  en- 
large her  powers,  though  long-continued  absence,  and  a  fortiori 
an  entire  abandonment,  would,  of  necessity,  in  respect  of  many 
articles  of  personalty,  warrant  the  wife  to  sell.*  Authority 
to  sell  may,  of  course,  be  inferred  from  conduct,  prior  recog- 
nition, subsequent  ratification,  and  the  like,  as  in  the  case  of 
other  agents. 

So  the  husband,  merely  because  he  is  the  husband,  has  no 
implied  authority  to  sell  or  dispose  of  the  wife's  property.  She 
may  make  him  her  agent,  as  in  the  case  of  other  agents,  but 
he  is  not  her  agent  simply  because  he  is  hei;'  husband.* 

The  same  rules  apply  also  to  the  relation  of  parent  and  child. 

1  See  this  subject  discussed,  ante^       *  Alexander  v.  Miller,  supra, 

§g  15(1, 157.  «  Benjamin  v.  Benjamin  (1843),  15 

2  Meohem  on  Agency,  §  62:  Alex-  Conn.  847,  89  Am.  Dec.  884;  Krebs  v. 
ander  v.  Miller  (1851),  16  Pa.  St  215;  O'Grady  (1858),  28  Ala.  726,  68  Am. 
Brown  v.  Bailroad  Ckx  (1868),  88  Ma  Deo.  812;  Butts  v.  Newton  (1872),  2» 
809;   Dunnahoe  v.  Williams  (1866),  Wis.  682. 

24  Ark.  264;  Wheeler  &  Wilson  Mfg.       «See  Felker  y.  Emerson  (1844),  16 
Ox  V.  Morgan  (1888),  29  Kan.  519;    Vt  653,  42  Am.  Dea  582;  Churoh  v. 
Ness  V.  Singer  Mfg.  Ckx  (1897),  68    Landers  (1888),  10  Wend.  (N.  Y.)  79. 
Minn.  287, 70  N.  W.  R 1126.  Wife  has       *  See  Mechem  on  Agency,  g  68^  and 
no  implied  power  to  lend  the  hus-    cases  cited, 
band's  property.    Green   v.  Sperry 
(1844),  16  Vt  890,  42  Am.  Dea  519. 
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The  child,  simply  because  he  is  such,  has  no  implied  power  to 
sell  the  parent's  property ;  and  the  parent,  by  virtue  of  his  re- 
lationship alone,  would  have  no  implied  power  to  sell  the  prop- 
erty of  the  child. 

A  fortiori  J  the  mere  fact  that  one  is  nephew  of  another  and 
works  upon  his  farm  gives  him  no  right  to  sell  that  other's 
property.^ 

§  179. None  from  anthorlty  to  do  different  kind  of 

acts. — Authority  to  sell,  moreover,  cannot  be  inferred  from 
the  mere  fact  that  the  person  selling  has  even  express  author- 
ity to  do  acts  of  some  other  nature.  Thus,  an  agent  authorized 
to  manage  a  business  has  therefrom  no  implied  power  to  sell 
it ;  ^  and  an  agent  authorized  to  solicit  orders  for  goods  by  ref- 
erence to  samples  which  he  carries  with  him  has  no  implied 
power  to  sell  the  samples.* 

2.  Authority  to  Buy  Personal  Property. 

§  ISO.  How  considered. —  In  this  case,  also,  it  will  be  con- 
venient to  apply  the  distinction  mentioned  in  a  preceding  sec- 
tion, and  consider,  firsts  the  authority  conferred  by  law ;  and 
seoondj  the  authority  conferred,  expressly  or  impliedly,  by  act 
of  parties. 

a.  Authority  to  Buy  Conferred  by  Law. 

§  ISl.  Chief  instances. — There  are  a  few  cases  in  which  the 
law,  by  reason  of  the  necessity  of  the  case,  confers  upon  one 
party  the  power  to  bind  another,  with  whom  he  is  in  some  way 
legally  related,  for  the  purchase  of  goods,  even  without  the  ex- 
press consent  and  often  notwithstanding  the  express  dissent  of 
the  person  to  be  bound.  The  most  striking  illustration  of  this 
authority  is  the  power  of  the  wife,  under  certain  circumstances, 

1  Moffet  y.  Moffet  (1894^  00  Iowa,    Carey  Lumber  Ca  ▼.  Cain  (1898),  70 
442,  57  N.  W.  R.  954  Misa  628, 18  a  R.  239. 

s  Holbrook   y.    Obeme   (1881),   56       ^  Kohn  y.  Wasber  (1885),  64  Tez. 
Iowa,  824;  Vescelius  y.  Martin  (1888),    181,  58  Am.  R  745. 
11  Cola  891, 18  Paa  R  88a    But  see 
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to  pledge  her  husband's  credit  for  necessaries.  Allied  to  this, 
there  has  often  been  said  to  be,  though  probably  erroneously, 
a  similar  power  on  the  part  of  an  infant  child  to  pledge  his 
father's  credit.  And  compared  to  it,  too,  but  probably  also  erro- 
neously, is  the  power  of  the  master  of  a  ship  to  buy  supplies 
upon  the  owner's  credit. 

§  183.  Authority  of  wife  to  buy  necessaries  on  husband's 
credit. —  A  wife,  merely  because  she  is  such,  has  no  general 
authority  as  her  husband's  agent;  though  he  may  make  her  his 
agent  as  in  other  cases.  But  while  she  has  no  general  power 
to  bind  him,  the  law,  in  one  class  of  cases,  gives  her  a  special 
and  unusual  power,  fitly  designated  as  an  "  authority  by  neces- 
sity,*' to  pledge  her  husband's  credit,  under  certain  circum- 
stances, for  those  articles  which  the  law  has  denominated 
"  necessaries."  His  liability  for  necessaries  has  grown  to  be  an 
important  and  extensive '  chapter  of  the  law,  and  many  pages 
would  be  required  to  adequately  discuss  it.  The  purpose  here 
is  simply  to  show  its  place  in  the  general  subject  under  discus- 
sion, and  to  notice  only  its  most  important  features. 

§  183. Where  the  parties  are  living  together.— While 

the  husband  and  wife  are  living  together,  the  wife  has  usually 
a  sort  of  agency  in  fact  to  manage  the  domestic  affairs,  and  to 
pledge  her  husband's  credit  for  the  purchase  of  such  articles  as 
are  reasonably  necessary  and  proper  for  family  use,  even  though 
they  might  not  all  be  strictly  of  the  class  known  as  necessaries.* 
This  presumptive  agency,  however,  is  not  an  absolute  one.  The 
husband  may,  in  general,  supply  his  family  as  he  pleases  and 
keep  the  control  of  the  purchases  within  his  own  hands.  He 
may  show,  therefore,  that  he  has  never  given  the  wife  this  ap- 
parent authority,  or  that,  if  she  ever  had  it,  it  has  been  revoked 
upon  proper  notice.    As  stated  in  one  case,*  "  the  agency  of  the 

» Vusler  V.  Ck)x  (1891X  53  N.  J.  L.  21  Atl.  R  884,  23  Am.  St  R  764  See 
516;  Baker  y.  Carter,  post;  Phillips  also  Flynn  v.  Messenger  (1881),  28 
V.  Sanchez  (1895),  35  Fla.  187;  Wagner  Minn.  208,  41  Am.  R.  279;  Bergh  v. 
V.  Nagel  (1885),  S3  Minn.  84a  Warner  (1891),  47  Minn.  250,  50  N.  W. 

s  Baker  v.  Carter  (1890),  83  Ma  132,    B.  77,  28  Am.  St.  R  362. 
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wife  to  purchase  necessaries  is  only  presumptive,  and  may  be 
disproved  by  the  husband  by  showing  that  he  had  abundantly 
supplied  the  house  with  all  things  necessary  and  suitable,  or 
that  he  had  furnished  the  wife  with  ample  ready  money  for  the 
purpose,  and  requested  her  not  to  purchase  on  credit,  or  had 
provided  suitable  places  where  all  things  necessary  could  be 
had  and  forbidden  her  to  purchase  elsewhere ;  though  the  mere 
fact  that  he  privately  forbade  her  to  act  for  him  will  not  relieve 
him  from  liability,  where  it  appears  that  he  has  recognized  her 
agency,  or  has  in  some  way  allowed  her  to  appear  to  have 
charge  of  his  house.  The  husband,  in  the  view  of  the  law,  is 
the  head  of  the  house,  and  has  a  right  to  control  the  affairs  of 
his  own  household." 

If,  however,  he  made  no  provision  for  her  in  any  way,  then 
the  wife  would  have  the  power  to  buy  necessaries  upon  his 
credit,  and  he  could  not  by  any  notice  or  countermand  deprive 
her  of  the  power.* 

§  184, Where  the  parties  are  living  apart, —  Where 

the  husband  and  wife  are  living  apart,  somewhat  different  con- 
siderations apply. 

If  they  are  living  apart  because  of  the  wife's  misconduct  or 
default,  the  husband  is  ordinarily  freed  from  the  liability  to 
support  her.^ 

If  they  are  living  apart  because  of  the  husband's  fault,  as 
where  he  has  deserted  her,  'driven  her  away,  or  rendered  her 
home  an  unfit  place  for  her  to  live,  he  is  usually  said  to  send 
his  credit  with  her,  and,  if  she  is  not  otherwise  supplied,'  she 
may  buy  necessaries  upon  her  husband's  credit,  and  of  this 
right  no  notice  not  to  supply  her  can  deprive  her.* 

1  Keller  v.  PhiUips  (1868),  89  N.  Y.       « If  the  wife  has  other  adequate 

851;  Woodward  v.  Barnes  (1871),  43  means,  the  rule  is  said  not  to  apply.. 

Vt  330;  McGrath  v.  Donnelly  (1889),  Hunt  v.  Hayes  (1891),  64  Vt  89,  28 

131  Pa.  St.  549.  Atl.  R.  920,  33  Am.  St  R  917. 

sOinson  v.  Heritage  (1873),  45  Ind.       «  Carstens  y.  Hanselman  (1886),  61 

73,  15  Am.  R  258;  Brown  v.  Mudgett  Mich.  426,  28  N.  W.  R  159, 1  Am.  St 

(1868),  40Vt68;Sturtevantv.Starin  R  606;  Billing  v.  Pilcher  (1847),  7 

(1865),  19  Wi&  285w  R  Mon.  (Ky.)  458,  46  Am.  Dea  528; 
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If  they  are  living  apart  by  consent,  the  husband  is  still  under 
obligJEition  to  support  his  wife,  and  if  in  fact  he  does  sufficiently 
supply  her,  he  cannot  be  further  bound ;  if  he  does  not  so  sup- 
ply her,  she  may  pledge  his  credit,  except  where  he  has  made 
an  allowance  agreed  upon,  which|  though  insufficient,  was  still 
the  consideration  upon  which  he  gave  his  consent  to  the  sep- 
arate maintenance.^ 

Whoever  supplies  goods  to  the  wife  as  necessaries,  however, 
in  the  cases  herein  being  considered,  must  be  prepared  to  show 
that  the  husband  had  not  supplied  the  wife  and  that  the  other 
circumstances  exist  which  impose  upon  him  the  liability.' 

§  185. What  constitute  necessaries. —  The  term  "nec- 
essaries "  is  not  one  having  a  precise  legal  import.  It  includes 
the  various  articles  and  services  which  are  reasonably  essen- 
tial to  the  health  and  comfort  of  the  wife,  having  regard  to 
the' means  of  the  husband,  the  station  in  life,  a&d  the  style  of 
living  to  which  the  parties  are  accustomed.  Food,  drink,  cloth- 
ing, lodging,  fuel,  washing,  medical,  surgical  and  dental  serv- 
ice or  attendance*  would  probably  everywhere  be  deemed 
necessaries;  and  so  might  domestic  service  under  many  circum- 
stances,^ and  counsel  fees  where  the  services  of  counsel  become 
necessary  for  the  support  or  protection  of  the  wife.* 

But  money  falorrowed  to  procure  necessaries  would  not,  at 

MitcheU  v.  Treanor  (1852),  11  Qa.  824,  IlL  414;    Blowers   y.  Sturtevant  4 

56  Am.  Dec.  421;  Reynolds  y.  Sweet-  Denio,  46;  Breinig  y.  Meitzler,  28  Pa. 

zer  (I860),  15  Gray  (Masa),  78;  Hultz  St  156;  GiU  y.  Read,  5  R.  L  843;  Ben- 

y.  Gibbs  (1870),  66  Pa.  St.  860.  neU  y.  OTallon,  2  Ma  69]. 

A  See   Alley  y.  Winn   (1888)^   184  'Medical    seryices:     Mayhew    y. 

Masa  77,  45  Am.  R.  297;  CMttenden  Thayer  (1857),  8  Gray  (Masa),  172. 

y.  Schermerhom  (1878),^  89  Mich.  661,  Dental  seryices  would  seem  to  stand 

88  Am.  R.  440.  upon  the  same  reasona    See  Gilman 

'The   party  supplying  the  wife  y.  Andrus  (1856),  28  Vt  241;  Free- 

Hying  apart  does  so  at  his  peril,  and  man  y.  Holmes  (1879),  62  Ga.  556. 

he  must  be  prefMired  to  show  the  *  See  Phillips  y.  Sanchez  (1895),  85 

facts  that  make  the  husband  liabla  Fla.  187,  17  a  R.  868;  Wagner  y. 

Hare  y.  Gibson  (1876)^  82  Ohio  St  Nagel  (1885),  88  Minn.  84a 

88,  80  Am.  R  568  [citing  Cartwright  ^See  Wilson  y.  Ford  (1868),  U  R.  8 

y.  Bate,  1  Allen,514;  Rea  y. Durkee,  25  Ex.  6a 
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OH.  III.]  OAPAOITT  OF  PABTIB8.  [§  186. 

common  law,  be  regarded  as  a  necessary,  even  though  actually 
used  to  buy  necessaries.* 

§  186.  Aothority  of  Infant  child  to  bny  necessaries  on  par- 
ent's credit. —  The  power  of  an  infant  child  to  buy  necessa- 
ries upon  his  parent's  credit  presents  somewhat  diflFerent  con- 
siderations. The  parent  is  doubtless  under  something  of  a 
moral  obligation  to  support  his  minor  children ;  and  statutes 
in  many  States  impose  a  legal  liability  under  many  circum- 
stances. But  whether,  in  the  absence  of  a  statute,  there  is 
such  a  legal  obligation  that  it  may  be  made  the  basis  of  an  ac- 
tion by  pne  who  has  supplied  the  minor  child  with  necessaries, 
is  in  dispute.  Mr.  Schouler,  for  example,  concludes  that  there 
is  no  such  legal  liability,  and  that  ^'  either  an  express  promise, 
or  circumstances  from  which  a  promise  by  the  father  can  be 
inferred,  is  essential." '  In  a  late  case  in  Iowa,'  on  the  other 
hand,  the  legal  obligation  was  recognized  and  enforced. 

If  the  child  resides  at  home,  it  is  to  be  presumed  that  the 
father  furnishes  whatever  is  necessary  and  proper  for  his  main- 
tenance; ^  but  where  the  child  is  absolutely  not  supplied,  though 
at  home,  or  is  driven  from  home,  or  is  temporarily  away  by 
his  parent's  authority  and  is  unsupplied,  the  liability  arises,  if 
at  idl.  If,  on  the  other  hand,  the  child  has  voluntarily  aban- 
doned his  home  where  the  parent  is  ready  to  supply  him,^  or 
is  emancipated,*  the  liability  does  not'  exist. 

1  Skinner  ▼.  TirreU  a898),  159  Mass.  v.  Barrett  (1871X  4  Oreg.  171;  Mo 
47i  84  N.  R  B.  692,  88  Am.  St  R  447,  Mmen  v.  Lee  (1875),  78  HI  448;  Owen 
21  L.  R.  A.  67a  V.  White  (1887),  5  Port  (Ala.)  485,  80 

2  Schouler  on  Domestic  Relations  Am.  Dea  572;  Bazeley  v.  Forder 
(5th  e<LX  g  241.  (1868),  L.  R  8  (J.  K  559,  per  Ck)ck- 

» Porter  v.  Powell  (1890),  79  Iowa,  bum,  C.  J. 
151,  44  N.  W.  R.  295,  18  Am.  St  R.  Whether  the  moral  obligation  will 
858,  7  L.  R.  A  176.  See  also  Cooper  supply  consideration  for  a  promise 
V.  McNamara  (1894),  92  Iowa,  248,  60  to  pay:  Pro,  Jordan  v.  Wright  (1885), 
N.  W.  a  522;  Dawson  v.  Dawson,  12  45  Ark.  287;  con,  Freeman  y.  Robin- 
Iowa,  5ia    Contra,  Kelley  v.  Davis  son,  supra, 

(1870X  49  N.  H.  187,  6  Am.  R  499;  «See  Sohouler,  Donu  ReL,  §  241. 

Farmington  y.  Jones  (1858).  86  N.  H.  ^See  Schouler,  Dom.  ReL,  §  241; 

271;  Gordon  y.  Potter  (1845),  17  Vt  Owen  y.  White  (1887),  6  Port  (AJa.) 

848;  Freeman  y.  Robinson  (1876),  88  485,  80  Am.  Dec.  572. 

N.  J.  L.  888,  20  Am.  R.  899;  Carney  cgchouler,  Dom.  ReL,  §  268,  citing 
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§  187.]  LAW  OF  gALB.  [bOOK  I. 

Even  though  there  be  no  legal  liability,  except  npon  an  ex- 
press promise  or  circumstances  from  which  a  promise  can  be 
inferred,  the  law  is  very  liberal  in  construing  the  acts,  the  ac- 
quiescence, the  failure  to  dissent,  of  the  parent  into  an  implied 
promise  to  respond.* 

5.  Authority  to  Buy  Conferred  by  Act  of  Party. 

§  187.  Express  authority  to  buy. —  The  authority  to  buy, 
like  the  authority  to  sell  already  considered,  may  be  conferred 
expressly  and  previously,  or  result  from  subsequent  ratification; 
and  the  same  general  principles  will  apply  to  its  construction. 
If  the  agent  has  a  general  power  to  buy,  without  restrictions, 
he  may  do  all  of  those  incidental  things  which  usually  accom- 
pany a  purchase ;  as,  for  example,  to  agree  upon  the  price  and 
terms  of  sale,  the  time  and  method  of  delivery,  and  the  like.* 

He  may,  however,  be  lawfully  limited  by  his  principal  with 
.respect  to  quantity,'  quality,  kind  or  price,*  or  even  as  to  the 
persons  with  whom  he  shall  deal.*  And,  unless  these  limita- 
tions are  intended  to  be  secret,  third  persons,  in  their  dealings 
with  him,  must  observe  them.  He  may,  ordinarily,  not  buy 
on  credit,*  unless  his  principal  has  failed  to  supply  with  him 
the  necessary  funds.'' 

Nightingale  v.  Withington,  15  Mas&  quantity  of  cotton  at  certain  places 

272;    Corey  v.  Corey,  19  Pick.  29;  and  from  named  parties  at  a  stated 

HoUingswortb    y.    Swedenborg,    49  prica    The  agent  could  not  fill  the 

Ind.  378;  Vamey  y.  Young,  11  Vt.  order  at  the  places  named  and  bought 

258;  Johnson  y.  Gibson,  4  R  D.  Smitli,  elsewhere,  from  the  plaintiffs    The 

281.  defendants  repudiated  the  purchase. 

1  Schouler,  Dom.'ReL,  §  241.  Held,  that  authority  given  to  a  com- 

3  See  Mechem  on  Agency,  §  865.  mission  merchant  to  buy  goods  at  a 
'  Mechem  on  Agency,  §  866.  certain  place  and  from  certain  parties 

4  Mechem  on  Agency,  §  867.  did  not  authorize  the  purchase  at 
&  Mechem  on  Agency,  §  368.  other  places  and  from  other  parties. 
In   Robinson    Mercantile    Ca    ▼•  ®  Mechem  on  Agency,  §  868. 

Thompson  (1897),  74  Miss.  847, 21  a  R.  In  Liddell  y.  Sahline  (1891),  55  Ark. 

794,  it  appeared  that  defendants  tele-  627, 17  S.  W.  R  705,  appellants  were 

graphed  a  cotton  buyer,  who  was  not  stockholders  in  a  co-operatiye  com- 

their  regular  agent,  to  buy  a  certain  pany   which    employed    a   general 

7  Mechem  on  Agency,  §  364. 
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OH.  in.]  CAPACnT   OF  PAKTIE8.  [§  188. 

Like  the  agent  authorized  to  sell,  the  agent  authorized  to  buy 
AvlU  not  be  permitted,  without  the  full  knowledge  and  consent 
of  his  principal,  to  buy  of  himself,  either  directly  or  indirectly ; 
or  otherwise  exercise  his  authority  on  his  own  account.  Any 
such  transaction  is  voidable  at  the  option  of  the  principal.^ 

Such  an  agent  also  is,  in  general,  not  permitted  to  delegate 
his  authority.* 

§  188.  Implied  authority  to  bay. — But  authority  to  buy 
may,  in  many  cases,  be  implied,  though  it  has  not  been  expressly 
conferred.  It  may,  for  example,  be  found  to  be  a  suitable  and 
necessary  incident  to  some  other  power  which  was  expressly 
given ;  as,  for  example,  where  one  who  has  been  given  general 
authority  to  manage  a  business  in  which  the  use  of  teams  was 
necessary,  was  held  authorized  to  buy  a  team  for  that  purpose.' 

manager  with  power  to  buy  and  seU  thority  to  bind  his  principals  was 

goods  in  accordance  with   certain  limited  to  drawing  drafts  upon  them 

provisions,  which  included  a  limita-  in  favor  of  a  specified  bank,  with 

tion  upon  purchases  on  credit.    The  bills  of  lading  attached  to  the  drafts, 

manager  bought  on  credit  beyond  which   the   bank,  by  arrangement 

the  limit  imposed.  Held,  that  though  with  the  principals,  cashed  so  as  to 

a  general  agent  has  no  power  to  buy  supply  the  agent  with  money  to  pay 

on  credit,  yet  if  goods  are  delivered  for  his  purchasea    The  manager  of 

by  plaintiffs  without  knowledge  of  the  plaintiff  corporation,  knowing 

the  limitations,  they  are  not  bouhd  the  extent  of  the  authority  possessed 

by  them.  by  defendant's  agent,  sold  him  cotton 

In  Welch  v.  Clifton  Mfg.  Ckx  (1899),  and  took  in  payment  the  agent's  in- 

55  a  C.  568,  83  S.  K  R  739,  an  agent  dividual  check  on  the  bank,  which 

for  the  purchase  of  cotton  bought  on  was    dishonored.     Hddj    that    the 

credit.    It  was  claimed  he  had  no  plaintiff  cannot  recover  from   the 

authority.  Heldj  that  the  manner  in  principal  without  showing  that  he 

which  he  had  conducted  his  princi-  actually  received  the  goods,  and  not 

pal's  business  for  a  long  time  could  even  then  if  the  principal  had  paid 

be  shown  to  determine  the  scope  of  the  agent  by  honoring  the  agent's 

his  authority;  and  that  the  retention  draft 

of  the  goods  by  the  principal  after  iMechem  on  Agency,  §  462;  Dis- 

notice   that  they  were  bought  on  brow  v.  Secor  (1889),  58  Conn.  35,  18 

credit  was  a  ratification.  AtL  R  981. 

In  Littleton  v.  Loan,  etc.  Ass'n  2  Mechem  on  Agency,  §  185  et  seq. 

(1895),  97  Ga.  172,  25  a  E.  R  826,  the  » See  Montgomery  Furniture  Co,  v. 

defendants  had  an  agent  in  another  Hardaway  (1898),  104  Ala.  100,  16  a 

town  whose  business  it  was  to  buy  R  29. 

and  ship  cotton  to  them.    His  au-  In  Heald  v.  Hendy  (1891),  89  CaL 
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§  189.']  LAW  OF  SALE.  [bOOK  I. 

It  may  be  inferred  also  where  it  has  been  openly  and  notori- 
ously exercised  without  the  objection  or  with  the  acquiescence 
of  the  principal.^  Liability  for  purchases  may  also  be  incurred 
by  one  who  has  either  actively  or  passively  caused  or  permitted 
himself  to  be  held  out  as  the  principal)^  and  if  he  were  really 
principal,  he  may  be  liable,  though  he  was  not  known  as  such.' 
Authority  to  buy  in  these  cases  is,  of  course,  not  an  unlim- 
ited one ;  the  goods  must  be  suitable  to  the  business  as  appar- 
ently conducted,^  and  there  must  be  nothing  so  unreasonable  in 
quantity  or  terms  as  to  properly  put  a  prudent  man  upon  his 
guard. 

§  189. Not  Implied  from  mere  relationship  of  parties. 

But  authority  to  buy  is  not  ordinarily  to  be  inferred  from  the 
mere  relationship  of  the  parties.  Thus,  not  speaking  now  of 
the  law's  authority  to  buy  necessaries,^  a  wife  has  no  implied 
power  to  buy  goods  generally  upon  her  husband's  credit,*  nor 
has  the  husband  power,  simply  because  he  is  husband,  to  buy 
goods  for  the  wife,  or  make  improvements  to  her  property  upon 
her  credit.^  £ither  may  make  the  other  an  agent,  and  it  may 
be  done  by  implication  from  acts,  as  in  other  cases,  but  no  gen* 
eral  authority  arises  merely  from  the  relationship. 
The  same  rules  apply  also  in  the  case  of  parent  and  child.* 

63%  27  Pac.  R.  67,  the  superintendent  lU  Pa.  St  291, 10  Am.  St.  R  585,  2 

of  a  mine  agreed  with  third  persons  Lb  R.  A.  823;  Watteau  v.  Fen  wick, 

that  the  defendants,  the  owners  of  [1803J  1  Q.  B.  DiT.  346;  Simpson  v. 

the  mine,  would  pay  for  provisions  Patapeco  Guano  Ca  (1896),  99  Gra.  168, 

furnished    to    the    boarding-house  25  S.  £.  IL  94;  Steele-Smith  Grocery 

where  the   miners  boarded.    Hdd,  Co.  v.  Potthast  (1899),  —  Iowa,  — , 

that  where  it  is  necessary  to  the  op-  80  N.  W.  R.  517.    But  see  Becherer  v. 

eration  of  a  mine  that  provisions  be  Asher  (1896),  23  Ont.  Appi  202. 

furnished  to  a  boarding-house  where  ^  See  Wallis  Tobacoo  Ga  v.  Jaokson 

the  miners  live,  the  superintendent  (1892),  99  Ala.  460, 13  &  R  12a 

has  power  to  bind  the  mine  operators  ^  Already  considered)  ante,  §§  182- 

for  such  necessary  suppliea  185. 

1  See  Hirschmann  v.  Iron  Range  ^  See  Mechem  on  Agency,  §  62,  and 
R  R  Ckx  (1898),  97  Mich.  384»  56  N.  W,  cases  cited. 

R.  842.  ^  See  Meohem  on  Agency,  §  63,  and 

2  See  Feldman  v.  Shea  (1899),  —    cases  cited. 

Idaho,  — ,  59  Pac.  R  537.  ^See  Johnson  v.  Stone,  40  K.  H. 

'See  Hubbard  v.  Tenbrook  (1889),    197,  77  Am.  Dea  706;  Bennett  v.  Gil* 
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OH.  III.]  oAPAoiTT  or  FAsms.  [§§  190,  191. 

y. 

■ 

Sales  by  Pbesons  Aomro  in  an  Official  Oapaoitt. 

§  190.  In  general.—  Something  ought  also  to  be  said,  per- 
haps, concerning  sales  and  purchases  by  persons  acting  in  an 
official  or  qtuuvofBiciHl  capacity  and  by  authority  of  law,  rather 
than  in  a  private  representative  capacity  and  by  authority  of  the 
person  represented.  The  full  treatment  of  such  cases  belongs,  of 
course,  to  other  treatises,  but  a  few  points  may  not  be  without 
significance  here. 

§  191.  Anthorlty  mast  be  strictly  constrned. —  It  may,  in 
the  first  place,  appropriately  be  noticed  that  these  official  per- 
sons derive  their  authority  from  the  law,  which  is  supposed 
always  to  be  open  for  investigation,  and  with  the  terms  of 
which  every  person  who  deals  with  the  officer  is  presumed  to 
be  familiar.*  Express  grants  of  power,  moreover,  are  usually 
subjected  to  a  strict  construction  and  will  be  deemed  to  confer 
those  powers  only  which  are  either  expressly  given  or  neces- 
sarily implied.'  The  fact  that  the  same  act,  if  done  by  a  pri- 
vate agent,  would  have  been  binding  upon  his  principal,  is  not 
conclusive  of  its  validity  against  the  public ;  for  in  the  case  of 
the  private  agent  the  full  extent  of  the  authority  and  limita- 
tions upon  it  may  be  known  to  the  principal  and  agent  alone, 
while  in  the  case  of  the  public  agent  his  authority  and  its  lim- 
itations are  matters  of  public  record  with  which  every  one  may 
make  himself  acquainted.' 

lette^  8  Minn.  423,  74  Am.  Dec  774;  Moines,  19  Iowa,  199,  87  Am.  Dec. 

Sequin  y.  Peterson,  45  Vt  255, 12  Am.  428;  Wallace  v.  Mayor,  29  CaL  181 ; 

R  194;  HaU  v.  Harper,  17  III  82;  Sutro  v.  Pettit,  74  CaL  382, 5  Am,  St 

Swartwout   v.  Evans,  87    IIL    442;  R.  442;  Day  lAnd  &  Cattle  Co.  v. 

Burnham  v.  Holt,  14  N.  R  867.  State,  68Ter.  526;  Tamm  v.  Lavalle, 

I  Meohem  on  Public  Officers,  g  506,  92  111.  26a 

citing  Mayor  of  Baltimore  v.  Esch-  ^Mechem  on  Public  Officers,  §§  511, 

bach,  18  Md  282;  Mayor  of  Baltimore  880;  Green  v.  Beeson,  81  Ind.  7;  Vose 

V.  Reynolds,  20  Md.  1,  88  Aul  Dec.  v.  Deane,  7  Mass.  280;  The  Floyd  Ao- 

535;  State  v.  Hays,  52  Ma  578;  State  ceptances,  74  U.  S  (7  WalL)  66a 

V.  Bank,  45  Ma  528;  Lee  v.  Munroe,  ^  Mechem  on  Public  Officers,  §  512; 

11  U.  a  (7  Cranch),  866;  Clark  y.  Des  Mechem  on  Agency,  §  292;  Mayor  of 
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§§  192-194.]  LAW   OF  SALE.  [bOOK  I. 

If  the  law  requires,  particular  formalities,  the  officer,  in  his 
acts,  must  observe  them ;  ^  if  precedent  conditions  are  prescribed 
they  must  be  complied  with;*  and  generally  the  officer  can 
bind  the  public  only  while  acting  strictly  within  the  scope  of 
his  authority  as  created,  conferred  and  defined  by  law.' 

§  192.  Officer  mast  keep  within  the  term  and  territory  of 
his  office. —  It  is  evident  also  that  the  officer  must  keep  within 
the  territorial  limits  to  which  by  law  his  authority  extends, 
and  that  when  he  goes  beyond  such  limits  his  official  character 
and  his  official  authority  must  be  left  behind.*  It  will  likewise 
be  evident  that  his  authority  must  be  limited  in  its  exercise  to 
that  tel-m  or  period  during  which  he  is  by  law  invested  with 
official  character.' 

§  193.  Officer  cannot  deal  with  himself. — It  is  a  rule  of 
inflexible  application  that  the  public  like  the  private  agent  shall 
not,  without  the  full  and  intelligent  consent  of  his  principal, 
deal  with  himself  on  his  principal's  account,  or  exercise  his 
authority  for  his  own  profit  or  advantage.  Without  such  knowl- 
edge and  consent,  therefore,  an  agent  authorized  to  sell  prop- 
erty for  his  principal  cannot  sell  to  himself;  an  agent  author- 
ized to  buy  for  his  principal  cannot  buy  of  himself;  and  an 
agent  authorized  to  buy  or  sell  for  his  principal  cannot  buy  or 
sell  for  himself.* 

This  rule  applies  in  all  its  force  to  such  public  or  quasi-public 
officers  as  administrators,  executors,  guardians,  sheriffs,  trustees, 
judges  of  probate,  county  treasurers,  and  the  like.^ 

§  194.  Purchases  at  execution^  tax  and  other  similar 
sales. —  The  principles  above  referred  to  find  constant  illus- 

Baltimore  v.  Eschbach,  IS  Md.  283;       «  See  Mechem  on  Public  Officers, 
Mayor  of  Baltimore  v.  Reynolds,  20    §  50a 

Md.  1, 83  AnL  Dec.  533;  State  v.  Hays,       ^See  Mechem  on  Public  Officers, 
62  Ma  578.         '  §§509,510. 

A  Mechem  on  Public  Officers,  §  831.  ^See  Mechem  on  Agency,  §§  454- 
SMechem  on  Public  Officers,  §  83a  472;  Mechem  on  Public  Officers, 
s  Mechem  on  Public  Officers,  §  834.    §§  839, 840. 

7  Mechem  on  Public  Officers,  §  840. 
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tration  in  the  case  of  sales  made  upon  execution  and  other  sim- 
ilar writs.  A  sale  made  under  such  a  lien,  it  is  said,^  "  can  ordi- 
narily transfer  no  interest  beyond  that  in  fact  held  by  the 
defendant  when  the  lien  attached,  or  acquired  by  him  subse- 
quently thereto,  and  before  the  sale.  It  is  the  duty  of  the 
purchaser  to  satisfy  himself,  prior  to  the  purchase,  respecting 
the  title  of  the  defendant  and  the  sufficiency  of  the  proceedings 
to  transfer  it,  for  the  maxim  of  caveat  emptor  is  unquestionably 
applicable  both  to  judicial  and  to  execution  sales.  The  title 
acquired  by  a  purchaser,  even  when  the  proceedings  are  valid, 
is  that  only  to  which  he  would  succeed  by  a  conveyance  from 
the  defendant  in  the  writ  made  either  at  the  time  of  the  sale 
where  it  is  not  supported  by  any  antecedent  lien,  otherwise  at 
the  date  of  the  attaching  of  such  lien.  If  one  not  a  party  to 
the  suit  has  an  interest  in  the  property,  an  execution  sale  will 
not  defeat  it,  though  such  property  was  levied  upon  while  in 
his  possession." 

The  same  rule  applies  to  tax  sales.  "  The  rule  caveat  emptor 
applies  to  the  purchaser.  He  takes  all  the  risks  of  his  pur- 
chase, and  if  he  finds  in  any  case  that  he  has  secured  neither 
the  title  he  bid  for,  nor  any  equitable  claim  against  the  owner, 
the  State  may,  if  it  see  fit,  make  reparation  itself;  but  it  has  no 
more  authority  to  compel  the  owner  of  the  land  to  do  so  than 
to  exercise  the  like  compulsion  against  any  other  person."^ 

No  guaranty,  moreover,  is  ordinarily  available  by  the  pur- 
chaser; for  neither  the  officer,'  nor  the  public  which  hQ  repre- 
sents,* impliedly  warrants  the  validity  of  the  title  which  he 
assumes  to  convey* 

§  195.  Parchases  at  executors^  administrators'  and 
guardians'  sales. —  Like  general  principles  apply  to  sales  by 
executors  and  administrators  in  many  States.  For  while,  at 
common  law,  the  representative  took  such  title  to  the  personal 
estate  of  the  decedent  that  he  might,  in  many  cases,  transfer 

1  Freeman  'On  Ezecutions  (8d  ed.)»  '  Coolej  on  Taxation  (2d  ed.),  ?•  476, 
§  885.  note. 

2  Coolej  on  Taxation  (2d  ed.),  p.  55a       ^  Cooley  on  Taxation  (2d  ed.),  p.  Sia 
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an  unimpeachable  title  to  a  honafide  purchaser,  even  though 
he  made  himself  liable  to  the  persons  interested  in  the  estate, 
as  for  a  devastavit^  the  power  of  the  representative  in  many 
States  is  now  so  limited  by  statute  that  the  purchaser  must  be- 
ware, and  an  unauthorized  sale  will  transfer  no  title.' 

And  so  in  the  case  of  the  guardian.  ^'  No  doubt  is  enter- 
tained," it  is  said,?  "  of  the  competency  of  a  guardian's  power 
over  the  disposition  of  the  personal  estate,  as  between  him  and 
a  bonafde  purchaser,  unless  restrained  by  statute.  Although 
the  guardian  is  liable  on  his  bond  for  any  abuse  of  this  power, 
yet  the  vendee  takes  a  got>d  title  if  he  has  no  notice  of  the 
guardian's  fraud.  .  *  •  But  many  States  have  enacted  stat- 
utes avoiding  all  sales  of  a  ward's  property  by  the  guardian 
if  made  without  order  of  court,  whether  the  purchaser  have 
knowledge  or  not  that  such  property  belongs  to  a  ward.  In 
such  case,  if  a  guardian  sell  without  authority,  the  sale  is  void* 
able  at  the  option  of  the  ward  on  reaching  majority.'* 

§  196.  Sales  by  trustees. —  Doctrines  of  like  general  char- 
acter apply  to  sales  by  trustees.  "  It  is  a  universal  rule,"  it  is 
said,'  ^'  that  if  a  man  purchases  property  of  a  trustee,  with  no- 
tice of  the  trust,  he  shall  be  charged  with  the  same  trust,  in 
respect  to  the  property,  as  the  trustee  from  whom  he  pur- 
chased. And  even  if  he  pays  a  valuable  consideration,  with 
notice  of  the  equitable  rights  of  a  third  person,  he  shall  hold 
the  property  subject  to  the  equitable  interests  of  such  person. 
Of  course,  a  mere  vqlunteer^  or  person  who  takes  the  property 
without  paying  a  valuable  consideration,  will  hold  it  charged 
with  all  the  trusts  to  which  it  is  subject,  whether  he  have  notice 
or  not;  for  in  such  case  no  wrong  or  pecuniary  loss  can  fall 
upon  him  in  compelling  him  to  execute  the  trust  to  which  the 
property  that  came  to  him  without  consideration  was  subject." 

"  Of  course,"  it  is  further  said,*  "  the  opposite  proposition  is 
also  true,  that  a  purchaser  for  a  valuable  consideration,  with- 

1  See  the  subject  fully  discussed  in  <  Woerner  on  Gnardlanship,  pi  179. 

Woerner  on  Administration  (2d  ed.),  '  Periy  on  Trusts  (5th  ed.),  g  217. 

S  83t  «  Peny  on  Trusts,  §  2ia 
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out  actual  or  constructive  notice  of  the  trust,  holds  the  prop- 
erty discharged  of  the  interest  of  the  cestui  que  trvsV^  But 
to  constitute  one  such  a  purchaser,  ^^  he  must  show  an  actual 
conveyance,  and  not  merely  an  agreement  for  a  conveyance ; 
and  it  must  be  shown  that  the  consideration  named  in  the 
deed  was  paid  in  good  faith ; "  while  '^  notice  must  be  posi- 
tively and  affirmatively  denied,  and  not  evasively  or  inferen- 
tiaUy."* 

1  Perry  on  Trusts,  §  dl9L 
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OF  THE  THING  SOLD  —  WHAT  MAY  BE  BOUGHT  AND  SOLD. 


8  107.  What  may  be  sold. 

198.  No  present  sale  until  chattel 

ascertained. 

199.  Thing  sold  must  be  in  exist- 

ence. 


g  200, 201.  Things  potentially  in  ex- 

istenoa 
202.  Things  not  yet  acquired  by 

vendor. 
20db  Sales  for  future  delivery. 


§  197.  What  may  be  sold. —  Sale  has  been  seen  to  be,  in 
substance,  the  transfer  of  the  absolute  title  to  a  chattel  for  a 
price.  Who  may  sell,  has  already  been  considered.  Attention 
will  now  be  given  to  the  consideration  of  what,  in  general, 
may  be  the  subject-matter  of  a  sale.  The  question  at  present 
will  not*  be  what  sales  are  valid  under  particular  circumstances, 
but,  what  things  in  general  may  be  sold.  And  for  this  chap- 
ter, the  subject  will  be  considered  without  reference  to  the  re- 
quirements of  the  statute  of  frauds  —  a  matter  reserved  for  a 
later  chapter.^ 

Starting,  then,  with  the  simplest  form,  the  general  rule  may 
be  said  to  be  that  anything  of  value  then  belonging  to  the  seller 
and  actually  or  potentially  in  existence  may  be  made  the  sub- 
ject-matter of  a  sale.  It  is  not  necessary,  it  has  been  said,', 
^'that  the  subject  of  sale  should  have  a  physical  and  corporeal 
existence  and  be  susceptible  of  manual  delivery ;  for,  provided 
it  have  an  actual  value,  however  intangible  it  may  be,  it  may 
nevertheless  be  sold.'  Thus,  a  license  to  manufacture  patented 
machines,^  or  a  copyright  to  print  and  sell  a  manuscript,  even 
of  as  incorporeal  a  substance  as  poetry  or  metaphysics,  may  be 
sold."* 

So,  also,  the  good-will  of  a  business,  whether  conducted  by  a 

1  See  post,  §  329  et  seq.  «  Citing  Brooks  v.  Byam  (1843),  2 

2  Story  on  Sale  (4th  ed.),  §  187.  Story,  a  Q  535.  4  Fed.  Caa.,  p.  261. 

s  Citing  Pothier,  Contrat  de  Vente,  ^  Citing  2  Blackstone,  Coul  405-409 
Na  di  and  notes. 
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single  individual*  or  a  partnership;*  the  good- will  of  a  news- 
paper route ;  *  a  trade-mark;  ^  or,  in  some  cases,  a  seat  in  a  stock 
exchange  or  board  of  trade,^  may  be  made  the  subject  of  a  sale. 
As  stated  in  one  case,*  "  a  mere  privilege  may  be  the  subject 
of  sale,  if  the  purchaser  is  willing  to  run  the  risk  of  failing  to 
enjoy  it." 
Passing  next  more  fully  into  details,  it  may  be  noticed  that — 

§198.  No  present  sale  until  thing  to  be  sold  is  ascer- 
tained.—  In  order  that  there  may  be  a  present  sale,  it  is  the 
first  requisite,  so  far  as  the  subject-matter  of  the  sale  is  con- 
cerned, that  the  thing  sold  shall  be  ascertained  a^d  agreed  upon 
by  the  parties.  This  rule,  "  that  the  parties  must  be  agifeed  as 
to  the  specific  goods  on  which  the  contract  is  to  attach  before 
there  can  be  a  bargain  and  sale,  is  one  that  is  founded  on  the 
very  nature  of  things." ' 

There  may,  of  course,  be  contractsybr  the  sale  of  goods  not 
yet  ascertained,  as  where  the  kind  of  goods  is  described,  or 
manifested  by  sample,  while  the  ^'  individuality  of  the  thing  to 
be  delivered"  is  left  for  subsequent  determination;  and  many 
important  rules  are  hereafter  to  be  dealt  with  in  connection 
with  such  "  subsequent  appropriation,"  as  it  is  called.*  The 
point  here  to  be  emphasized  is,  that  the  title  to  a  chattel  cannot 
pass  until  the  identity  of  that  chattel  has  been  determined. 

§  199.  Mast  be  a  thing  in  existence  to  be  sold. —  It  is 

equally  obvious  that  there  can  be  no  present  sale  where  there 
is  nothing  existing  to  be  sold.  Parties  may  undoubtedly,  as 
will  be  seen  in  a  later  section,  contract  for  the  future  sale  of 
an  article  not  yet  acquired  or  not  yet  in  existence,  but  a  pres- 
ent transfer  of  the  title  to  that  which  is  not,  is  clearly  an  im- 

i  Tweed  V.  MUls  (1805),  L.  R  1  Ck)m.  Cal  254;  Hyde  v.  Woods  (1876),  94 

PL  89.  U.  a  523,  24  L.  ed.  264;  In  re  Werder 

2  See  Mechem's  Elem.  of  Partner-  (1888),  15  Fed.  R    789;    Barclay  v. 

ship,  ^  87-89,  and  cases  cited.  Smith  (1888),  107  III  349,  47  Am.  R. 

•Hathaway  v.  Bennett  (1854),  10  437;   Thompson  v.  Adams  (1880),  93 

N.  Y.  108,  61  Anu  Dec.  739.  Pa.  St  55;  Pancoast  v.  Gowen,  id.  66. 

*  Warren  v.  Thread  Ca  (1883),  134  «  Hathaway  v.  Bennett,  suprcu 

Mass.  247.  "*  Blackburn  on  Sale,  p.  124 

»See  ante  v.  Loveland  (1885),  68  ^  See  post,  §§  721-762. 
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possibility.  Henoe,  if  at  the  time  of  the  negotiation  the  thing 
contemplated  had,  contrary  to  the  belief  of  the  parties,  never 
had  any  existence,  or  if  it  had,  contrary  to  their  belief,  already 
ceased  to  exist,  there  is  clearly  no  sale.^  This  rnle,  as  is  said 
by  Mr.  Benjamin,'  is  ^'  sometimes  treated  in  the  decisions  as 
dependent  on  an  implied  warranty  by  the  vendor  of  the  exist- 
ence of  the  thing  sold ;  sometimes  on  the  want  of  considera- 
tion for  the  purchaser's  agreement  to  pay  the  price.  Another, 
and  perhaps  the  true  ground,  is  rather  that  there  has  been  no 
contract  at  all,  for  the  assent  of  the  parties,  being  founded  on 
a  mutual  mistake  of  fact,  was  really  no  assent;  there  was  no 
subject-matter  for  a  contract,  and  the  contract  was  therefore 
never  completed."  Mr.  Benjamin  cites  also  Pothier,'  who  says : 
"  There  must  be  a  thing  sold,  which  forms  the  subject  of  the 

1  Strickland  v.  TuiHer,  7  Ex.  208;  *  Contrat  de  Veilte»  Na  4 
Hastie  v.  Couturier,  9  Ex.  102;  Em-  In  Bates  v.  Smith,  83  Mich.  347,  47 
erson  v.  European,  eta  Ry.  Ca,  07  N.  W.  R.  249,  Long,  J.,  says:  *'It  is 
Ma  887,  24  Am.  R.  89;  Dexter  v.  Nor-  essential  to  the  validity  of  every  ex- 
ton,  47  N.  T.  02^  7  AnL  R.  41{lk  ecuted  contract  of  sale  that  there 

In  Gibson  v.  Pelkie»  87  Mich.  880,  should  be  a 'thing  or  subject-matter 
where  the  parties  were  dealing  in  to  be  contracted  for.  And  if  it  ap- 
reference  to  a  judgment  which  in  pears  that  the  subject-matter  of  a 
fact  did  not  exist,  Graves,  J.,  said:  contract  was  not  and  could  not  have 
^  There  was  no  subject-matter.  The  been  in  existence  at  the  time  of  such 
parties  supposed  there  was  a  judg-  contract,  the  contract  itself  Is  of  no 
ment,  and  negotiated  and  agreed  effect^,  and  may  be  disregarded  by 
on  that  bttus,  but  there  was  nona  either  party.  Strickland  v.  Turner* 
Where  they  assumed  there  was  7  Exch.  208;  Hastie  v.  Couturier,  9 
substance  there  was  no  substance,  id.  102,  5  H.  Ia  Cas.  673;  Franklin  v. 
They  made  no  contract,  becanae  the  Long,  7  Gill  &  J.  (Md.)  407.  A 
thing  they  supposed  tx)  exist,  and  the  mere  pooslbility  or  contingency,  not 
existence  of  which  was  indispensi^-  founded  upon  a  right  or  coupled  with 
ble  to  the  institution  of  the  contract,  an  interest,  cannot  be  a  subject  of  a 
had  no  existenceL"  Citing  Allen  v.  present  sale,  though  it  may  be  of  an 
Hammond,  11  Pet  (U.  S.)  63;  Suydam  executory  agreement  to  sell  Puroell 
V.  Clark,  2  Sandf.  (N.  Y.)  133;  Gove  v.  Mather,  85  Ala.  570;  Low  v.  Pew, 
V.  Wooster,  Lalor's  SuppL  (N.  Y.)  30;  108  Mass.  347, 11  Am.  R  857.  Though 
Smidt  V.  Tiden,  L.  R  9  Q.  R  446;  the  subject-matter  of  the  agreement 
Couturier  v.  Hastie,  5  H.  L.  673;  has  neither  an  actual  nor  potential 
Hazard  v.  New  England  Ins.  Ca,  1  existence,  such  an  agreement  is  usu- 
Sumn.  (U.  S.  C.  C.)  218;  Silvemail  v.  ally  denominated  an  executory  con- 
Cole,  12  Barb.  (N.  Y.)  685;  Sherman  tract,  and  for  its  violation  the  remedy 
V.  Barnard,  19  Barlx  (N.  Y.)  291.  of  the  party  injured  is  by  an  action 

s  Ben jamin  on  Sales^  §  77.  to  recover  the  damages.  Hutchinson 
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oontraot.  If,  then,  ignorant  of  the  death  of  my  horse,  I  sell  it^ 
there  is  no  sale,  for  want  of  a  thing  sold.  For  the  same  reason, 
if,  when  we  are  together  in  Paris,  I  sell  yon  my  honse  at  Or- 
leans, both  being  ignorant  that  it  has  been  wholly  or  in  great 
part  burnt  down,  the  contract  is  null,  because  the  house,  which 
was  the  subject  of  it,  did  not  exist;  the  site  and  what  is  left  of 
the  house  are  not  the  subject  of  our  bargain,  but  only  the 
remainder  of  it.*' 

§  200.  Things  potentially  In  existence*—  A  valid  sale,  how- 
ever, may  be  made  of  a  thing  which,  though  not  yet  actually 
in  existence,  is  reasonably  certain  to  come  into  existence  as  the 
natural  increment,  probable  result  or  usual  incident  of  some- 
thing already  in  existence,  and  then  belonging  to  the  vendor, 
and  the  title  will  vest  in  the  buyer  the  moment  the  thing  coities 
into  existence.^  Things  of  this  nature  are  said  to  have  a  potential 
existence.'  "  It  is  frequently  held,"  says  Peters,  J.,* "  that  a  man 
may  sell  property  of  which  he  is  potentially  but  not  actually 
possessed.  He  may  make  a  valid  sale  of  the  wine  that  a  vine- 
yard is  expected  to  produce;  or  the  grain  a  field  may  grow  in 
a  given  time ;  or  the  milk  a  cow  may  yield  during  a  coming 
year;  or  the  wool  that  shall  thereafter  grow  upon  sheep;  or 
what  may  be  taken  at  the  next  cast  of  a  fisherman's  net ;  ^  or 
fruits  to  grow ;  or  young  animals  not  yet  in  existence;  *  or  the 

▼.  Ford,  9  Bush  (Ky.).  318, 15  Am.  B.  «  This  iUustration  of  the  next  cast 

711;  Pieroe  ▼.  Emery,  82  N.  H.  484.**  of  a  fisherman's  net,  though  a  com- 

But  see  Dickey  v.  Waldo,  97  Mich,  mon  one  (see  Benjamin  on  Sales, 

255,  28  Lb  R.  A.  44a  §  84),  is  not  aoouratOi    Low  ▼.  Pew, 

1  Low  ▼.  Pew,  aupra;  Emerson  t.  'Supra, 

European,  eta  Ry.  Ca,  67  Ma  887, 24  *  A  oontraot  that  aU  the  oolts  to  be 

Am.  R.  89;  Cutting  Paoking  Ca  ▼.  foaled  by  certain  mares  sold  by  A  to 

Packers*  Exchange,  86  CaL  57i  21  B^  and  kept  in  A*s  stables  under  B*8 

Am.  St  R.  68»  25  Paa  R  62;  Arquee  care,  were  to  belong  to  B,  is  a  valid 

▼.  Wasson,  61  OaL  620, 21  Am.  R.  718^  oontraot  of  sale,  and  not  void  as 

Diokey  y.  Waldo,  suprtu  against  creditors  for  want  of  deliv- 

S"  Things  have  a  potential  exist-  ery.    Hull  ▼.  Hull,  48  Conn.  260,  40 

enoe  whioh  are  the  natural  product'  Am.  R.  165.    Plaintiffs  mare  having 

or  expected  increase  of  something-  been  served  by  defendant's  stallion, 

already  belonging  to  the  vendor.**  plaintiff  executed  a  written  agree* 

Hutchinson  v.  Ford,  euprcL  ment  to  pay  defendant  $20  in  twelve 

*  In  Emerson  y.  Railway  Ca*  tuprcu  months  if  the  mare  proved  with  f oal» 
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.good-will  of  a  trade,  and  the  like.^  The  tting  sold,  however, 
mast  be  specific  and  identified;  it  must  be,  for  instance,  the 
product  of  a  particular  vineyard  or  field,  or  the  wool  from  a 
particular  sheep.  These  must  also  be  owned  at  the  time  by 
the  vendor.  A  person  cannot  sell  the  products  of  a  field  which 

"oolt  holden  for  payment"    Hdd,  Adler  ▼.  Railroad  Ca,  92  Ma  242,  4 

that  the  agreement  was  a  mortgage  S.  W.  U.  917;  Provencher  y.  Brooks, 

of  the  colt    Sawyer  ▼.  Gerrish,  70  64  N.  H.  479, 18  AtL  R  641;  Field  v. 

M&  2bi,  85  Am.  R.  823.    Owner  of  a  Mayor,  6  N.  Y.  179,  67  Am.  Dec.  485. 

mare  may,  during  gestation,  make  a  See  Gragg  v.  Martin,  12  AUen  (Mass.), 

Talid  contract  for  sale  of  the  colt  498,  90  Am.  Dec.  164.    But  accounts 

McCarty  v.  Blevins,  6  Yerg.  (Tenn.)  to  be  made  in  future  years  by  a  phy- 

195,  26  Am.  Dec.  262.    A  valid  sale  sician  in  his   practice   (Skipper  v. 

may  be  made  of  the  first  female  Stokes,  42  Ala.  255.  94  Am.  Dec.  646), 

colt  which  a  mare,  then  owned  by  or  of  a  blacksmith  (Purcellv.  Mather, 

grantor,   may   thereafter    produce.  85  Ala.  570,  76  Am.  Dec.  807),  are  not 

Fonvllle  v.  dasey,  1  Murph.  (N.  C.)  assignable    A  merchant  may  exe- 

889,  4  Am.  Dec  559.  cute  a  valid  mortgage  on  "  all  future 

But  in  Bates  v.  Smith,  88  Mich.  847,  book  accounta*'    Dunn  ▼.  Swan,  116 

47  N.  W.  B.  249.  it  was  held  that  a  Mich.  409.  78  N.  W.  R.  886.    The  un- 

contract  by  which  A  was  to  have  a  earned  salary  of  a  public  office  may 

half  interest  in  the  colt  to  be  pro-  not  be  assigned,  such  assignments 

duced  by  subsequently  breeding  B*s  being  contrary  to  public  policy.  Bliss 

mare  to  A*s  stallion,  conveyed  no  ▼.  Lawrence,  58  N.  Y.  442,  17  Am.  R. 

puch  title  to  the  colt  that  it  could  278;   Mechem  on  Pub.  Off.,  §  874; 

operate  as  against  C,  who  bought  Bowery  Nat  Bank  v.  Wilson,  122  N. 

the  mare,  while  in  foal,  with  notice  Y.  478, 19  Am.  St  R.  507,  25  N.  £.  R 

that  she  had  been  bred  to  A's  stal-  855,  citing  many  cases;  Schwenk  v. 

lion  but  without  notice  of  this  con-  Wyckoff,  46  N.  J.  Eq.  660,  19  Am.  St 

tract  Such  notice  wcu  not  sufficient  R.  488,  20  AtL  R.  259. 

to  put  O  upon  inquiry  as  to  A's  rights.  Goods  purchased  to  replace  those 

1  Wages  to  be  earned  and  money  to  sold  from  a  mortgaged  stock  are  cov- 

become  due  under  an  existing  con-  ered  by  the  mortgage  as  of  its  date, 

tractor  employment  may  be  assigned,  McLoud  v.  Wakefield,  70  Vt  558,  43 

though  employment  is  for  no  definite  AtL  R.  179. 

time,  but  not  if  there  be  no  present  Fruit  to  be  grown  on  trees  now 
contract  of  service.  Low  v.  Pew,  108  owned  by  vendor  may  be  sold,  Cut- 
Mass.  847, 11  Am.  R  357;  Hartley  v.  ting  Packing  Ca  v.  Packers'  Ex- 
Tapley,  2  Gray  (Mass),  565;  Mulhall  change,  86  CaL  574,  21  Am.  St  R  63, 
V.  Quinn,  1  Gray  (Mass.),  105,  61  Am.  25  Pac  R  52;  Arques  v.  Wasson,  51 
Dec.  414;  Kane  v.  Clough,  86  Mich.  CaL  620,  21  Am.  R  718;  Dickey  v. 
436,  24  Am.  R  599;  Weed  v.  Jewett^  Waldo,  07  Mich.  255,  23  L.  R  A.  449. 
2  Meto.  (Mass.)  608,  37  Am.  Dec.  115;'  Cheese  to  be  made  from  the  milk 
Thayer  v.  Kelley,  28  Vt  19,  65  Am.  of  cows  now  owned  by  grantor  may 
Dea  220;  Stott  v.  Franey,  20  Oreg.  be  sold.  Van  Hoozer  ▼.  Cory,  84 
410,  28  Am.  St  R  18%  26  Paa  R  271;  Barb.  (N.  Y.)  12, 
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he  does  not  own  at  the  time  of  sale,  but  which  he  expects  to 
own."  ^  - 

« 

§  201. .  "  But,"  on  the  other  hand,  as  is  said  by  Morton,  J., 

**  a  mere  possibility  or  expectancy  of  acquiring  property,  not 
coupled  with  any  interest,  does  not  constitute  a  potential  inter- 
est in  it,  within  the  meaning  of  this  rule.  The  seller  must  have 
a  present  interest  in  the  property,  of  which  the  thing  sold  is 
the  product,  growth  or  increase.  Having  such  interest,  the 
right  to  the  thing  sold,  when  it  shall  come  into  existence,  is  a 
present  vested  right,  and  the  sale  of  it  is  valid.  Thus,  a  maA 
may  sell  the  wool  to  grow  upon  his  own  sheep,  but  not  upon 
the  sheep  of  another;  or  the  crops  to  grow  upon  his  own  land, 
but  not  upon  land  in  which  he  has  no  interest."' 

§  202.  Things  not  yet  acquired  by  vendor. —  As  a  general 
rule,  at  law^  there  can  be  no  present  sale  of  things  not  yet 
owned  by  the  veudor,  and  not  potentially  in  existence,  as  ex- 
plained in  the  last  section.  '^  The  common-law  maxim  is  con- 
clusive upon  the  point.  Ifemo  dat  quod  non  hdbet.^^*  **  A  mere 
possibility  or  expectancy^  not  coupled  with  any  interest  in  or 
growing  out  of  property,  cannot  be  made  the  subject  of  a  valid 
sale."  *  "  At  law,  although  a  power  is  given  in  the  deed  of 
assignment  to  take  possession  of  after-acquired  property,  no  in- 
terest is  transferred,  even  as  between  the  parties  themselves, 
unless  possession  is  actually  taken."  ^  These  statements  suffl- 
t5iently  indicate  the  rigor  of  the  rule  at  law.  "  But  though  the 
actual  sale  is  void,"  says  Mr.  Benjamin,®  "  the  agreement  will 

1  Child  oannot  make  valid  sale  of  V.  Marshall,  10  H.  H  Cas.  191;  Willis- 
liis  expectant  interest  in  his  parent's  ton's  Cases  on  Sales,  10.  See,  as  to  the 
estate  during  the  latter's  life-tima  general  rule  at  law,  Jones  on  Chat- 
Wheeler  V.  Wheeler,  2  Mete.  (Ky.)  tel  Mortgages  (4th  ed.),  §  133  et  seq. ; 
474,  74  Am.  Dec.  421 ;  Read  v.  Mosby,  Hutchinson  v.  Ford,  9  Bush  (Ky.),  318, 
87  Tenn.  759, 11  a  W.  R.  940.  .  15  Am.  R  711;  Gittings  v.  Nelson, 

.2  Low  V.  Pew,  103  Mass.  347,  mpra,  86  111.  591 ;  Borden  v.  Croak,  131  III.  68, 

>  Per    Peters,  J.,  in    Emerson    v.  22  N.  E.  R.  793,  19  Am.  St  R.  23;  Fer- 

European  &  N.  A.  Ry.  Ca,  67  Me.  887,  guson  v.  Wilson,  122  Mich.  97,  80  N. 

24  Am.  R  89.  W.  R.  1006. 

<  Per  Judge,  J.,  in  Skipper  v.  Stokes,       ^  Benjamin  on  Sale  (6th  Am.  ed.), 

42  Ala.  255,  94  Am.  Dec.  646.  §  8a 
'    *Per  Lord  Chelmsford  in  Holroyd 
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take  effect  if  the  vendor,  by  some  act  done  after  his  acquisition 
of  the  goods,  clearly  shows  his  intention  of  giving  effect  to  the 
original  agreement,  or  if  the  vendee  obtains  possession  under 
authority  to  seize  them."  *  This  question  arises  most  frequently 
at  the  present  time  in  controversies  between  the  creditors  of 
the  vendor  and  his  mortgagee  or  vendee  of  the  goods;  and  in 
respect,  particularly,  to  mortgages  upon  such  after-acquired 
goods,  and  crops  growing  or  to  be  grown,  has  often  been  con- 
sidered.* 

^See  Jones  on  Chattel  Mortgages  gaged  in  such  case  cannot  be  said 
(4th  e±\  §  158  ei  seq,;  Cook  v,  Corthell,  to  be  in  existence;  the  subject-mat- 
11  R  L  482,  23  Am.  R.  518;  Moore  v.  ter  not  being  in  e«se»  there  is  nothing 
Byrnm,  10  S.  C.  453»  80  Am.  R  58;  for  [t  to  operate  upon.  Comstock 
Williamsv.  Briggs,llRL476;  Con-  ▼.  Scales,  7  Wis.  15a  See  also  Mer- 
greve  ▼.  Evetts,  10  Ezch.  298;  Can*  y.  chants'  Bank  v.  Love  joy,  84  Wi&  601, 
AUatt»  8  H.  &  N.  004;  Cbidell  ▼.  Gals-  55  N.  W.  R  108;  McMaster  v.  Emer- 
worthy.  6  a  R  (N.  &)  470;  Baker  v.  son,  —  Iowa,  — ,  80  N.  W.  R  889. 
Gray,  17  C.  R  462;  Moody  ▼.  Wright,  A  mortgage  executed  by  a  tenant 
18  Mete.  (Mass.)  29,  46  Am.  Dec  706;  on  the  crops  to  be  raised  by  him  on 
Chapman  v.  Welmer,  4  Ohio  St  481.  a  tract  of  ground  leased  by  him  is 
As  to  the  nature  of  the  new  act  re-  valid  against  his  execution  creditors; 
quired,  see  Head  v.  Goodwin,  87  Me.  but  they  may  sell  the  equity  of  re- 
181;  Griffith  v.  Douglass,  73  Ma  632,  demption.  Headrick  v.  Brattain,  68 
40  Am.  R  895.  Ind.  48& 

^  Much  uncertainty  and  conflict  «z-  A  mortgage  of  future  crops  can« 
ists  in  the  authorities  upon  the  que»-  not  operate  at  the  time  of  its  execu- 
tion of  mortgages,  and  sales  of  goods  tion,  because  the  crops  are  not  then 
not  yet  acquired.  See  the  question  in  existence;  but,  as  soon  as  the  crops 
fttUy  discussed  in  Jones  on  Chat  grow,  the  lien  of  the  mortgage  at- 
Mortg.  (4th  6d.X  i$  188-17&  tachea    Butt  ▼.  £llett»  19  Wall  (86 

A  crop  planted  on  one*s  own  land,  U.  &)  544 
or  on  land  let  to  him,  as  well  as  a  A  contract  between  a  farmer,  en- 
crop  planted  and  in  process  of  culti-  gaged  in  raising  com,  and  a  grain 
vation,  is  the  subject  of  a  valid  mort-  dealer,  made  whilst  corn  was  grow- 
gage.  Rawlings  ▼.  Hunt,  90  K.  CX  ing  in  the  field,  whereby  the  farmer 
270.  sold  to  the  dealer  a  certain  quantity 

A  chattel  mortgage  can  only  op-  of  com,  at  an  agreed  price,  to  be  de- 
erate  upon  property  in  actual  exist-  llvered  when  called  for,  the  pur- 
ence  at  the  time  of  its  execution.  A  chaser  to  give  ten  days'  notice  of  the 
chattel  mortgage  can  have  no  talid  time  he  would  call  for  it,  and  a  part 
operation  upon  a  crop  of  grain  given  of  the  purchase-money  was  paid  at 
at  or  about  the  time  of  planting  the  the  time  of  making  the  contract,  is 
same,  and  before  it  is  up  and  has  an  absolute  sale  of  com,  to  be  deliv- 
any  appearance  of  a  growing  crop^  ered  in  the  future,  and  not  a  con- 
The  property  attempted  to  be  mort-    tract  for  a  future  sale.    And  in  such 
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In  equity^  however,  conveyanoes  of  futare^cqnired  goods  are 
often  enforced,  even  thoagh  the  goods  have  not  yet  been  de* 

a  case  the  purchaser  is  bound  to  give  title  to  the  obligea   Bedd  v.  Burrus, 

notice  of  his  readiness  to  receive  the  68  Ghi.  574 

com  within  a  reasonable  time;  and  A  mortgage  on  a  crop  to  be  after- 
if  he  fails*  to  do  so,  the  seller  may  wards  planted,  unlike  a  mortgage  on 
offer  to  deliver  the  com  without  such  a  growing  crop,  does  not  pass  to  the 
notice,  and  the  purchaser  is  bound  mortgagee  the  legal  title,  but  creates 
to  accept  and  pay  the  contract  price  only  an  equitable  Hen,  which  will 
for  it  A  contract  made  when  com  not  support  an  action  of  detinue  for 
is  growing  in  the  field,  for  the  sale  of  the  recovery  of  the  crop  after  it  has 
a  certain  amount  of  com  at  a  stip-  matured  and  been  gathered,  until,  at 
ulated  price  to  be  delivered  in  the  least,  there  has  been  a  delivery  under 
future^  is  not  iUegaU  although  the  the  mortgage.  A  crop  must  be  con- 
judgment  of  the  parties  as  to  the  sidered  and  treated  as  a  growing 
prospect  of  a  oom  crop  may  have  crop  from  the  time  the  seed  are  de- 
controlled them,  more  or  less,  in  posited  in  the  ground,  as  at  that  time 
makiag  the  contract  Sanborn  v.  the  seed  lose  the  qualities  of  a  chat- 
Benedict,  78  IlL  809.  tel,  and  become  a  part  of  tlie  fre3- 

An  agreement  in  the  spring,  be-  hold,  and  pass  with  a  sale  of  it  Wiik- 

fore  the  existence  of  a  crop,  to  give  inson  v.  Ketler,  69  Ala.  435. 

another  a  lien  upon  the  crop  to  be  At  common  law,  unplanted  crops, 

raised  that  year,  for  property  pur-  or  other  things  not  having  an  exist- 

ohased  and  for  advances,  or  that  the  once,  actual  or  potential,  were  not 

crop  shall  belong  to  the  creditor  the  subject  of  sale,  assignment  or 

until  he  iff  paid,  cannot  operate  upon  mortgage;  but  in  a  court  of  equity 

the  crop  after  being  raised,  as  a  trans-  such  sale,  assignment  or  mortgage 

fer  by  way  of  pledge  or  mortgage  or  creates  an  equitable  interest  which 

otherwise,  until  at  least  after  posses-  attaches  to  the   property  "when  it 

sion  taken  by  the  creditor,  and  be-  comes  into  existence  or  is  acquired, 

fore  possession  so  taken  the  crop  wlU  and  which  tbe  court  will  enforce 

be  liable  to  an  execution  against  and  protect  against  ail  other  persons 

the  debtor.    Oittings  v.  Nelson,  86  than  homa  flde  purchasers  without 

IlL  591.  notice;  and  for  the  conversion  or 

Amortgagemay  be  made  of  apart  illegal  disposition  of  the  property, 

of  a  growing  crop,  if  the  part  mort-  with  notice  of  the  lien,  an  action  on 

gaged  be  so  described  as  to  be  iden-  the  case  maybe  maintained.    Hurst 

tifled  by  parol  evidence;  and  whether  v.  Bell,  73  Ala.  88d    See  also  Mayer 

so  identified  or  not  is  a  question  for  v.  Taylor,  69   Ala.  408;   Collier  v. 

the  jury  under  the  proof.    Stephens  Eaulk,  69  Ala.  68;  Electric  Lighting 

V.  Tucker,  55  Oa  643.  Ca  v.  Rust»  117  Ala.  680,  23  a  R. 

Thdre  can  be  no  valid  sale  or  mort-  751. 

gage  of  a  portion  of  a   crop   not  A  contract  of  sale  of  a  crop  to 

planted;    therefore,   an    obligation  be  thereafter  raised,  harvested  and 

dated  35th  of  December,  1874,  to  de-  threshed,  made  before  the  seed  was 

liver  certain  cotton  of  the  next  year's  sown,  is  inoperative  as  a  sale  against 

crop  —  the  crop  of  1875—  passes  no  a  levy  upon  the  growing  crop  at  the 
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livered  to  or  obtained  by  the  vendee,  after  their  acquisition,  in 
pursuance  of  the  contract.* 

'suit  of  the  seller's  creditor.    Welter  of  November  next,  then  I  authorize 

▼.  Hill,  65  Minn.  278,  68  N.  W.  R  26w  the  said^'  creditor  or  his  agent  to 

The  lessees  of  a  farm  who  agreed  "  take  all  the  crops  raised  by  me," 
in  the  lease  that  they  would  fodder  was  held  a  good  and  enforceable  lien 
the  stock  on  the  farm  with  the  hay  upon  the  crops  mentioned  therein, 
which  should  grow  thereon,  and  that  although  they  had  not  been  planted 
they  would  not  sell,  dispose  of  or  when  the  contract  was  made,  the 
carry  away,  or  suffer  to  be  earned  mortgagee  having  taken  the  prop- 
away,  from  the  farm  an^  of  the  hay  erty  into  his  possession  after  it  is 
without  the  consent  of  the  lessors,  acquired  and  before  the  rights  of 
gave  a  bill  of  sale  to  a  third  person  others  as  creditors  or  purchasers 
of  hay  grown  on  the  farm  after  the  have  attached  thereon.  Moore  v. 
making  of  the  lease,  and  he  took  pos-  Byrum,  10  S.  C.  452,  80  Ahl  R  58. 
session.  Held^  that  no  title  passed  A  mortgage  of  a  crop  to  be  raised 
to  him,  and  he  had  no  insurable  in-  on  a  farm  during  a  certain  terra,  but 
terest,  although  he  intended  to  carry  which  is  not  yet  sown,  passes  no  title, 
on  the  farm  and  not  to  carry  off  the  and  the  mortgagee  has  no  claim 
hay.  Heald  v.  Builders'  Ins.  Ca,  111  against  a  purchaser  of  the  crop^  for 
Masa  88.  it  or  its  valu&    Hutchinson  v.  Ford, 

A   mortgage    on   a   crop  to   be  9  Bush,  818, 15  Am.  R  711. 

planted,  and  to  secure  payment  for  V  Jones,    Chat    Mortg.    (4th    ed.), 

supplies  necessary  to  enable  the  mort-  §§  170-175;  Mitchell  v.  Winslow,  2 

gagor  to  ''make  the  crop,"  is  valid  Story  (U.  &  C  C,\  644,  17  Fed.  Cas., 

even  as  against  creditors.    Watkins.  p.  527;  Butt  ▼.  Ellett,  19  Wall  (I^.  S.) 

y.  Wyatt,  9  Baxt  250,  80  Am.  R  68»  544;  Apperson  v.  Moore,  80  Ark.  56. 

note;  Hall  v.  Glass,  128  Cal.  500,  56  21  Am.  R  170;  Pennock  v.  Coe,  28 

Pac.  R  88a  How.  (U.  S,)  117;  Brett  v.  Carter,  2 

A  mortgage  of  a  growing  crop  is  Low.  (U.  S.  C.  CL)  458, 4  Fed.  Cas.,  p.  67; 

valid.    Gotten  v.  Willoughby,83N.O.  McCaffrey  v.  Woodin,  65  N.  Y.  459, 

75,  85  Am.  R  564.  22  Am.  R  644;  Sillers  v.  Lester,  48 

The  lessee  of  land  in  possession  ex-  Misa  513;  Booker  v.  Jones.  55  Ala.  266w 

ecuted  a  mortgage  of  the  crops  to  In  Rochester  Distilling  Co.  v.  Rasey 

be  raised  by  him  the  coming  season,  (1894),  142  N.  Y.  570,  37  N.  R  R  632, 

and  which  were  not  yet  planted.  40  Am.  St  R  685,  the  subject  was 

Held,  that  the  mortgage  was  valid,  fully  discussed    The  syllabus  gives 

Arques  v.  Wasson,  51  Cal  620,  21  the  conclusion  reached  and  is  as  fol- 

Am.  R  718.  lows: 

A  contract  in  writing,  dated  in  "A  chattel  mortgage  cannot,  as  a 

December,  by   which  a  debtor,  in  matter  of  law.  be  given  future  effect 

consideration  of  indulgence,  gave  to  as  a  lien  upon   personal    property 

his  creditor  "  a  mortgage  on  all  my  which  at  the  time  of  the  delivery  of 

(his)  cottion,  corn  and  wheat  that  I  the  mortgage  was  not  in  existence, 

may  raise  during  the  then  next  year,  actually   or   potentially,   when  the 

to  secure  the  payment  of  the  debt;  rights  of  creditors  of  the  mortgagor 

and  in  default  of  payment  by  the  1st  have  intervened;  the  mortgage  can 
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§  203.  Contracts  of  sale  for  future  delivery. —  It  was  at 

one  time  thought,  ia  England,^  that  contracts  for  the  sale  and 
future  delivery  of  goods  which  the  vendor  did  not  then  have, 
or  which  he  had  no  reasonable  expectation  of  receiving  by  con- 
signment or  otherwise,  but  which  he  intended  to  go  into  the 
market  and  buy,  were  not  valid  contracts,  but  mere  wagers  on 
the  price  of  the  goods.  But  while  this  form  of  contract  may 
afford  easy  opportunity  for  wagering,  it  is  now  well  settled, 
both  in  England  and  the  United  States,  as  will  be  more  fully 
seen  hereafter,^  that  such  contracts  are  not  necessarily  invalid, 
but  are  valid  or  not  according  to  the  actual  intention  of  the 
parties.^    l?he  rule  has  been  stated  by  the  court  in  Indiana  as 

OQly  operate  on  property  in  actual  fendant,  who  took  possession.    In  an 

existence  at  the  time  of  its  ezecu-  action   to  recover  possession,  held, 

tioD.  that  the  levy  by  the  sheriff  operated 

**  While  such  a  mortgage  may,  as  to  transfer  to  him  possession  of  the 

between  the  parties,  be  regarded  in  crops;  that  in  the  absence  of  proof 

equity  as  an  executory  agreement  to  of  any  act  by  the  parties  to  the  mort- 

give  a  lien  when  the  property  comes  gage   to   create  an  actual  lien   as 

into    existence,   some   further    act  against  such  possession,  the  equities 

thereafter  is  requisite  to  make  it  an  of  the  mortgagee  were  ineffectual 

actual  and  effectual  lien  a^  against  for  any  purpose;  and  that  plaintiff 

creditors.  was  entitled  to   the  potatoes   and 

"  Crops  which  are  the  annual  prod-  beans  obtained  from  the  planting 

uct  of  labor,  and  of  the  cultivation  done  aft-er  the  execution  and  deliv- 

of  the  earth,  have  no  actual  or  po-  ery  of  the  mortgage." 

tential  existence  before  a  planting.  i  Bryan  v.  Lewis,  Ry.  So  Moa  886, 

**  The  lessee  of  certain  farm  lands  overruled  in  Hibblewhite  v.  McMor- 

executed  a  chattel  mortgage,  by  its  ine,  5  M.  &  W.  463. 

terms  covering,  among  other  things, '  ^  See  post^  g§  1030-1088. 

all  the  potatoes  and  beans  'which  'Irwin  v.  Williar,  110  U.  S.  499; 

are  now    •    .    •    planted  or  which  Hatch  v.  Douglas,  48  Conn.  116,  40 

are  hereafter    .    .    .    planted  dur-  Am.  R.  154;  Whitesides  v.  Hunt,  97 

ing  the  next  year.'    The  greater  part  Ind.  191,  49  Am.  R  441 ;  •  Gregory  v. 

of  the  planting  of  potatoes  and  all  Wendell,  89  Mich.  887, 83  Am.  R  890; 

that  of  the  beans  was  done  after  the  Conner  v.  Robertson,  87  La.  Ann.  814, 

delivery  of  the  mortgage.    After  the  55  Am.  R  521;  Crawford  v.  Spencer, 

planting   the   growing   crops  were  92  Ma  498,  1  Am.  St  R  745;  Bige- 

levied  upon  and  sold  under  an  exe-  low  v.   Benedict,  70  N.  Y.  203,  26 

cution  against  the  lessee,  and  plaint-  Am.  R  573:  Seeligson  v.  Lewis,  65 

iff  became  the  purchaser.    Themort-  Tex,  215,  57  Am.  R  593;   Wall  v. 

gagor   subsequently   foreclosed  his  Schneider,  59  Wis.  353, 48  Am.  R  520; 

mortgage  and  sold  said  crops  to  de-  Sondheim  v.  Gilbert,  117  Ind.  71,  10 
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follows :  "  Where  a  commodity  is  bought  for  future  delivery, 
no  matter  what  the  form  of  the  contract  is,  the  law  regards 
the  substance  and  not  the  shadow,  and  if  the  parties  mutually 
understood  and  intended  that  the  purchaser  should  pay  for  and 
the  seller  should  deliver  the  commodity  at  the  maturity  of  the 
contract,  it  is  a  legal  and  valid  transaction ;  and  the  fact  that 
the  purchaser  is  required  to  deposit  a  margin  and  increase  the 
same  at  any  time  the  market  requires  it,  in  order  to  secure  the 
payment  at  maturity,  or  that  the  seller  shall  deposit  a  margin 
and  increase  the  same,  like  the  purchaser,  in  order  to  secure 
the  delivery  at  maturity,  does  not  vitiate  the  contract  But  if, 
at  the  time  of  the  contract,  it  is  mutually  understood  and  in- 
tended by  all  the  parties,  whether  expressed  or  not,  that  the 
commodity  said  to  be  sold  was  not  to  be  paid  for  nor  to  be  de- 
livered, but  that  the  contract  was  to  be  settled  and  adjusted 
by  the  payment  of  difference  in  price — if  the  price  should  de- 
cline the  purchaser  paying  the  difference,  if  it  should  rise  the 
seller  paying  the  advance,  the  contract  price  being  the  basis 
upon  which  to  calculate  differences, —  in  such  a  case  it  would 
be  a  gambling  contract  and  void  and  the  deposits  of  margins 
are*only  to  be  considered  as  attempting  to  secure  the  terms  of 
the  bet  on  prices  at  some  future  time."  ^  It  is  not  enough,  as 
will  be  more  fully  seen  hereafter,  to  render  the  contract  void 
that  one  party  only  intended  by  it  a  speculation  in  prices;  it 
must  be  shown  that  both  parties  did  not  intend  a  delivery  of 
the  goods,  but  contemplated  and  intended. a  settlement  only 
of  differences.  I'he  burden  of  showing  thetjnvalidity  of  the 
contract  rests  upon  the  party  asserting  it.*  ^ 

Am.  St  R.  23;  McGrew  v.  Produce  ences  is  oontraxy  to  the  gaming  act» 

Exchange,  84  Tenn.  578»  4  Am.,  St  R.  notwithstanding  that  the  oontract 

771 ;  In  re  Taylor,  192  Pa.  St  3H  800,  gives  the  buyer  or  seller  an  option  to 

43  AtL  R.  97^  975.  demand  delivery  or  aooeptanoe  of 

As  to  the  general  rule  and  the  ef-  the  stooka    In  re  Gieye^  [1899]  1 Q*  B. 

feet  of  the  Illinois  statute,  see  Clews  794 

T.  Jamieson  (1899),  88  C.  a  A.  473,  96  i  In  Whitesides  ▼.  Hunt,  9UprcL 

Fed.  a  648;  Wolf  v.  Nat  Bank,  178  ^  See  post,  §  1032;  Irwin  v.  WiUiar, 

UL  85,  52  N.  EL  R.  896.  A  contract  supra;  Crawford  v.  Spencer,  9upra. 
between  two  stock  dealers  for  differ- 
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§  304.  Necessity  of  a  price. —  A  distinguishing  feature  of  a 
sale,  as  has  been  seen,  is  that  it  is  a  transfer  of  the  isibsolute  title 
to  a  thing  for  a  price  in  money  or  its  equivalent.*  There  can 
therefore  be  no  valid  sale  unless  this  price  has  been  determined 
upon  by  the  parties  themselves,  either  expressly  or  impliedly, 
or  unless  some  means  or  method  be  agreed  upon  by  the  parties 
or  established  by  law  by  which  the  price  may  be  determined.* 

§  206.  Executory  contracts* —  Hence  in  the  case  of 

executory  contracts,  where  parties  are  negotiating  in  respect 
of  a  sale  and  of  the  price  to  be  paid  thereon,  the  contract  of 
sale  cannot  be  deemed  to  be  completed  so  long  as  the  price  re- 
mains undetermined.'  There  will,  therefore,  be  no  sale  if  the 
parties,  though  apparently  agreed,  are  really  mutually  mis- 
taken as  to  the  price  to  be  paid.^  There  will  also  be  no  sale  if 
the  price  is  left  to  be  afterwards  agreed  upon,  and  the  parties 
fail  afterwards  to  agree  ;^  though  if  the  sale  be  for  a  reason- 
able price  to  be  afterwards  agreed  upon,  and  the  parties  can- 
not agree,  the  law  will  supply  the  method.* 

iSeeante,  §1.  Ca,  68  Mich.  188,  86  N.  W.  R.  171 

^  A  transfer  of  property  cannot  be  [citing  WiUiamson  v.  Berry,  8  How. 

regarded  as  a  sale  thereof  when  no  (U.  S.)  544];  Bigley  ▼.  Risher,  63  Pa. 

purchase  price  has  been  agreed  upon,  St  152;   Devaue  ▼.  Fennell,  2  Ired. 

nor  the  price  in  any  manner  made  (N.  C.)  86. 

definite,  nor  any  means  agreed  upon  ^  See  post,  §  278. 

by  which  the  price  can  be  ascertained.  ^  Wittkowsky  v.  Wasson,  71  N.  C. 

Borland  y.  Nevada  Bank,  99  Gal  89,  451;  Albemarle  Lumber  Ckx  v.  Wil- 

SS  Pao.  a  737,  37  Am.  St  R  82.  cox,  105  N.  G  34. 

>  Foster  v.  Lumbermen's  Mining  ^  Greene  v.  Lewiai,  85  Ala.  221,  4  S. 
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§  206,  ]Qxecated  contracts, —  In  the  case  of  executed 

contracts,  however,  "the  rule  is  settled  that  the  title  to  per- 
sonal property  may  pass  to  a  vendee  without  fixing  an.  abso- 
lute price,  if  the  circumstances  attending  the  transaction  satis- 
factorily show  such  to  be  the  clear  intention  of  the  contracting 
parties."  ^  "  In  the  latter  class  of  contracts,"  i.  e.,  the  executed 
contracts,  "where  the  seller,  whether  by  actual  delivery  or 
other  like  unequivocal  act,  intentionally  passes  the  property  in 
specific  goods  to  the  purchaser  without  fixing  the  price,  the 
law  leaves  the  price  to  be  adjusted  by  the  agreement  of  the 
parties,  or,  if  they  fail  to  agree,  by  the  verdict  of  a  jury.  If 
such  price  is  left  open  for  future  adjustment  by  consent,  the 
property  being  delivered  with  the  expressed  intention  to  com- 
plete the  sale,  the  price  to  be  agreed  on  is  implied  to  be  one 
that  is  fair  and  reasonable,  and  this  is  always  the  rule  of 
recovery  on  a  quantum  meruit  or  guantv/m  valebant.  If  there 
should  or  can  be  no  mutual  consent,  the  implication  follows  as 
part  of  the  original  contract  of  sale,  that  a  jury  will  adjust  it, 
just  as  manifestly  as  in  every-day  sales  and  delivery  of  goods 
by  merchants  on  open  account,  where  the  price  is  very  often 
not  adjusted  for  months  afterward."' 

§  207,  Where  price  not  agreed  upon^  reasonable  worth  is 
the  price* — Where  the  parties  have  agreed  upon  the  other  ele- 
ments of  the  sale,  but  have  made  no  reference  to  the  price,  and 
therefore  have  not  disagreed  upon  it  or  left  it  open  for  further 
negotiation,  and  where  it  is  agreed  that  the  title  shall  pass,  and 
the  price  shall  be  adjusted  afterwards,  and  no  other  adjustment 
is  made,  the  law  implies  that  the  goods  are  to  be  paid  for  at 
what  they  are  reasonably  worth.' 

R.  740,  7  Am.  St  R  42.    See  also  Valpy  ▼.  Gibson,  4  C.  R  887;  Ma- 

Hassard  v.  Hardison,  117  N.  C  60,  23  comber  v.  Parker,  13  Pick.  (Mass.) 

a  E.  R.  96.  175;  BosweU  v.  Green,  1  Dutch.  (N.  J.) 

1  See  posf,  §§  493-498;  Greene  v.  890. 

Lewis,  85  Ala.  221,  4  S.  R  740,  7  Am.  » Acebal   v.   Levy,   10   Ring.  876; 

St  R  42;  Shealy  V.  Edwards,  73  Ala.  Hoadly  v.   McLaine,  10  Ring.  482; 

175,  49  Am.  R  43,  75  Ala.  411;  Wilk-  Shealy  ▼.  Edwards,  73  Ala.  175,  49 

inson  v.  Williamson,  76  Ala.  163.  Am.  R  43;  Greene  v.  Lewis,  85  Ala. 

2  Shealy  v.  Edwards,  78  Ala.  175,  49  221,  7  Am.  St  R  42,  4  a  R  740;  Love- 
Am.  R  43,  citing  Benj.  Sales,  §  87;  joy  v.  Michels,  88  Mich.  15,  49  N.  W. 
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CH.  v.]  OF  THE  PEICB.  [§  208. 

For  like  reasons,  where  the  parties  have  fixed  the  price,  but 
their  agreement  in  that  respect  is  invalid  because  the  price  was 
fixed  on  Sunday^  the  law,  if  the  sale  is  otherwise  complete  and 
valid,  will  imply  a  promise  to  pay  what  the  goods  are  reason- 
ably worth.^ 

So,  alao,  '^  under  an  allegation  of  an  agreed  price,  if  there  is 
a  failure  to  prove  the  agreement  as  to  price,  evidence  of  value 
is  competent  for  the  purpose  of  a  recovery  of  what  the  article 
was  fairly  worth,  but  not  to  sustain  a  recovery  beyond  the 
amount  alleged."*  Where,  however,  the  price  is  fixed  by  the 
contract,  that  price  must  govern,  and  the  mere  fact  that  there 
is  conflict  in  the  evidence  as  to  what  the  price  was,  will  not 
justify  the  jury  in  declining  to  ascertain  that  price  and  award- 
ing the  reasonable  value  in  its  place.* 

§  20S.  Market  price  —  Market  controlled  by  monopolistic 
^'  combination ," —  This  reasonable  worth  or  price  is  usually 

R.  901,  18  L.  B.  A.  770;  James  ▼.  it  at  my  warehouse  and  I  wiU  make 

Muir,   88   Mich.   228;   Gomstook  v.  it  satisfactory  as  to  the  price,"  and 

Sanger,  61  Mich.  497, 16  N.W.B.  872;  B  delivers  it,  the  law  wiU  imply 

Livingston  v.  Wagner,  28  Nev.  58,  42  a  promise  to  pay  the  market  price. 

Pac.  R  290;  Snodgrass  v.  Broad  well,  McEwen  v.  Morey,  60  III  82.    The 

2  Litt  (Ky.)  858;  Jenkins  v.  Richard-  owner  of  a  chattel  requested  A  to 

son,  6  J.  J.  Marsh.  (Ky.)  442;  Tucker  sell  it  but  named  no  price.    A  con- 

V.  Cady,  25  IlL  App.  578.    The  mar*  tracted  to  sell  it  to  B  at  a  certain 

ket  price  at  the  time  of  the  sale  is  to  price.    Before  B  accepted  it,  he  met 

govern,  unaffected   by   subsequent  the  owner,  who  notified  B  to  pay  no 

changes.    Hill  v.  Hill,  1  N.  J.  L.  261.  one  but  himself,  to  which  B  assented 

And  where  goods  are  ordered  to  be  but  no  price  was  named.    Hdd,  an 

shipped  the  market  value  at  the  time  assent  to  the  sale,  and,  as  no  price 

and  place  of  shipment  controls.  Fen*  was  named,  the   reasonable   value 

ton  V.  Braden,  2  Cranch,  C.  G.  550,  8  could  be  recovered.    Taf t  v.  Travis, 

Fed.  Caa,  p.  1140.  186  Masa  95. 

Where  parties  have  had  a  contract  ^  Bradley  v.  Rea,  14  Allen  (Mass.), 

for  a  specific  quantity  of  goods  at  a  20;  s.  C,  108  Mass.  188,  4  Am.  R.  524 

certain  price,  and  more  are  ordered,  ^  Livingston  v.  Wagner,  28  Nev.  58, 

there  is  no  implied  understanding  42  Paa  R  290,  quoting  Abbott's  Trial 

that  these  shall  be  at  the  same  price.  Evidence,  806,  and  citing  Sussdorf 

especially  where  it  is  known  that  the  v.  Schmidt,  55  N.  Y.  819;  Trimble  v. 

market  price  has  advanced.    Rice  v.  Stillwell,  4  E.  D.  Smith,  512. 

Western  Fuse  Ca,  64  III  Appy  60a  'Illinois  Linen  Ca  ▼.  Hough,  91 

Where  A  says  to  B:  ''When  you  III  6a 
are  ready  to  sell  your  com,  deliver 
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the  market  op  current  price,  but  it  is  not  necessarily  so.*  As  is 
said  in  a  leading  case:*  "The  current  price  of  the  day  may  be 
highly  unreasonable  from  accidental  circumstances,  as  on  ac- 
count of  the  commodity  having  been  purposely  kept  back  by  the 
vendor  himself,  or  with  reference  to  the  price  at  other  ports 
in  the  immediate  vicinity,  or  from  various  other  causes." 
Where,  therefore,  the  present  market  price  is  one  fixed  arbi- 
trarily by  a  combination  of  all  the  manufacturers  or  dealers  in 
a  given  article,  that  price  cannot  control  where  one  has  pur- 
chased such  goods  not  knowing  of  this  price  and  not  agreeing 
to  pay  it.* 

1  Kountz  T.  Kirkpatrick,  73  Pa.  St  coming  very  numerous, .  and  affect 

878. 13  Am.  R.  687;  Smith  t.  Griffith,  not  only  the  staples  of  human  sus- 

8  HiU  (N.  T.),  887,  38  Am.  Dec.  639;  tenance,  but  nearly  aU  the  neces- 

Blydenburgh  ▼.  Welsh,  Bald.  (U.S.D.)  saries  of  life  and  the  necessaries  of 

381.  business.   Such  combinations  to  con- 

>  Acebal  ▼.  Levy,  suprcL,  trol  prices  are  against  public  policy, 

3  Lovejoy  v.  Michels,  88  Mich.  15, 18  and  void,  on  the  ground  that  they 

L.  R  A.  770,  49  N.  W.  R.  901.  have  a  mischievous  tendency,  so  as 

Champlin,  C.  J.,  said:  "I  do  not  to  be  injurious  to  the  best  interests 
think  a  price  so  fixed  by  a  combina-  of  the  State.  The  best  interests  of 
tion  of  manufacturers  or  dealers  is  the  State  require  that  aU  legitimate 
competent  evidence  to  show  a  reason-  business  should  be  open  tocompeti- 
able  price  of  goods  sold  by  the  mem-  tion;  that  the  current  price  of  com- 
bers of  such  combination.  Such  modities  should  be  controlled  by  the 
combinations  to  control  prices  are  law  of  demand  and  supply;  that  the 
intended  to  stifle  competition,  which  laws  of  commerce  should  flow  in  their 
is  a  stimulus  of  commercial  transac-  accustomed  channels,  and  should  not 
tions,  and  to  substitute  therefor  the  be  diverted  by  combinations  to  con- 
stimulus  of  unconscionable  gain,  trol  prices  fixed  by  the  arbitrary  de- 
whereby  the  participants  in  such  cision  of  interested  parties.  Of  course, 
combinations  become  enriched  at  the  what  is  said  above  does  not  apply  to 
expense  of  the  consumer,  beyond  monopolies  authorized  by  law;  as, 
what  he  ought  legitimately  to  pay,  for  instance,  to  patented  articles, 
under  a  healthy  spirit  of  competition  The  odious  features  of  illegal  monop- 
in  the  business  community.  The  ef-  oliesare  plainly  apparent  These  can 
feet  of  such  combinations  to  control  absolutely  control  the  prices  which 
prices  is  the  same  as  that  other  class  the  public  shall  pay,  and  it  is  this 
of  contracts  which  has  always  been  monopolistic  feature  of  such  com- 
denounced  as  vicious,  namely,  con-  binations  to  control  prices  which 
tracts  in  restraint  of  trade.  Public  stamps  them  as  odious,  because  they 
policy  places  its  reprobation  upon  one  exercise  the  franchises  of  the  mo- 
equally  with  the  other.  These  com-  nopoly  without  the  legal  right  These 
binations  to  control  prices  are  be-  views  are  supported  in  the  foUowing 
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§  209.  Other  methods  of  fixing  price.— There  may  also  be 
many  other  methods  adopted  for  fixing  the  price.  The  mate- 
rial point  is  not  a  particular  method,  but  whether  the  method 

ohosen  will  result  in  fixing  the  price  with  requisite  certainty. 

cases:  Anderson  v.  Jett,  89  Ky.  875,  reasonably  worth.  As  pointed  out 
«  L.  R.  A.  800. 13  a  W.  R.  670;  Rail-  in  James  v.  Muir,  88  Mich.  223,  the 
road  Ca  ▼.  Closser,  126  Ind.  848,  9  L.  market  value  and  reasonable  worth 
R.  A.  754,  26  N.  E.  R  159;  People  v.  of  a  commodity  are  not  always  the 
Refining  Ca,  54  Hun  (N.  Y.),  354,  5  sama  Ordinarily  the  market  value 
L.  R  A.  886;  Richardson  v.  Buhl,  77  *  is  evidence  of  what  goods  are  reason- 
Mich.  682. 6  L.  R  A.  457,  48  N.  W.  R  ably  worth.  Kountz  v.  Kirkpatrick, 
1102;  Carbon  Co.  v.  McMillin,  119  72  Pa.  St  876,  886.  18  Am.  R  687; 
N.  Y.  46, 7  L.  R  A.  46, 28  N.  E.  R  580;  Benj.  Sales,  p.  103,  §  86w  If  there  be 
Stanton  v.  Allen,  5  Denio,  484, 49  Am.  no  market  value  of  manufactured  - 
Dea  282;  Morris  Run  Coal  Ca  v.  goods,  the  evidence  to  establish  the 
Barclay  Coal  Ca,  68  Pa.  St  178,  8  reasonable  worth  must  necessarily 
Am.  R  159;  Amot  v.  Coal  Ca,  68  be  the  cost  of  production,  which 
N.  Y.  558,  28  Am.  R  190;  Salt  Ca  v.  would  include  the  cost  of  labor  and 
Guthrie,  85  Ohio  St  666;  Association  material,  and  a  reasonable  profit  on 
V.  Koch,  14  La.  Ann.  168;  Denver,  the  cost  of  production." 
eta  R  Ca  v.  Atchison,  eta  R  Ca,  15  And  McGrath,  J.,  said:  "  A  price  so 
Fed.  R  650;  Hilton  v.  ESckersley,  6  fixed  is  not  entitled  to  rank  as  the 
£L  &  BL  47;  West  Va.  Trans.  Ca  ▼.  market  price.  It  is  not  a  market 
Ohio  River  Pipe-Line  Ca,  22  W.  Ya.  price,  within  the  contemplation  of 
■600,  617;  W.  U.  TeL  Ca  v.  American  the  law.  The  market  price  of  an 
Union  TeL  Ca,  65  GkL  160,  88  Am.  R  article  manufactured  by  a  number 
781;  Craft  V  McConoughy,  79  IlL  346,  of  different  persons  is  a  price  fixed 
22  Am.  R  171 ;  Raymond  v.  Leavitt,  by  buyer  and  seller  in  an  open  mar- 
46  Mich.  447,  41  Am.  R  170,  9  N.  W.  ket,  in  the  usual  and  ordinary  course 
R  525;  Faulds  v.  Yates,  57  IlL  416, 11  of  lawful  trade  and  competition.  It 
Am.  R  24;  Wright  v.  Ryder,  36  CaL  cannot  be  divested  of  these  incidents, 
842,  95  Am.  Dea  186.  and  retain  its  character.  Associations 
''  I  have  no  doubt  that  in  executory  of  this  chai'acter  give  the  buyer  no 
contracts  of  sale,-  where  the  goods  voice,  and  close  the  market  against 
have  not  been  accepted,  such  price  competition.  In  Acebal  v.  Levy,  10 
so  fixed  cannot  be  recovered;  and  I  Bing.  876,  cited  in  Benjamin  on  Sales, 
Am  also  of  opinion  that  such  price  so  §  86,  the  court  declared  that,  when 
fixed  is  no  criterion  of  the  market  there  was  no  express  contract  as  to 
value  or  current  price  in  an  action  price,  the  price  is  to  be  a  reasonable 
brought  for  goods  soUl  and  delivered,  price, —  'such  a  price  as  the  jury  upon 
where  no  price  has  been  agreed  upon,  the  trial  of  the  cause  shaU.  under  all 
In  this  case  the  goods  have  been  the  circumstances,  decide  to  be  rea- 
ordered  and  accepted  without  any  sonable.  This  price  may  or  may  not 
reference  to  the  price  to  be  paid,  and  agree  with  the  current  price  of  the 
the  law  presumes  that  defendant  in-  commodity  at  the  port  of  shipment 
tended  to  pay  what  the  knives  were  at  the  precise  time  when  such  ship< 
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As  is  said  in  one  case,  "the  price  to  be  paid  must  be  certain, 
or  some  guide  must  be  agreed  on  by  which  it  can  be  found 
with  certainty.  There  may  be  a  sale  for  a  reasonable  price,  in 
which  case,  if  the  parties  afterwards  diflfer,  the  price  must  be 
made  certain  by  the  verdict  of  a  jury.  Or  there  may  be  a  sale 
at  a  price  to  be  afterwards  fixed  by  valuers.  In  such  case  if 
the  valuers  refuse  to,  fix  the  price,  the  sale  is  considered  incom- 
plete, or  else  as  rescinded  by  the  refusal.  If,  indeed,  the  thing 
sold  has  been  delivered  to  the  vendee,  and  consumed,  so  that 

ment  is  mada  The  current  price  of  I  think  it  is  concluslyely  shown  that 
the  day  may  be  highly  unreasonable  what  is  called  the  *  market  price '  or 
from  accidental  circumstances,  as  on  the  quotations  of  the  articles  for  a 
account  of  the  commodity  having  given  day  is  not  always  the  only  evi- 
been  purposely  kept  back  by  the  dence  of  actual  value,  but  that  the 
vendor  himself,  or  with  reference  to  true  value  may  be  drawn  from  other 
the  price  at  other  ports  in  the  imme-  sources,  when  it  is  shown  that  the 
diate  vicinity,  or  from  various  other  price  for  the  particular  day  has  been 
causea'  In  James  v.  Muir,  38  Mich,  unnaturally  inflated.'* 
823-227,  Mr.  Justice  Campbell,  speak-  "  It  has  frequently  been  held  that 
ing  for  the  court,  says:  **  According  the  value  of  a  commodity  is  not  to 
to  Acebal  v.  Levy,  there  is  at  least  be  determined  by  the  necessities  of  a 
no  implication  of  a  promise  to  pay  at  particular  buyer  or  the  demands  of 
what  may  happen  to  be  the  market  a  particular  seller.  If  the  'current 
rate,  which  may  not  be  always,  as  prioe '  is  not  conclusive  upon  the  pur- 
there  held,  a  reasonable  rate."  In  chaser,  because  the  vendor  may  have 
Kountz  V.  Kirkpatrick,  72  Pa^  St  876,  by  some  act  of  his  own  made  that 
18  Am.  R  687,  the  court  say :  **  Ordi-  price  unreasonable,  or  if  it  may  be 
narily,  when  an  article  of  sale  is  in  shown  that  the  market  price  had 
the  market,  and  has  a  market  value,  been  unnaturaUy  inflated,  how  can 
there  is  no  difference  between  its  it  be  said  that  a  price  flxed  by  a  com- 
market  value  and  the  market  price,  bination  of  the  manufacturers  of  a 
and  the  law  adopts  the  latter  as  the  given  article,  with  sole  reference  to 
proper  evidence  of  the  value.  This  their  interests,  is  to  govern,  to  the 
is  not,  however,  because  '  value '  and  exclusion  of  all  other  considerations? 
<  price '  are  really  convertible  terms.  In  such  case  there  is  no  market  price, 
but  only  because  they  are  ordinarily  and  evidence  of  a  fair  market  price 
so  in  a  fair  market  The  market  or  a  fair  market  value  is  clearly  ad- 
price  of  an  article  is  only  a  means  of  missible.  In  the  absence  of  an  agree- 
arriving  at  compensation;  it  is  not  ment,  a  price  fixed  by  a  combination 
itself  the  value  of  the  article,  but  is  of  dealers  does  not  bind  the  pur- 
the  evidence  of  valuer  The  law  chaser,  nor  wiU  the  law  so  far  coun- 
adopts  it  as  a  natural  inference  of  tenance  such  combinations  as  to 
fact,  but  not  as  a  conclusive  legal  regard  prices  fixed  by  them  as  even 
presumption.   Without  adding  more^  evidence  of  value." 
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the  parties  cannot  be  put  in  statu  qteo^  the  vendee  is  liable  for 
a  reasonable  price.^  But  there  cannot  be  an  executed  sale  so 
as  to  pass  the  property,  where  the  price  is  to  be  fixed  by  agree- 
ment between  the  parties  afterwards,  and  the  parties  do  not 
afterwards  agree.  One  element  of  a  sale  is  wanting,  just  as  a 
different  element  would  be  if  the  thing  were  not  ascertained. 
If,  in  such  case,  the  thing  was  actually  delivered  and  consumed, 
the  vendee  would  be  liable,  not  upon  the  special  imperfect  con- 
tract, but  on  an  implied  contract  to  pay  a  reasonable  price."* 

§  210,  Method  most  fix  price  with  certainty.— It  is  not, 
therefore,  necessary  that  the  price  should  be  fixed  by  the  con- 
tract itself,  or  at  the  very  time  the  contract  is  made,  provided 
that  the  parties  have  settled  upon  some  method  by  which  the 
price  may  be  determined  with  certainty.  "  If  the  parties  set- 
tle between  theipselves  some  method  by  which  it  may  be  as- 
certained at  a  future  period,  the  maxim  id  certum  est  quod  cer- 
turn  reddi  potest  applies,  and  the  price  when  so  settled  shall 
relate  to  the  original  contract."  •  Thus  where  the  contract  for 
the  sale  of  a  village  lot  provided  that  the  price  should  be  that 
at  which  the  first  lots  in  the  vicinity  should  be  sold,  and  lots 
adjoining  the  one  in  question  were  sold  before  the  action  was 
brought,  it  was  held  that  the  contract  was  thus  rendered  cer- 
tain.* So  where  the  contract  provideid  that  the  price  of  wheat 
sold  should  be  ten  cents  per  bushel  less  than  the  Milwaukee 
market  price  on  a  day  which  the  vendor  should  thereafter 
name,  it  was  held  sufficient  though  the  wheat  was  destroyed 
before  the  day  was  fixed.*  And  a  contract  for  the  sale  of 
wheat  which  provided  for  payment  at  the  market  price  on  the 
day  when  the  vendor  should  demand  payment  was  held  suffl- 

1  Citing  Benjamin  on  Sales,  60;  value  of  gold.  Ames  v.  Quimbj,  96 
Clarke  v.  Westrope,  18  C.  R  765.  U.  a  324 

2  Wittkowsky  v.  Wasson,  71  N.  C.  *  Cunningham  v.  Brown,  supra, 
451.  *  McConnell  v.  Hughes,  supra.    So 

•  McBride  v.  Silverthorne,  11  Up.  in  Shaw  v.  Smith,  45  Kan.  334, 25  Pac. 

Can.  Q.  B,  545  (citing  Ross  on  Vendors,  R  886, 11  L.  R  A.  681,  Mechem's  Cas. 

61);  McConnell  V.Hughes,  29  Wi&  537;  on  Damages,  260,  the  price  of  flax- 

Cunningham  v.  Brown,  44  Wi&  72.  seed  was  to  be  "  thirty-five  cents  less 

The  price  may  be  made  to  oorre-  than  St  Louis  market  price  on  day 

spond  with  the  fluctuations  in  the  of  delivery." 
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cient.^  So  a  contract  for  the  sale  of  goods  at  the  price  for  which 
the  manufacturers  should  sell  similar  articles  at  a  given  time 
in  the  following  year,  affords  a  specific  means  by  which  the 
price  may  be  ascertained.*  And  so  of  a  contract  to  sell  at  the 
same  rate  which  the  seller  gives  to  the  buyer's  neighbors.* 

§  211. Dependent  on  subsequent  acts  or  events. — The 

amount  may  also  be  made  to  depend  upon  subsequent  events 
or  conditions,  being  fixed  at  one  price  if  a  certain  event  hap- 
pens, and  at  a  different  price  if  that  event  does  not  happen.^ 
But  an  executory  contract  to  sell  ore  at  a  price  to  be  deter- 
mined by  that  which  the  vendee  might  subsequently  receive 
upon  a  resale  of  it  has  been  held  insufficient  to  pass  the  title.^ 
So  an  agreement  to  pay  "  as  much  as  any  one  else  would  pay  '* 
has  been  held  too  uncertain  to  sustain  an  action  for  specific 
performance.'  And  an  agreement  for  the  sale  of  ice  at  a  price 
which  would  yield  the  seller  a  net  profit  not  to  exceed  one 
dollar  per  ton  has  been  held  void  for  uncertainty.' 

iMcBride  v.  Silverthorne,  supra;  liveries  on  this  contract,  tfie  price 

Phifer  V.  Erwln,  100  N.  C.  50, 6  S.  E.  B.  should  be  below  the   price  herein 

672.    To  same  effect:  Daniel  v.  Han-  named,  we  agree  to  rebate  such  dif- 

nah  (1896X  106  Ga.  01,  81  a  £.  R  734.  ference  on  deliveries  so  affected,"  the 

A  contract  to  pay  the  seller  of  logs  words  "  the  price  "  mean  the  market 

'*the  most  that  he  could  get  offered  price.     Wing  v.  Wadhams  Oil  Ca 

in  money  for  them  delivered  at  Jack-  (1808),  00  Wi&  248,  74  N.  W.  R.  810. 

son,  when  measured,"  is  sufficient  <^  Foster   v.  Lumbermen's  Mining 

Hagins  v.  Combs  (1807),  102  Ky.  165,  Ca,  68  Mich.  18a 

43  a  W.  R  222.    And  so  is  a  contract  «  Gelston  v.  Sigmund,  27  Md.  834 

to  sell  at  the  *'  lowest  jobbing  prices."  But  see  Hagins  v.  Combs,  supra, 

Beardsley  v.  Smith,  61  111.  App.  840.  ?  Buckmaster   v.   Consumers*   Ice 

2  Lund  V.  McCutchen,  83  Iowa,  755,  Ca  (1874),  5  Daly  (N.  Y.),  8ia 

40  N.  W.  R  OOa  In  Daniel  v.  Hannah  (1808),  106  Ga. 

^Ashcroftv.Butterworth,  136  Mass.  01,  81  S.  £.  R  734^  a  sale  of  cotton 

611.  was  made,  stipulating  that  the  price 

*  As  in  Newell  v.  Smith,  53  Conn,  should  be  "  the  highest  market  price 
72,  where  the  price  of  a  cow  was  in  Thomaston  for  the  cotton  on  No- 
fixed  at  $100  if  she  proved  then  to  be  vember  10,  1806.''  Held,  that  **the 
with  calf,  but  only  $40  otherwise,  fact  that  the  price  of  the  cotton  wbs 
See  also  Brogden  v.  Marriott,  2  Bing.  to  be  ascertained  subsequently  by 
N.  C  473,  20  Eng.  Com.  307.  the  condition  of  the  market  at  a  par- 

A  provision  in  a  contract  for  the  ticular  place  does  not  affect  the  va- 

sale  of  goods  to  be  delivered  at  dif-  lidity  or  completeness  of  the  sale." 

ferent  times,  that  "if,  during  the  de-  In  Deyo  v.  Hammond  (1804),  102 
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§  212,  Price  to  be  fixed  by  yaloers. —  It  is  also  compe- 
tent for  the  parties  to  provide  that  the  price  shall  be  such  as 
may  thereafter  be  fixed  by  valuers,^  and  in  case  it  is  so  fixed 
they  are  as  much  bound  by  it  as  if  they  had  fixed  it  themselves.* 
The  values  may  properly,  and  perhaps  under  the  statute  of 
frauds,  in  some  cases,  should,  be  named  in  the  agreement;  but  if 
the  valuers  are  appointed  and  act,  this  ordinarily  is  sufficient.* 

Mich.  122,  60  N.  W.  R  455.  plaintiff  price  so  fixed,  even  though  the  psCrty 

sold  a  mare  to  the  defendant  under  establishing  it  was  interested,  pro- 

an  agreement  that  if,  in  a  test  to  be*  Tided  the  interest  was  known,  and  no 

made  within  ninety  days,  the  mare  objection  was  made  by  the  parties, 

could  trot  as  fast  as  one  owned  by  the  and  no  fraud  or  bad  faith  is  shown, 

defendant,  an  additional  price  was  Brown  v.  Bellows,  4  Pick.  179,  189; 

to  be  paid.    The  test  was  not  made,  Palmer  v.  Clark,*  106  Mass.  878,  889; 

owing  to  the  sickness  of  one  mare  Haley  v.   Bellamy,  137    Mass.    857, 

and  the  lameness  of  the  other,  both  359;  Fox  v.  Hazelton,  10  Pick.  275; 

having  been  in  the  defendant's  pos-  Strong  v.  Strong,  9  Cush.  560,  569; 

session  during  the  ninety  days.  Held,  Benjamin  on  Sales,  §  88,  note  3." 
that  the  defendant  was  nevertheless       *  Wilcox  v.  Young,  66  Mich.  687. 
liable  to  pay  the  extra  price,  it  being       *  In    Brown   v.  Bellows,  4   Pick, 

shown  from  other  sources  that  plaint-  (Mass.)  179,  it  is  said:  "The  first  ob- 

iff's  mare  was  several  seconds  faster  jection  is  that  the  writing  declared 

than  defendant's  mara  upon  is  void  by  the  statute  of  f  rauds» 

In  Lilienthal  v.  Sufifolk  Brewing  Ca  inasmuch  as  it  purports  to  be  a  con- 

(1891),  154  Mass.  185,28  N.  E.  R.  151,  a  tract  concerning  the  sale  of  real  es- 

sale  of  hops  was  made  for  a  certain  tate,  and  is  to  be  partly  made  out  by 

price,  with  the  condition  that  if  the  parol  evidence,  for  that  the  referees 

purchaser  subsequently  found  it  was  are  not  named  in  the  instrument, 

not  the  market  price  the  sale  should  but  it  depends  wholly  upon  parol  evi- 

be  void.  Held,  that  there  was  a  pres-  dence  to  prove  who  were  chosen  to 

ent  sale  upon  condition  subsequent  be  the  referees.    What  weight  might 

^  That  such  an  appraisement  is  not  originally  have  attached  to  tihis  sug- 
an  arbitration,  and  that  the  parties  gestion  it  is  not  necessary  to  decide, 
are  not  entitled  to  notice  of  hearing,  because  the  contract  has  been  per- 
and  that  the  appraisal,  unless  fraudu-  formed  in  this  resi)ect.  The  parties 
lent^isconclusive,  see  Norton  V.  Gale,  were  satisfied  with  the  appraisers, 
95  IlL  588, 85  Am.  R.  178,  citing  many  and  attended  upon  them  during  their 
cases.  See  also  Stose  v.  Heissler,  120  appraisal  It  is  too  late  for  either  now 
IlL  433,  11  N.  E.  R  161,  60  Am.  R.  to  object  that  it  cannot  be  legally 
568.  In  New  England  Trust  Co.  v.  known  who  were  chosen  for  that  pur- 
Abbott,  162  Mas&  148, 88  N.  E  R  488,  pose.  The  parties  could  not  have  con- 
the  court  say:  "It  is  settled  that  one  ducted  themselves  as  they  did,  in  this 
may  agree  to  sell  his  property  at  a  respect,  unless  on  account  of  the 
price  to  be  determined  by  another,  agreement,  and  so  far  in  perform* 
and  that  he  will  be  bound  by  the  ance  of  the  sama" 
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I  213.  .  Bat  in  order  that  the  contract  shall  take  effect 

it  is  essential  that  the  price  shall  be  fixed  as  provided  in  the 
agreement;  for  if  the  parties  fail  to  appoint  valuers,  or  the 
latter  fail  or  refuse  to  act,  the  contract,  if  executory,  must  fail, 
and  unless  the  contrary  intention  appears  the  title  will  not 
pass,'  even  though  the  failure  in  the  valuation  should  be  caused 
by  one  of  the  parties.'  Where,  however,  the  goods  have  been 
delivered,  and  the  vendee  has  prevented  the  valuation  by  con- 
suming or  disposing  of  the  goods  before  the  valuation  has  taken 
place,  he  will  be  liable  for  their  reasonable  worth.' 

§  214.  Payment  of  the  price. — The  question  of  the  payment 
of  the  price;  when  it  is  due;  where,  how  and  to  whom  it  is  to 
be  paid;  in  what  medium,  and  the  like;  and  the  question  of 
payment  in  specific  articles,  are  matters  reserved  for  treatment 
in  a  later  chapter  upon  the  general  subject  of  ^'  Payment."  * 

1  In  Fuller  v.  Bean,  30  N.  H.  290.  the  noluerit  vd  non  potuerit  pretium 
question  was  whether  certain  goods  definire  tunc  pro  nihiio  esse  venditio- 
had  been  sold,  so  that  the  title  passed,  nem,  Inst  8,  23;  PotH.  de.  Vente, 
in  an  interview  between  Fuller  and  pt  1,  art  2,  sec.  2.  That  appraisal  re- 
one  Felton  at  Concord.  When  the  mained  to  be  mada  It  was  an  act 
parties  separated  at  Concord  the  price  to  be  done  before  the  property  could 
had  not  been  fixed,  but  they  agreed  pass  to  Fuller,  unless  it  could  be 
that  it  should  be  fixed  by  one  Neal,  fairly  inferred  from  the  evidence 
who  did  fix  it  the  next  day.  Said  relative  to  the  agreement  that  it  was 
the  court:  ^'The  bargain  was  that  the  understanding  of  the  parties  that 
Neal  should  appraise  the  goods,  and  the  property  should  nevertheless  pass 
that  Fuller  should  pay  for  them  at  at  once.^ 

the  rate  of  seventy-five  percent  of  ^Thumellv.  Balbirnie,2Mees.&  W. 
the  appraisal,  one  half  by  his  own  786;  Vickers  v.  Vickers,  L.  R  4  £q. 
note  and  the  other  half  by  J.  G.  Ful-  529;  Milnes  v.  Gery,  14  Ves.  400. 
ler's  note  and  cash.  Now  a  price  is  '  Clarke  v.  Westrope,  18  Com.  R 
essential  to  a  contract  of  sala  Nulla  765,  86  Eng.  Cono.  L.  764;  Humaston 
emptio  sine  pretio  esse  potest;  though  v.  Telegraph  Ca,  20  Wall.  (U.  S.)  20 
if  the  price  can  be  made  certain  it  is  [citing  Inchbald  v.  Western  Planta- 
sufiicient  Just  Inst  3,  23:  4  Kent's  tion  Ca»  17  Com.  R  (N.  &)  733;  Hall 
Com-  468,  477;  Poth.  de  Vente,  p.  1,  v.  Conder,  2  id.  53:  United  States  w 
sec.  1,  p.  3.  When  the  parties  then  Wilkins,  6  Wheat  (U.  &)  135;  Ken- 
separated  and  Fulton  returned  to  niston  v.  Ham,  9  Fost  (N.  H)  506; 
Boston  the  sale  was  incomplete.  It  HoUiday  v.  Marshall,  7  Johna  (N.  Y.) 
was  at  that  time  contingent  whether  211 ;  Cowper  v.  Andrews,  Hobart  40, 
Neal  would  make  an  appraisal,  with-  43];  Albemarle  Lumber  Ca  v.  Wil- 
out  which  there  would  be  no  sala  cox,  105  N.  C.  34 
Bin  autem  iUe  gui  nominatus  est  vel  ^  See  post,  §  1404  et  seq, 
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OF  THE  CONTRACT  OF  SALE— IN  GENERAL, 


§  215.  Porpoeeof  this  chapter. 
216L  Of  the  oontraot  in  general 

I  Of  Mutual  Assent. 

217.  Necessity  of  mutual  assent 

218.  Assent  need  not  be  expresa 
219L  Assent  must  be  mutual,  un- 
conditional and  co-existentk 

220-22a  Mere  negotiations  not 
amounting  to  proposition 
and  aoceptanca 

224,225.  Mere  announcements  or 
price  lists  not  offers. 

22Gi  Offer  must  be  accepted. 

227, 22&  Offer  must  be  accepted  as 
made. 

229.  Counter-proposition  operates 
as  a  rejection. 

230,281. -"    What     constitutes 

such  counter-proposition. 

232, If  counter-proposition  ac- 
cepted, contract  results. 

288.  Original  proposition  not 

open  to  acceptance  after  re- 
jection by  counter-proposi- 
tion. 

284  Terms  of  sale  must  be  fully 
agreed  upon. 

285-287.  Negotiations  in  contem- 
plation of  more  formal  con- 
tract. 

238.  Acceptance  must  be  oonmiu- 
nicated. 

282.  Manner  of  accepting. 

240.  What  constitutes. 

241-248. Acceptance  by  con- 
duct. 

24^245.  Tmie  of  acceptanoa 


§  246^  Question  of  acceptance*  how 
determined. ' 

247.  Communication  by  mail,  tele- 
graph, eta 

248-260.  Method  of  acceptance 

in  these  casea 

25L Time  of  acceptance  in 

these  cases. 

252.  Right  to  withdraw  offer. 

258. Voluntary  offer  may  be 

withdrawn,    though    time 
given  for  its  acceptance. 

254 Voluntary  offer  may  be 

revoked,   though   declared 

•*  irrevocable." 

— Unaccepted  offer  not  such 

a  contract  as  excludes  parol 

evidence. 

—  Agreement  for  consider^ 
ation  not  to  withdraw  offer. 

—  How  offer  revoked. 

—  Mailing  letter,  eta,  not 
enough. 

—  Offer  under  seaL 

—  Lapse  of  offer  —  Notice. 

—  Waiver  of  revocation. 
262.  Withdrawal  of  acceptance. 

IL  Unilateral  Contracts. 

268,264  Unilateral  contracts. 

IIL  Op  the  Effect  of  Mistake  m 
Making  the  Contract. 

265.  Mistakes  of  parties  in  making 

the  contract 

266.  Mistake  as  to  nature  of  trans- 

action. 
267-260.  Mistake  as  to  identity  of 
party. 


255. 


256. 

257. 
25a 

250. 
26a 
261. 
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§  270.  Mistake  regarding  the  thing 
sold. 

271. Existence  of  thing  sold. 

27a  Identity  of  thing  sold. 

273. Unknown  articles  con- 
tained or  concealed  in  thing 
sold. 

274 Mistake  as  to  quantity. 


§  275, 27G.  Mistake  as  to  kind, 

. .  quality  or  character. 
277. Mistake  as  to  location. 

278.  Mistake  as  to  terms  of  con- 

tract—Price. 

279.  Mistake  as  to  possibility  of 

performance. 


§  215.  Purpose  of  this  chapter. —  Sale  being  a  transfer  of 
the  title  to  goods  in  pursuance  of  a  valid  agreement  to  that 
effect,  it  is  obvious  that  a  question  which  demands  early  atten- 
tion is,  What  bargainings  between  parties  will  suffice  to  indi- 
cate their  assent  to  a  transfer  of  the  title  ? 

Ordinarily  this  must  be  a  question  depending  upon  the  gen- 
eral principles  of  contract,  and  it  might  be  safe  and  proper, 
perhaps,  to  leave  the  consideration  of  this  aspect  of  contracts 
to  the  writers  upon  that  general  subject.  A  review,  however, 
of  the  leading  principles  applicable  to  this  particular  phase  of 
that  greater  subject  may  not  be  thought  to  be  inappropriate, 
and  will  be  attempted  here. 

So  much  of  the  subject  as  is  unaffected  by  the  statute  of 
frauds  will  be  dealt  with  in  this  chapter,  and  the  application  of 
that  statute  will  be  the  subject-matter  of  the  following  chapter. 

§  216.  Of  the  contract  in  general. —  Except  as  it  is  affected 
by  the  statute  of  frauds,  there  is  nothing  in  the  rules  governing 
the  formation  of  the  contract  of  sale  which  requires  that  that 
contract  shall  be  made  in  any  particular  manner  or  in  any 
particular  form.  Competent  parties  are  required  — and  the  ques- 
tion of  their  competency  has  already  been  considered ;  and  there 
is  required  the  assent  of  the  parties  that  the  title  to  a  specific 
chattel  shall  pass  from  one  party  and  vest  in  the  other.  This 
matter  of  assent  or  agreement,  therefore,  seems  tt)  be  the  one 
which  logically  falls  next  in  order  for  consideration ;  and  the 
formal  rule  may  be  stated,  as  an  introduction  to  the  general 

subject,  thus— 
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Of  Mutual  Assent. 

§  317.  The  necessity  of  mutual  assent. —  To  the  making  of 
the  perfect  contract  of  sale,  as  to  the  making  of  every  other 
contract,  it  is  indispensable  that  there  should  be  the  mutual 
assent  of  the  parties  to  the  subject-matter  of  the  contract.  And 
in  this,  as  in  other  cases,  it  is  essential  that  the  minds  of  the 
parties  shall  meet, —  that  they  shall  both  assent  to  the  same 
thing  and  in  the  same  sense. 

Hence  until  there  is  a  clearly-defined  offer  on  the  one  side  to 
sell,  and  a  definite  acceptance  of  that  offer  on  the  other,  there 
can  be  no  sale,  and  the  title  will  not  pass  even  though  the 
property  be  delivered.* 

But,  to  quote  the  language  of  Mr.  Benjamin:  ^ — 

§218.  The  assent  need  not  be  express.— ^^ The  assent  oF 
the  parties  to  a  sale  need  not  be  express.  It  may  be  implied 
from  their  language*  or  from  their  conduct;*  may  be  signified 
by  a  nod  or  a  gesture,*  or  may  be  inferred  from  silence  in  cer- 
tain cases ;  as  if  a  customer  takes  up  wares  off  a  tradesman's 
counter  and  carries  them  away,  and  nothing  is  said  on  either 
side,  the  law  presumes  an  agreement  of  sale  for  the  reasonable 
worth  of  the  goods."  • 

§  219.  Assent  must  be  mutual^  unconditional  and  co-exist- 
ent.— "  But,"  continues  Mr.  Benjamin,  "  the  assent  must,  in 
order  to  constitute  a  valid  contract,  be  mutual  and  intended  to 

lUtlejv. Donaldson, 94 U.S. 29, 47;  a  draft   of  a  proposed  agi*eement, 

Grardner  V.Lane,  12  Allen  (Mas&), 89;  which  was  intended  to   form   the 

Summers*  V.  Mills,  21  Tex.  77.  basin  of  a  formal  contract,  to  be  after- 

2  Benjamin  on  Sale,  ^  88L  wards  executed  by  them  both." 

'Citing  Joyce.  V.  Swann,  17  C.  R  *  The  fall  of  the  hammer  at  an  auo- 

(N.  S.)  84^  "a  curious  case  of  what  tion  sale,  the  nod  of  the  bidder,  and 

one  of  the  judges  termed  a  *  g^m-  the  like,  are  familiar  instances  of 

bling '  assent"  this. 

4  Citing  Brogden  y.  Metropolitan  ^  Citing  Black.  Com.,  Bk.  II,  ch.  80, 

Rj.  Ca,  2  App.  Cas.  666,  *'  where  the  p.  443;  Hoadley  v.  McLaine,  10  Bing. 

parties  had  acted  upon  the  terms  of  482,  per  Tindal,  C  J. 
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hind  hoth  sides.  It  must  also  co-exist  at  the  same  moment  of 
time.  A  mere  proposal  by  one  man  obviously  constitutes  no 
bargain  of  itself.  It  must  be  accepted  by  another,  and  this 
acceptance  must  be  unconditional.  If  a  condition  be  affixed 
by  the  party  to  whom  the  offer  is  made,  or  any  modification 
or  change  in  the  offer  be  requested,  this  constitutes  in  law  a  re- 
jection of  the  offer,  and  a  new  proposal,  equally  ineffectual  to 
complete  the  contract  until  assented  to  by  the  first  proposer. 
Thus,  if  the  offer  by  the  intended  vendor  be  answered  by  a 
proposal  to  give  a  less  sum,  this  amounts  to  a  rejection  of  the 
offer,  which  is  at  an  end,  and  the  party  to  whom  it  was  made 
cannot  afterwards  bind  the  intended  vendor  by  a  simple  ac- 
ceptance  of  the  first  offer." 

§  220.  Mere  negotiations  not  amoanting  to  proposition 
and  acceptance. — Mere  negotiations  which  do  not  ripen  into 
an  offer,  on  one  side,  and  an  acceptance  of  that  offer  as  made, 
on  the  other  side,  do  not  amount  to  a  contract  of  sale.  This 
is  very  clearly  put,  in  a  leading  case,^  by  Sergeant,  J.,  as  fol- 
lows: "It  is  incumbent  on  a  party  suing  to  recover  damages 
for  breach  of  contract  to  make  out  a  clear  case  of  some  mat- 
ter or  thing  mutually  assented  to  and  agreed  upon  by  the  par- 
ties to  the  alleged  contract.  When  the  agreement  is  in  writ- 
ing, signed  and  executed  by  the  parties,  their  assent  to  all  that 
is  contained  in  it  is  no  longer  a  matter  of  dispute;  the  ques- 
tions which  arise  in  such  a  case  are  of  a  different  character. 
But  when  it  is  epistolary,  consisting  of  a  series  of  letters  con- 
taining inquiries,  propositions  and  answers,  it  is  necessary  that 
some  point  should  be  attained  at  which  the  distinct  proposi- 
tion of  the  one  party  is  unqualifiedly  acceded  to  by  the  other, 
so  that  nothing  further  is  wanting  on  either  side  to  manifest 
that  aggregatio  mentium,  which  constitutes  an  agreement,  and 
that  junction  of  wills  in  the  same  identical  matter,  offered  on 
one  side  and  concurred  in  by  the  other,  bringing  everything  to 
a  conclusion,  which  in  contemplation  of  law  amounts  to  a  con- 
tract.   If  a  proposition  be  made  by  one  man  to  another  to 

1  Slaymaker  v.  Irwin,  4  Whart  (Pa.)  869. 
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purchase  an  article  from  him  at  a  certain  price  and  on  certain 
terms,  which  is  accepted  as  offered,  there  is  then  an  agreement 
or  contract.  But  if,  instead  of  accepting  it,  the  party  declines 
so  doing,  and  then  new  terms  of  purchase  are  offered,  the  as- 
sent is  yet  to  be  given  by  the  other  to  the  terms  thus  varied. 
It  is  not  a  contract  —  it  is  the  suggestion  or  proposal  of  a  new 
subject  of  contract,  on  which  the  first  party  has  again  a  right 
to  pause,  to  consider,  to  accept,  to  reject,  to  suggest  new  terms; 
and  all  is  in  the  meantime  merely  negotiation." 

§  221,  .  In  a  case  *  often  cited  it  appeared  that  A  wrote 

to  B  as  follows:  "Say  how  many  white,  colored  and  woolen 
rags  you  have  on  hand,  and  your  prices  for  them."  B  replied : 
"  I  have  about  a  ton  each,  white  and  colored  rags,  and  my 
prices  are  three  and  one-half  cents  for  colored  and  seven  cents 
for  white."  A  replied :  "  I  will  take  the  rags  at  the  price  you 
name."  B  made  no  written  reply,  but  there  was  evidence 
tending  to  show  a  subsequent  oral  agreement  by  him  to  de- 
liver the  rags,  which  he  afterwards  refused  to  do.  Said  Met- 
calf,  J. :  "  The  evidence  introduced  by  the  plaintiffs  at  the  trial 
failed  to  prove  that  the  defendants  made  the  contract  with 
them  for  the  breach  of  which  their  action  was  b^rought.  That 
evidence  consisted  of  three  letters.  The  first  was  from  the 
plaintiffs  to  the  defendants,  merely  inquiring  what  were  the 
quantity  and  price  of  rags  which  they  had  oh  hand.  The  sec- 
ond was  the  defendants'  reply  to  the  first,  merely  stating  the 
quantity  of  rags  which  they  had,  and  the  price  thereof.  Thus 
far  there  was  no  offer  of  one  party  to  buy,  nor  of  the  other 
party  to  sell.  The  third  letter  was  from  the  plaintiffs,  saying 
to  the  defendants  that  they  would  take  the  rags  at  the  price 
which  the  defendants  had  named.  This  was  the  first  offer  in 
the  case,  and  this  offer  the  defendants  never  accepted  in  writ- 
ing. And  an  oral  acceptance,  if  they  had  made  it,  would  not 
have  bound  them;  the  case  being  within  the  statute  of  frauds, 
no  part  of  the  rags  having  been  accepted  and  received  by  the 
plaintiffs,  and  nothing  having  been  given  by  them  in  earnest 

I  Smith  V.  Gowdy,  8  AUen  (Mas&),  560. 
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to  bind  the  bargain,  or  in  part  payment.  It  is  clear,  therefore, 
that  no  contract  was  completed,  there  having  been  no  assent 
to  a  sale  by  the  union  of  both  parties'  minds." 

§  222.  .  So,  in  a  recent  case,^  it  appeared  that  the  plaint- 
iff, Ahearn,  asked  one  member  of  defendants'  firm  how  much 
they  were  paying  for  stave-bolts,  and  was  told  that  defendants 
would  take  all  he  could  make  and  deliver  at  $2  per  cord. 
Plaintiff  made  a  lot  of  bolts,  which  he  proposed  to  furnish  to 
defendants,  but  they  denied  any  bargain.  Ahearn  sued  them 
for  not  accepting  the  bolts.  Said  the  court:  "There  was  no 
contract  made  out  Ahearn  did  not  inform  defendants  that  he 
would  accept  or  act  on  their  order,  or  deliver  any  bolts,  or,  if 
any,  how  many.  The  transaction  went  no  further  than  what 
occurs  when  any  one  asks  another  what  he  will  either  give  or 
take  for  commodities.  Such  inquiries  may  lead  to  bargains, 
but  do  not  make  them." 

§  223. .  So,  again,'  plaintiff  inquired  of  defendant  the 

price  of  certain  steers  belonging  to  the  latter.  Defendant 
wrote  in  reply :  "  I  could  not  give  you  a  close  price  on  the 
steers,  on  account  of  not  seeing  them  for  a  while,  but  they 
ought  to  be  worth  $4.25.  ...  Go  see  them."  Plaintiff 
went  to  see  them,  and  wrote  that  he  would  take  them  at  the 
price  named,  but  defendant  sold  them  elsewhere.  In  an  action 
by  plaintiff  for  breach  of  an  alleged  contract  of  sale,  it  was 
held  that  defendant's  letter  did  not  constitute  an  offer,  and 
that  there  was  therefore  no  contract  between  the  parties. 

§^224.  Mere  annoancemeiit  to  traders  or  price-list  is  not 
an  offer  to  sell  such  goods  as  may  be  ordered. —  So  a  mere 
advertisement  or  announcement  of  goods  for  sale,  or  a  price- 
list  or  circular  calling  the  attention  of  prospective  purchasers 
to  goods  or  prices,  or  a  mere  offer  to  sell  goods  generally,  does 
not  constitute  an  offer  to  sell  such  goods  as  may  be  ordered  at 

1  Ahearn  v.  Ayres,  88  Mich.  6921  sPatton  y.  Arney  (1895),  95  Iowa» 

664,  64  N.  W.  B.  635. 
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i     1 

the  prices  named.^  Thus,  in  a  leading  case,*  it  appeared  that 
the  defendants  wrote  to  the  plaintiff  saying :  "  We  are  author- 
ized to  offer  Michigan  fine  salt  in  full  car-load  lots  of  eighty 
to  ninety-five  bbls.,  delivered  in  your  city  at  eighty-five  cents 

1  Moulton  V.  Kershaw,  59  Wi&  816,  message,  if  seasonably  delivered, 
18  N.  W.  R.  17%  48  Am.  R  516;  would  have  effected  a  valid  execu- 
Beaupre  v.  Telegraph  Ca,  21  Muin.  tory  contract  of  sale,  by  whioh  Ryan 
155;  Kinghome  v.  Telegraph  Ckx,  18  would  be  bound  to  furnish  the  pork 
XJ.  C.  Q.  B.  60;  Schenect<ady  Stove  contracted  for,  at  the  contract  prica 
Ca  V.  Holbrook,  101  N.  Y.  45,  4  N.  £>  •  •  .  But  neither  Ryan's  dispatch 
R  4  nor  the  plaintiffs'  message  wiU  bear 

2  Moulton  V.  Kershaw,  supra,  dis-  the  construction  put  upon  it  in  the 
tinguishing  Keller  v.  Ybarru«  3  CaL  complaint  The  plaintiffs  had  writ- 
147.  ten  to  Ryan,  inquiring  if  he  had  any 

In  Beaupr6  v.  Telegraph  Co.,  21  more  pork  of  certain  kinds,  and  re- 
Minn.  155,  supra,  it  appeared  that  questing  him  to  "telegraph  price  on 
the  plaintiffs,  merchants  in  St  Paul,  receipt  of  this."  Ryan  accordingly 
wrote  to  R,  a  wholesale  dealer  in  telegraphed  as  follows:  '^  Letter  re- 
pork  at  Dubuque,  "  Have  you  any  ceived.  No  light  mess  here.  Extra 
more  Northwestern  mess  pork,  or  mess  twenty-eight  seventy-five 
prime  mess?  Also  extra  mess;  tele-  ($28.75>"  Upon  receipt  of  this  dis- 
graph  price  on  receipt  of  this."  R  patch,  the  plaintiffs  sent  this  mes- 
telegraphed  in  reply:  "  Letter  re-  sage,  whioh  the  defendant  neglected 
ceived.  No  light  mess  hera  Extra  to  deliver  in  due  season:  "Dispatch 
mess  twenty-eight  seventy-five  received.  Will  take  two  hundred 
(128.75)."  On  July  15,  the  plaintiffs,  extra  mess,  price  named."  Ryan's 
having  received  R's  dispatch,  deli  v.  dispatch  did  not  purport  to  be  an 
ered  to  the  defendant  at  St  Paul,  at  offer  to  sell  any  quantity  of  pork 
about  6  o'clock  P.  M.,  the  following  whatever,  nor  was  the  plaintiffs'  mes- 
message  addressed  to  R,  with  a  re-  sage  an  acceptance  of  any  offer.  The 
quest  to  forward  it  without  delay:  seasonable  delivery  of  plaintiffs' mes- 
**  Dispatch  received.  Will  take  two  sage  to  jlyan  would  not  have  ef- 
hundred  extra  mess,  price  named."  footed  any  contract  binding  him  to 
Held,  that  the  letter  and  telegrams  deliver  to  the  plaintiffs  two  hundred 
did  not  constitute  a  contract  The  barrels,  at  the  price  namedl  Ryan's 
court  said:  "The  plaintiffs,  in  their  dispatch  was  rather  (as  seems  to  be 
complaint,  treat  Ryan's  dispatch  as  admitted  by  the  plaintiffs  in  their 
an  offer  to  sell  such  quantity  of  pork  printed  argument)  a  quotation  of 
as  they  might  order,  at  the  price  the  market  price  of  pork,  or  perhaps 
therein  named,  and  their  own  mes-  a  statement  of  the  price  at  which  he 
sage  as  an  acceptance  of  such  offer,  held  his  own  pork;  and  the  plaint- 
and  an  agreement  on  their  part  to  iffs'  message  was  an  offer  to  take  two 
take  two  hundred  barrels  at  that  hundred  barrels  at  the  price  named — 
price.  If  such  were  the  character  of  a  mere  order  for  goods,  which  Ryan 
these  dispatches^  then  the  plaintiffs'  might  accept  or  reject  at  his  pleas- 
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per  bbl."  The  plamtiflP  telegraphed:  "Tour  letter  of  yester- 
day received  and  noted.  You  may  ship  me  2,000  bbls.  of 
Michigan  fine  salt  as  offered  in  your  letter."  The  court  held 
that  the  letter  did  not  constitute  an  offer  of  sale.  Said  the 
court:  "We  place  our  opinion  upon  the  language  of  the  letter 
of  the  appellants,  and  hold  that  it  cannot  be  fairly  construed 
into  an  offer  to  sell  to  the  respondent  any  quantity  of  salt  he 
might  order,  nor  any  reasonable  amount  he  might  see  fit  to 
order.  The  language  is  not  such  as  a  business  man  would  use 
in  making  an  offer  to  sell  to  an  individual  a  definite  amount 
of  property.  The  word  '  sell '  is  not  used.  They  say, '  We  arc 
authorized  to  offer  Michigan  fine  salt,'  etc.,  and  volunteer  an 
opinion  that  at  the  terms  stated  it  is  a  bargain.  They  do  not 
say  we  offer  to  sell  to  you.  They  use  the  general  language 
proper  to  be  addressed  generally  to  those  who  were  interested 
in  the  salt  trade.  It  is  clearly  in  the  nature  of  an  advertise- 
ment or  business  circular  to  attract  the  attention  of  those  in« 
terested  in  that  business  to  the  fact  that  good  .bargains  in  salt 
could  be  had  by  applying  to  them,  and  not  as  an  offer  by  which 
they  were  to  be  bound,  if  accepted,  for  any  amount  the  per- 
sons to  whom  it  was  addressed  might  see  fit  to  order.  We 
think  the  complaint  fails  to  show  any  contract  between  the 
parties.'' 

§  225, .  So  in  a  recent  case  in  Massachusetts*  it  is  said: 

^^  A  contract  is  an  agreement  which  creates  an  obligation.  If 
a  person  writes  to  a  merchant,  *  At  what  price  will  you  fill  niy 

ure,  and  untU  his  acceptance  no  con-  ten  car-loads  as  per  your  quotation." 
tract  would  exist  between  the  par-  This  was  held  to  constitute  a  corn- 
ties."  plete  contract  from  which  the  seller 
But  this  rule  as  to  quotations  was  could  not  withdraw  by  telegraphing, 
held  not  to  apply  where  one  party  **  Impossible  to  book  your  order. , 
wrote  to  the  other,  "  Please  advise  Output  all  sold."  Fairmount  Glass 
us  the  lowest  price  you  can  make  us  Works  v.  Grunden-Martin  Wooden.- 
on  our  order  for  ten  car-loads  of  ware  Ca  (1899),  —  Ky,  — ,  61  8.  W. 
Manon  green  jars,"  and  the  other  re-  R  198. 

plied,  *'We  quote  you  Mason  fruit        lAshcroft    t.    Butter  worth,    186 

jars"  at  certain  prices  *'for  immedi-  Mass.  511.    See  also  Lincoln  v.  Erie 

ate  acceptance;"  to  which  the  first  Preserving  Ca,  182  Mass*  129. 
replied  by  telegraph,  "Enter  order 
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Orders  for  goods?'  and  receives  in  writing  the  answer,  *I  will 
sell  you  at  the  same  rate  I  sell  your  neighbors,'  is  the  merchant 
bound  to  fill  any  order  or  any  reasona^e  order  he  may  receive 
before  the  oflFer  is  revoked?  The  oflfer  is  not  certain,  or  capable 
of  being  made  certain,  in  regard  to  the  quantity  or  particular 
quality,  size  and  kind  of  goods  which  the  merchant  agrees  to 
sell.  It  is  not  intended  to  bind  him  absolutely  to  sell  his  whole 
stock  or  any  specific  part  of  it  which  the  customer  may  order. 
It  does  not  contain  the  means  of  identifying  the  property  he 
offers  to  sell.  It  expresses  a  general  willingness  to  sell  this 
customer,  out  of  his  stock,  at  the  same  price  at  which  he  sells 
another,  and  leaves  the  merchant  the  right  to  accept  or  reject 
any  particular  order." 

§  226.  Offer  must  be  accepted  —  Mere  unaccepted  offer  not 
enough. —  So  clearly  a  mere  offer  on  the  one  side,  not  accepted 
on  the  other,  is  not  sufficient.  Thus,  B.,  C.  &  Co.,  the  defend- 
ants in  an  action,^  wrote:  "We  agree  to  sell  M.  one  million 
feet  of  Norway  (pine);  .  .  .  said  Norway  to  be  suitable 
for  making  square  timber,  and  will  make  a  contract  with  him 
giving  him  the  right  to  go  on  said  lands  and  cut  and  remove 
said  timber  on  payment  for  the  same.  The  price  of  said  Nor- 
way to  be,"  etc.  Said  the  court:  "This  instrument  was  not  a 
contract.  It  was  simply  an  offer  to  make  one,  with  a  state- 
ment of  the  terms.  There  was  no  mutuality  It  was  the  act 
alone  of  the  defendants,  and  it  was  not  supported  by  any  duty 
or  obligation  of  the  plaintiff,  or  of  any  other  person,  or  by  any 
form  of  consideration  whatever,  and  there  was  no  averment  of 
acceptance  by  the  plaintiff.  There  is  no  appearance  of  a  cause 
of  action."  * 

§227.  Offer  mnst  be  accepted  as  made. —  And  not  only 
must  the  offer  be  accepted,  but  it  must  be  accepted  as  made. 
Thus,  in  a  case  frequently  cited,'  it  appeared  that  the  defendant 

1  McDonald  v.  Bewick,  51  Mich.  70,  EL  603;  James  v.  Williamfl,  5  B.  <fe 
16  N.  W.  R.  240.  Ad.  1100;  Tucker  v.  Woods,  12  John& 

2  Citing  Governor,  etc.  v.  Fetch,  28  (N.  Y.)  100,  7  Am.  Dec.  805;  Quick  v. 
Eng.  L.  &  Eq.  470;  Lees  v.  Whitcomb.  Wheeler,  78  N.  Y.  300. 

5  Bing.  84;  Sykes  y.  Dixon,  0  Ad.  &       'Hutchison  y.  Bowker,  5  M.  &  W. 
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had  written  an  offer  to  soil  good  barloy.  The  plaintiff  replied, 
accepting  the  offer,  but  adding,  "expecting you  will  give  xkBJine 
hcurley  and  good  weight."  To  this  defendant  replied,  "  You  say 
you  expect  we  shall  give  you  ^  fine  barley.'  Upon  reference  to 
our  offer,  you  will  find  no  such  expression.  As  such,  we  must 
decline  shipping  the  same."  Good  barley  and  fine  barley  were 
shown  to  be  distinct  grades,  and  the  latter  was  the  heavier.  It 
was  therefore  held  that  there  had  been  no  acceptance  of  the 
offer  and  hence  no  contract. 

So  where  defendant  offered  to  buy  a  horse  if  warranted 
^^  sound  and  quiet  in  harness,"  and  the  plaintiff  sent  the  horse 
with  a  warranty  that  it  was  "  sound  and  quiet  in  double  har- 
ness," it  was  held  that  there  was  no  contract^  Many  other 
cases  will  be  found  in  the  notes. 

G85.    See  the  very  similar  case  of  land,  but  fixing  a  different  plaoe  for 

Myers  v.  Trescott,  50  Hun  (N.  T.),  the  delivery  of  the  deed  and  the  pay- 

395,  to  the  same  effect  ment  of  the  money  than  the  resi- 

^  Jordan  v»  Norton,  4  M.  &  W.  155.  dence  of  the  parties  or  the  place 

8.  wrote  to  J.  offering  to  sell  two  named  in  the  offer,  is  not  such  an  un* 

hundred  boxes  of  cheese,  at  a  given  conditional  acceptance  as  will  bind 

price,  and  to  deliver  them  at  a  place  the  seller.    Northwestern  Iron  Ca  v. 

designated,  <*ohe  hundred  now  and  Meade,  21  Wi&  480,  04  Am.  Dea  557; 

one  hundred  about  the  middle  of  Baker  v.  Holt,  50  Wia  100, 14  N.  W. 

October  next*'    J.  wrote,  accepting  R.  8.    In  the  latter  case,  A  in  Con- 

the  offer  as  to  amount,  price  and  necticut  wrot«  to  B  in   Wisconsin 

place,  of   delivery,    but  specifying  offering  to  sell  land  on  certain  t(»rms, 

other  times  of  delivery.    HM^  that  nothing  being  said  about,  plaoe  of 

the  two  letters  did  not  constitute  a  payment  or  delivery  of  deed.      B 

contract    Johnson  v.  Stephenson,  26  wrote  saying  that  he  would  take  the 

Mich.  63.  land  on  the  terms  stated,  the  deed 

A  offered  to  sell  to  B  two  thou-  to  be  forwarded  to  a  certain  other 
sand  to  five  thousand  tons  of  iron  place  in  Wisconsin  for  delivery  and 
i-ails  at  terms  specified.  B  wrote  payment  B  also  telegraphed  A 
back  directing  the  entry  of  an  order  that  he  had  written  that  he  would 
for  one  thousand  two  hundred  tons  take  the  land  at  A*s  figures.  Before 
*'  as  per  your  favor.*'  A  declined  to  either  the  letter  or  the  telegram 
fiU  this  order.  Heldy  that  B*s  order  reached  A,  but  after  they  6ad  both 
was  only  a  qualified  acceptance,  and  been  sent,  A  wrote  withdrawing  his 
hence  equivalent  to  a  rejection.  Min-  offer.  The  acceptance  by  the  tele- 
iieapolis,  etc.  Ry.  Ca  v.  Columbus  gram  was  held  to  be  limited  by  con- 
Rolling  Mills,  110  tJ.  S.  140.  ditions  fixed  in  the  letter  of  accept^ 

An  acceptance  of  an  offer  to  sell  ance,  and  as  the  letter  of  acceptance 
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§  228. .  The  rule  of  these  cases  was  well  illustrated  and 

stated  by  Graves,  J:,*  as  follows :  "  If  in  answer  to  a  proposal 
to  grant  Black  Acre,  a  person  replies  that  he  is  ready  to  close 
the  matter  and  will  take  White  Acre,  there  is  no  acceptance. 

was  not  an  luiconditional   accept-  delivery  when  picked."  Held,  no  con- 

ance  of  the  offer,  it  was  held  there  tract  Carter  v.  Bingham,  32  Up^  Can. 

was  no  sala  Q.  B.  615. 

The  same  rule  was  also  enforced  in       In  Griffin  v.  Gratwick  Lumber  Ca 

Weaver  v.  Burr,  81  W.  Va.  786,  8  L.  (1893),  97  Mich.  557,  56  N.  W.  R  1034, 

K.A.94^8S.E.a748.  it  appeared  that  the  plaintiff  offered 

A  wrote  B  asking,  :*  What  will  you  to  sell  to  the  defendant  a  quantity  of 

sell  me  450  kegs  of  nails  for,  deliv-  logs.    Defen^dant's  agent  promised  to 

•ered  at  Bangor,  in  the  course  of  a  go  the  next  day  and  examine  it,  but 

month,  cash  down  ?  '*  B  replied,  **  We  did  not  do  sa   Soon  after  part  of  the 

will  sell  450  casks  compion  assorted  logs  were  destroyed  by  fire.    Later* 

nailsy  delivered  on  the  dock  at  Ban-  another  agent  of  the  defendant  wrote 

^r,  at  $8.62  per  keg  of  100  lbs.  each,  to  plaintiff  saying  defendant  would 

cash."    A  replied,  "Nails   have  ad-  take  the  logs  at  the  price  named, and 

vanced  so  much  I  am  almost  afraid  would  send  a  man  to  scale  them,  but 

to  buy;  but  you  will  send  me  as  soon  calling  attention  to  the  fact  that 

-as  possible   803   kegs  (naming  the  fires  had  been  raging  in  the  vicinity 

kinds),  and  I  will  send  you  a  check  and  might  have  damaged  the  logs, 

•on  Exchange  Bank,  Boston."    Held,  In  an  action  for  the  price  of  the  logs 

no  contract    Jenness   v.  Iron   Co.  as  at  the  date  of  the  offer,  it  was  held 

(1864),  53  Ma  20.  that  there  was   no  contract    The 

A  offered  to  sell  goods  to  B  with  a  promise  to  go  and  examine  the  logs 
•credit  of  six  months  after  December  was  not  an  acceptance  of  the  offer  to 
15.  B  offered  to  pay  them  on  a  credit  sell,  and  tUe  later  letter  of  accept- 
of  six  months  after  December  81.  A  ance  was  clearly  qualified  by  the  con- 
said  he  could  not  do  that;  B  said  he  dition  that  if  the  logs  had  been  partly 
could  do  better.  Held,  no  sale,  though  destroyed  (which  was  the  fact)  the 
A  afterwards  sent  the  goods  which  defendant  did  not  accept  the  offer  as 
were  not  accepted.  Gowing  v.  to  them. 
Knowles,  118  Mas&  232.  Immaterial  Tar iatfon.— But  the 

A  ordered  article  x  sent  to  him  by  variation  which  shall  amount  to  a 

B,  saying  also,  "  if  you  please  send  rejection  must  be  really  a  variation, 

tne"  article  y  "at  the  same  tima"  Thus,  where  there  was  an  offer  for 

Held,  that  B  might  send  both  arti-  the  sale  of  a  large  quantity  of  lard  to 

cles  X  and  y  or  x  alone,  but  not  y  be   delivered  in   daily  instalments 

alona    Virtue  v.  Beacham,  17  N.  Y.  averaging  ten  thousand  pounds  each, 

'SuppL  450.  and  the  offer  declared  the  **  terms  of 

A  made  offer  for  "  15  to  20  bales  sale  cash,"  the  court,  though  not  de- 

good,  new  hops  at  20  cents,  cash."  ciding  the  point,  questioned  whether 

B  accepted  for  "  15  bales  new  hops,  for  an  acceptance  declaring,  *"  I  shall  pay 

lEggleston  v.  Wagner,  46  Mich.  610,  620, 10  N.  W.  R  37. 
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Neither  is  there  an  acceptance  where  executory  proceedings  on 
each  side  are  involved  in  the  proposal,  and  the  party  profess- 
ing to  accept  introduces  a  variance,  and  formulates  his  adoption 
of  the  offer  with  conditions  and  qualifications  which  essentially 
alter  some  of  the  constituents  or  materially  vary  the  effect.  In 
auch  cases  no  contract  is  brought  into  existence.^ 

bills  daily,"  was  really  materially  dif-  Canada  Furniture  Ca,  9  Ontario  Ap- 
ferent.  The  court,  moreover,  held  peal  Reports,  1883-1884,  p,  211,  it  ap- 
that  the  two  instruments  —  the  offer  peared  that»  the  plaintififs  having 
and  the  acceptance — must  be  read  agreed  to  supply  the  defendant  with 
together  as  oonstituting  the  agree-  one  hundred  thousand  feet  of  lum- 
ment,and  that  when  so  read, the  latter  ber  subject  to  inspection,  the  def end- 
expression  explained  the  former  and  ants  in  a  subsequent  letter  assumed 
.  left  no  inconsistency.  Anglo- Amer-  that  this  was  to  be  <' American  in- 
ican  Prov.  Ca  v.  Prentiss  (1895),  157  spection,"  and  the  plaintiffs  an- 
111.  508,  43  N.  K  R.  157.  swered:  "We  do  notfcnow  anything 

1  Citing  Kyle   v.   Kavanagh,   103  about  American  inspection,  but  will 

Mass.  356,  4  Am.  R  560;  Suydam  v.  submit  to   any   reasonable   inspec- 

Clark,  2  Sandf.  (N.  Y.)  133;  National  tion."    No  formal  waiver  of  the  in- 

Bank  v.  Hall,  101  U.  S.  43;  Jordan  y.  spection  claimed  by  the  defendants 

Norton,  4  M.  &  W.  155:  Hussey  v.  was  made  by  them,  neither  was  there 

Home-Payne,  8  Ch.  Div,  670,  25  Eng.  any  agreement  by  the  plaintiff  to 

R.  561;  Tilley  v.  Cook  County,  103  U.  submit  to  such  inspection.    It  was 

S.  155.  held  that  there  had  not  been  shown 

In  Potts  V.  Whitehead,  23  N.  J.  Eq.  "a  clear  accession  on  both  sides  to 

514,  it  is  said:  "An  acceptance,  to  be  one  and  the  same  set  of  terms,"  and 

good,  must  of  course  be  such  as  to  that  a  concluded  agreement  had  not 

conclude  an  agreement  *or  contract  been  made  out  between  the  partiea 

between  the  parties.    And  to  do  this.  Spragge,  O.  C  J.,  said :  "  The  rule 

it  must  in  every  respect  meet  and  as  to  making  out  a  contract  from 

correspond  with  the  offer,  neither  correspondence  has  been  stayed  by 

falling  within  nor  going  beyond  the  many  of  the  judges  in  England,  and 

terms  proposed,  but  exactly  meeting  by  the  text- writers  on  the  Law  of 

them  at  all  points  and  closing  with  Contracts,  including  Mr.  Benjamin's 

them  just  as  they  stand;'*  citing  able  ti-eatise  on  the  Sale  of  Personal 

Huddleston  v.  Briscoe,  11  Ves.  (Eng.)  Property.    Osier,  J.,  in  his  judgment 

583;  Carr  v.  Duval,  14  Pet  (U.  S.)  77;  in  the  court  below,  adopts  the  lan- 

McKibbin    v.    Brown,    1    McCarter  guage  of  Mr.  Pollock  (on  Contracts, 

(N.  J.),  13;  s.  a,  2  id,  498;  Honey  man  3d  ed.  37):    *In  order  to  convert  a 

V,  Marryatt,  6  H.  L.  C.  112:  Routledge  proposal  into  a  promise  the  accept- 

V.  Grant,  4  Bing.  653;  Kennedy  v.  ance  must  be  absolute  and  unquali- 

Lee,    3   Meriv.    441;    Hutchison   v.  fied.    For  unless  and  until  there  is 

Bowker,  5  M.  &  W.  535;  Eliason  y.  such  an  acceptance  on  the  one  part, 

Henshaw,  4  Wheat.  (U.  S.)  225,  of  terms  proposed  on  the  other  part, 

In  the  case  of  Fulton  Bros.  v.  Upper  there  is  no  expression  of  one  and  the 
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"  In  order  to  convert  a  proposal  into  a  promise,  the  constitu- 
ents of  the  acceptance  tendered  must  comply  with  and  conform 
to  the  conditions  and  exigencies  of  the  proposal.  The  accept- 
ance must  be  of  that  which  is  proposed  and  nothing  else,  and 
must  be  absolute  and  unconditional.  Whatever  the  proposal 
requires  to  fulfill  and  effectuate  acceptance  must  be  accom- 
plished, and  the  acceptance  must  include  and  carry  with  it 
whatever  undertaking,  right  or  interest  the  proposal  calls  for, 
and  there  must  be  an  entire  agreement  between  the  proposal 
and  acceptance  in  regard  to  the  subject-matter  and  extent  of 
the  interest  to  be  contracted." 

same  common  intention  of  the  par-  ticular  case  npon  the  language  em- 
ties,  but  at  the  most  expressions  of  ployed;  and  a  decision  upon  one  set 
the  more  or  less  different  intentions  of  correspondence  may  be  of  little 
of  each  party  separately;  in  other  assistance  where  the  effect  of  an- 
words,  proposals  and  counter-pro-  other  set  comes  in  question.'  -'  See 
posals.'  There  must  be,  to  use  the  also  Mayer  v.  McCreery,  119  N.  Y. 
language  of  Sir  J.  Knight  Bruce,  in  484,  23  N.  R  R.  1045;  Corcoran  v. 
Thomas  v.  Blackman,  1  Coll.  313,  'a  White,  117  III  118,  7  N.  E.  R.  525,  57 
clear  accession  on  both  sides  to  one  Am.  R.  858;  Sawyer  v.  Brossart,  67 
and  the  same  set  of  terms.*  In  The  Iowa,  678,  25  N.  W.  R.  876, 56  Am.  R. 
Oriental  Inland  Steam  Co.  v.  Briggs,  871;  Carter  v.  Bingham,  82  U.  Can, 
4  D.,  F.  &  J.  191,  Lord  Campbell  (Q.  B.)  615;  Cangas  v.  Rumsey  Mfg. 
spoke  emphatically  of  its  being  ex-  Ca,  87  Ma  App.  297;  Washington 
tremely  desirable  *to  adhere  strictly  Ice  Co.  v.  Webster,  62  Me.  341,  16 
to  the  rifle  of  the  court  that  whoever  Am.  R.  462;  Wilkin  Mfg.  Ca  v.  Loud 
brings  forward  a  contract,  as  consti-  Lumber  Co.  (1892),  94  Mich.  158,  58 
tuted  of  a  proposal  on  one  side  and  N.  W.  R  1045  (citing  Johnson  v.  Ste- 
an'  acceptance  on  the  other,  should  phenson,  26  MicK  68;  Wardell  v. 
Hhow  that  the  acceptance  is  prompt,  Williams,  62  Mich.  50,  28  N.  W.  R 
immediately  given,  unqualified,  sim-  796;  Whiteford  v.  Hitchcock, 74 Mich, 
pie  and  unconditional'  208,  41  N.  W.  R  898;  Bowen  v.  Mc- 
**We  find  the  same  language  in  Carthy,  85  Mich.  26,  48  N.  W.  R155)r; 
other  cases.  The  language  employed  Ames  v.  Smith,  65  Minn.  804,  67  N. 
by  the  parties  to  correspondence  W.  R  999;  Wemple  v.  North  Dak. 
varies  as  much,  perhaps,  as  the  Ian-  Elev.  Co.  (1896),  67  Minn.  87,  69  N. 
guage  used  by  testators  in  their  wills;  W.  R  478;  Harris  v.  Amoskeag  Lum- 
80  that,  as  was  observed  by  the  late  ber  Co.  (1895),  97  Ga.  465,  25  S.  E.  R 
learned  chief  justice  of  this  court,  519;  Phenix  Ins.  Co.  v.  Schultz(1897), 
in  Bruce  v.  Tolton,  4  App.  R  144:  42  U.  S.  App.  488,  80  Fed.  R  337,  25 
•Whether  there  had  been  an  agree-  C.  C.  A.  458;  McCormick  Harv.  Mach. 
ment,  the  result  of  mutual  assent,  Co.  v.  Richardson  (1893),  89  Iowa,  525, 
must  obviously  depend  in  each  par-  56  N.  W.  R  682. 
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§  229.  Counter-proposition  operates  as  rejection  of  oflTer* 

If,  instead  of  accepting  the  offer  as  made,  the  person  addressed 
responds  with  a  counter-proposition,  or  an  oflfer^to  accept  if 
the  original  offer  be  modified  or  altered,  he  will  thereby  b® 
deemed  to  have  rejected  the  first  offer.^  After  such  a  rejec- 
tion, it  is  not  competent  for  the  party  addressed  to  Accept  the 
original  oflfer  unless  it  is  again  renewed.* 

This  rule  is  very  carefully  stated  by  Mr.  Justice  Gray  of  the 
United  States  Supreme  Court'  as  follows:  "As  no  contract  is 
complete  without  the  mutual  assent  ot,  the  parties,  an  oflfer  to 
sell  imposes  no  obligation  until  it  is  accepted  according  to  its 
terras.  So  long  as  the  oflfer  has  been  neither  accepted  nor  re- 
jected, the  negotiation  remains  open,  and  imposes  no  obligation 
upon  either  party ;  the  one  may  decline  to  accept  or  the  other 
may  withdraw  his  oflfer;  and  either  rejection  or  withdrawal 
leaves  the  matter  as  if  no  oflfer  had  ever  been  made.  A  pro- 
posal to  accept,  or  an  acceptance,  upon  terms  varying  from 
those  oflfered,  is  a  rejection  of  the  oflfer,  and  puts  an  end  to  the 
negotiation,  unless  the  party  who  made  the  original  oflfer  re- 
news it,  or  assents  to  the  modification  suggested.  The  other 
party,  having  once  rejected  the  oflfer,  cannot  afterwards  revive 
it  by  tendering  an  acceptance  of  it."  * 

§  230,  What  constitutes  snch  counter-proposition. — 

But  in  order  to  operate  as  a  rejection  the  alleged  counter-prop- 
osition must  actually  amount  to  such.  A  mere  inquiry  of  the 
proposer  whether  he  will  alter  his  proposal  is  not,  therefore, 

1  Minneapolis,  etc.  Ry.  Ca  v.Colum-  party  to  whom  the  offer  is  made, 
bos  RoUing  Mill,  119  U.  8. 140;  Hyde  this,  in  law,  constitutes  a  rejection 
V.  Wrench,  3  Beav.  334;  Solomon  v.  of  the  offer," 
Webster,  4  CoL  a'SS ;  Baker  v.  Holt,  56  >  See  post,  §  23a 
Wis.  100. 14  N.  W.  R  8;  Jenness  y.  *In  Minneapolis,  eta  Ry.  Co.  ▼.  Co- 
Iron    Ca,  53  Me.   23;   Beckwith  y.  iumbus  Rolling  Mill,  119  U.  a  149. 
Cheever,  21 N.  H.  41 ;  Weaver  v.  Burr,  *  Citing   Eliason    v,    Henshaw,    4 
81  W.  Va.  736,  8  S.  E.  R.  748, 3  L.  R.  Wheat   (U.  R)  225;  Carr  v.  DuvaU 
A.  94.    In  the  last  case  it  is  said:  <*If  14  Pet  (U.  S.)  77;  National  Bank  y. 
to  the   acceptance  a  condition  be  Hall,  101  U.S.  43;  Hyde  v.  Wrench,  3 
affixed,orany  modification  or  change  Beav.  (Eng.)  834;  Fox  v.  Turner,  1 
in   the  offer  be  requested  by  the  IlL  Appc  158L 
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such  a  counter-proposition  as  will  justify  the  proposer  in  treat- 
ing his  proposal  as  rejected,  and  a  subsequent  acceptance  of 
the  original  offer  before  it  has  been  withdrawn  will  bind  the 
proposer. 

Thus,  in  a  leading  English  case,*  defendant  wrote,  offering 
to  sell  iron  for  40«.  per  ton,  net  cash.  The  offer  to  remain 
"  open  till  Monday,"  the  meaning  of  which  expression  was  ad- 
mitted to  be  that  the  offer  was  open  during  all  of  Monday.  On 
Monday  morning  plaintiffs  telegraphed  to  defendant:  "  Please 
wire  whether  you  would  accept  forty  for  delivery  over  two 
months,  or  if  not,  longest  limit  you  would  give."  Defendant  did 
not  answer  this  message,  but  in  an  hour  or  two  sold  the  iron  to 
a  third  person  at  40*.  and  then  advised  plaintiffs  of  the  sale  by 
telegram.  Before  the  last  message  arrived  plaintiffs  had  tele- 
graphed to  defendant  an  acceptance  of  his  offer,  and  this  was 
held  to  be  a  sufllcient  acceptance.  Said  the  court:  "The form 
of  the  telegram  is  one  of  inquiry.  It  is  not  *  I  offer  forty  for 
delivery  over  two  months,*  which  would  have  likened  the  case 
to  Ilyde  V.  Wrench,^  where  one  party  offered  his  estate  for 
£1,000  and  the  other  answered  by  offering  £950.  Lord  Lang- 
dale,  in  that  case,  held  that  after  the  £950  had  been  refused, 
the  party  offering  it  could  not,  by  then  agreeing  to  the  original 
proposal,  claim  the  estate,  for  the  negotiation  was  at  an  end  by 
the  refusal  of  his  counter-proposal.  Here  there  is  no  counter- 
proposal. The  words  are,  *  Please  wire  whether  you  woul4 
accept  forty  for  delivery  over  two  months,  or  if  not,  the  longest 
limit  you  will  give.'  There  is  nothing  specific  by  way  of  offer 
or  rejection,  but  a  mere  inquiry,  which  should  have  been  an- 
swered and  not  treated  as  a  rejection  of  the  offer." 

§  281  •  .  So  where  there  has  been  an  absolute  and  uncon- 
ditional acceptance,  the  mere  expression  of  a  hope  by  the  party 
accepting  that  the  other  will  do  more  than  he  has  agreed  will 
not  defeat  the  acceptance ;  •  nor,  where  a  party  has  by  one 
letter  distinctly  accepted  an  offer  to  sell  goods,  will  the  mere 

« 

1  Stevenson  v.  McLean,  6  Q.  R  Div.       >  3  Beav.  384 
346.  » Phillips  v.  Moor,  71  Me.  7a 
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fact  that  by  a  subsequent  letter  he  orders  more  aflfect  the  ac- 
ceptance.^ 

§  233. If  counter-proposal  is  accepted  a  contract  ex- 
ists.—  So  though  a  counter-proposal,  or  an  offer  of  conditional 
acceptance,  is  to  be  regarded  as  a  rejection  of  the  original  pro- 
posal, it  is,  of  course,  competent  for  the  party  making  the  first 
proposal  to  accept  the  counter-proposition  and  thus  effect  a 
contract.  In  this  respect  the  counter-proposition  stands  upon 
the  same  footing  as  an  original  proposition,  and  if  accepted  a 
contract  will  ensue.* 

This  acceptance,  moreover,  need  not  ordinarily  be  in  writing ; 
it  may  be  made  orally  or  be  inferred  from  the  conduct  of  the 
other  party.* 

§  233. Original  proposal  not  open  to  acceptance  after 

its  rejection  by  connter-proposition. —  A  further  effect  of  the 
rejection  of  the  original  proposal  by  the  making  of  a  counter- 
proposition  is,  as  has  been  already  seen,*  that  the  original  pro- 
posal, being  rejected,  is  not  afterwards  open  to  acceptance 
unless  its  proposer  in  form  or  substance  renews  it.  Speaking 
of  this  effect  of  the  rejection  it  was  said  in  one  case:*  "The 
original  offer  thereby  loses  its  vitality,  being,  so  to  speak,  passed 
by  in  the  course  of  the  negotiation,  so  as  to  be  no  longer  pend- 
ing between  the  parties,  and  it  becomes  an  open  proposition 
rfgain  only  when  renewed  by  the  party  who.  first  made  it. 
Hence,  a  party  who  has'  submitted  a  counter-proposition  can- 
not, without  the  assent  of  the  other  party,  withdraw  or  aban- 

^  Gartner  v.  Hand,  86  Ga.  558,  13  *  See  two  preceding  sections, 

a  E.  R  878.  » Fox  v.  Turner  (1878),  1  III  Apjx 

J' In  Borland  v.  Guffey,  1  Grant's  158,  citing  1  Pars,  on  Contr.  477; 
Cas.  (Pa.)  394,  A  made  a  proposi-  Baker  v.  Johnson,  37  Iowa,  186;  Elia- 
tion  to  B;  B  declined  to  accept  it,  son  v.  Henshaw,  4  Wheat.  225;  Carr 
but  made  a  different  one  to  A  by  y.  Duval,  14  Peters,  77;  Jenness  v. 
messenger.  A  was  satisfied  with  this  Mt.  Hope  Iron  Ckx,  58  Me.  20;  Bel- 
last  proposition  of  B's,  but  did  not  fast,  eta  Ry.  Ca  v.  Unity,  62  Me.  148; 
notify  B  of  his  assent.  Held,  that  B  Sheffield  Canal  Ca  v.  Railway  Co.,  3 
was  not  bound.  Rail  &  Can.  Cas.  121;  Tinn  v.  Hoff- 

*  Anglo-American  Prov,  Ca  v.  Pren-  man,  29  Law  Times  R  (N.  S.)  273. 
tiss  (1893),  157  III  506,  42  N.  K  R  157. 
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don  the  same  and  then  accept  the  original  offer  which  he  has 
once  virtually  rejected." 

§  234.  Terms  of  sale  mnst  be  fally  agreed  upon« — There 
can  obviously  be  no  sale  until  the  terras  upon  which  it  is  to  be 
made  have  been  fully  determined  and  mutually  agreed  upon. 
Mere  negotiation  is  not  enough:  the  negotiation  must  have 
ripened  into  a  completed  agreement.^    And  the  agreement,  to 

1  See  Utiey  v.  Donaldson,  94  XJ.  S.  not    The  minds  of  the  parties  had 

20;  Oakman  v.  Rogers,  120  Mass.  214;  not  met  upon  the  terms  of  payment, 

Gowing  V.  ECnowles,  118  Mass.  232.  and  the  contract  was  not  completed 

In  Whiteford  v.  Hitchcock,  74  in  this  respect." 
Mich.  208,  41  N.  W.  R  898,  the  par-  In  Gates  v.  Nelles,  62  Mich.  444,  29 
ties  had  heen  negotiating  for  the  N.  W.  R.  73,  complainant  and  de- 
sale  of  a  boat  Whiteford  wrote  fendant  were  copartners,  and  prior 
Hitchcock  that  he  would  sell  the  to  June  22, 1885,  had  been  negotiat- 
boat  for  a  given  price,  but  that  the  ing  for  the  purchase  by  one  or  the 
price  must  be  paid  or  secured  before  other  of  his  copartner's  interest  in 
shipment  Hitchcock  wrote  back  the  firm  assets  and  business,  with 
submitting  a  different  offer,  pay-  the  understanding  that  a  valuation 
raent  to  be  secured  on  delivery  of  should  be  placed  upon  the  property,  , 
boat  in  Muskegon,  and  asked  a  re-  over  and  above  the  firm  debts  and 
ply  by  telegraph.  Whiteford  tele-  liabilities,  to  serve  as  a  basis  for  an 
graphed  that  he  would  ship  the  boat  offer  on  either  side  to  buy  or  sell, 
and  would  also  come  himself.  Said  During  these  negotiations,  which 
the  court:  **It  will  be  noticed  that  were  verbal,  and  on  June  22,  1885, 
in  his  telegram  the  plaintiff  does  complainant  made  a  written  offer 
not  accept  their  offer  in  so  many  to  defendant  to  buy  or  sell  on  the 
words.  He  wires  them  that  he  will  basis  of  $16,500,  the  purchaser  to  as- 
send  boat  that  week,  and  he  will  be  sume  all  company  liabilities,  and 
in  Muskegon  first  of  the  next  week,  give  sufficient  security  for  their  pay- 
Suppose  that  he  had  shipped  the  ment  and  of  the  purchase  price.  De- 
boat  to  Muskegon,  and  had  required,  fendant  on  the  next  day  accepted 
after  he  got  there,  the  money  for  his  complainant's  offer  in  writing,  on 
boat,  or  security,  before  he  delivered  the  terms  mentioned  therein,  and 
it,  or  that  the  security  offered  by  afterwards  claimed  that  the  letters 
them  had  not  been  satisfactory  to  constituted  a  complete  sale,  and  re- 
him,  could  the  defendants,  upon  this  fused  to  have  anything  more  to  do 
correspondence,  have  maintained  an  with  the  joint  business.  Heldj  that 
action  against  him  for  breach  of  the  letters  did  not  constitute  a  corn- 
contract  if  he  had  refused  to  deliver  pleted  sale;  that  complainant's  offer 
it  because  they  would  not  pay  or  looked  towards  further  agreements 
secure  the  pay  for  it  before  deliv-  as  to  security  for  the  purchase  price 
ery,  or  because  the  security  offered  and  indemnity  for  the  payment  of 
by  them  did  not  suit  him?  We  think  the  firm  debts,  and  was  only  one  of 
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» 

be  finally  settled,  must  comprise  all  the  terms  which  the  pap- 
ties  intend  to  introduce  into  it.  "  An  agreement  to  enter  into 
an  agreement  upon  terms  to  be  afterwards  settled  between  the 
parties  is  a  contradiction  in  terms.    It  is  absurd  to  say  that  a 

the  steps  leading  to  a  sale,  and  con-  10  N.  W.  R  87;  Bowen  y.  McCarthy, 

templated  a  meeting  of  the  parties,  85  Mich.  26,  48  N.  W.  R.  155,  were 

if  accepted,  and  a  completion  of  the  cited. 

transaction.  In  Felthouse  v.  Bindley,  11  C.  R 
In  Topliff  V.  McKeiidi'ee«  88  Mich.  (N.  S.)  869, a  nephew  wrote  to  his  uncle 
148,  50  N.  W.  R.  109,  the  defendant,  that  he  could  not  take   less  than 
a  stock-broker  in  D.,  wrot«  plaintiffs,  thirty  guineas  for  a  horse,  for  which 
stock-brokers  in  B.,  offering  to  sell  the  uncle  had  offered  30t  The  uncle 
them  one  hundred  shares  of  mining  wrote  back  saying:  '*Your  price,  I 
stock  at  |41,  adding:  '*Can  ship  it  to  admit  was  thirty  guineas;  I  offered 
you,  I  gu6ss»  with  draft  attached.-'  30t,  never  offered  more,  and  you  said 
Plaintiffs      answered     by     asking  the  horse  was  mine;    however,  as 
whether  defendant  would  sell  part  there  may  be  a  mistake  about  him, 
of  such  shares,  and  for  how  long  the  I  wiU  split  the  difference,  80Z.  15&,  I 
offer  held  good.     Two  days  later,  paying  all  expenses  from  Tamworth. 
plaintiffs    telegraphed     that    they  You  can  send  him  at  your  conven- 
would  take  the  stock,  asking  defend-  ience  between  now  and  the  25th  of 
ant  to  forward  it,  with   draft  at-  March.  If  I  hear  no  more  about  hirn^ 
tached,  and  also  wrote  him  to  thesame  I  consider  tJie  horse  is  mine  at  SOL 
effect  ^6/(1,(1)  that  this  correspond*  16s,**    This  letter  was  dated  the  2d 
'  ence  did  not  make  a  completed  con-  of  January;  on  the  21st  of  February 
tract,  as  plaintiffs  did  not  bind  them-  the  nephew  sold  all  his  stock  at  auc- 
selves  to  accept  the  stock  and  pay  tion.  the  defendant  being  the  auo- 
for  it  in  D.,  nor  did  defendant,  by  the  tioneer,  but  gave  special  orders  not 
phrase  in  his  first  letter,  **  Can  ship  to  soil  the  horse  in  question,  saying 
it  to  you,  I  guess,  with  draft  at-  it  was  his  uncle's.  Tiie  defendant  by 
tached,'*  absolutely  bind  himself  to  mistake  sold  the  horse,  and  the  ao- 
sekid  the  stock  to  B. ;  and  hence  the  tion  was  trover  by  the  uncle.    Held, 
manner  and  place  of  delivery  were  that  there  had  been  no  complete  con- 
left  open  to  future  negotiations  be-  tract  between   the  uncle   and  the 
t ween  the  partie&    (2)  Defendant's  nephew,  because  the  latter  had  never 
reply  to  plaintiffs'  offer  to  take  the  communicated  to  the  former  any 
one  hundred  shares,  stating  that  he  assent  of  the  sale  at  802. 15& ;  that  the 
was  unable  as  yet  to  furnish  the  uncle  had  no  right  to  put  upon  his 
stock,  but  that  he  had    no  doubt  nephew  the  burden  of  being  bound 
about  his  ability  to  get  it,  giving  his  by  the  offer  unless  rejected,  and  that 
reasons  therefor,  does  not  constitute  there  was  nothing  up  to  the  date  of 
a  binding  agreement  by  defendant  the   auction   sale    to   prevent   the 
to  procure  the  stock.    McDonald  v.  nephew  from  dealing  with  the  horse 
Bewick,  51  Mich.  79,  16  N.  W.  R  240;  as  his  own.    The  plaintiff,  therefore, 
Eggleston  v.  Wagner,  46  Mich.  610,  was  nonsuited  on  the  ground  that  he 
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man  enters  into  an  agreement  until  the  terms  of  that  agree- 
ment  are  settled." 

Where,  therefore,  the  negotiations  have  not  yet  been  crys- 
tallized into  a  complete  offer  and  acceptance,  or  where  a  dis- 

had  no  property  in  the  horse  at  the  ments,  such  agreed  valuations  to  be 

dat-e  of  the  alleged  conversion.  plaoed  on  the  plat  of  said  farm. 

In  Appleby  v.  Johnson,  L.  R  9  GL  P.  The  time  for  accepting  this  offer 

158»  the  plaintiff  wrote  to  the  defend-  of  sale  was  limited  to  twenty  days, 

ant  proposing  to  enter  his  services  as  prior  to   the   expiration   of  which 

salesman  upon  certain  terms,  indud-'  plaintiff  verbaZZj^  accepted  the  offer, 

ing,  among  others,  a   commission  and  requested  defendant  to  prepare 

upon  all  sales  to  be  effected  by  him,  his  deed.    Defendant  answered  that 

for  which  purpose  a  list  of  merchants  the  agent  of  an  insurance  company 

with  whom  he  should  deal  was  to  be  which  held  a  mortgage  on  the  land 

prepared.    The  defendant  replied  as  was  then  absent,  and  would  not  r&- 

follows:    "Yours  of  yesterday  em-  turn  until  the  following  Tuesday, 

bodies  the  substance  of  our  conver-  which  would  prevent  his  obtaining 

sation  and  terms.    If  we  can  define  a  discharge  of  the  mortgage  until 

some  of  the  terms  a  little  clearer,  it  that  date;  and  it  being  suggested  by 

might  prevent  mistakes;  buXIthimk  plaintiff  that  the  twenty  days'  op- 

voe  are  quite  agreed  on  aU,  We  shall,  tion  would  expire  before  the  date 

therefore,  expect  you  on  Monday; "  named,  defendant  said  that  would 

and  the  postscript  added:  "I  have  make  no  difference, — that  he  would 

made  a  list  of  customers  which  we  carry  out  the  contract  even  after 

can  consider  together.*'  Held,  not  to  sixty  days. 

be  an  absolute  and  unconditional  ao-  Plaintiff  made  no  tender  of  the 

ceptance  of  the  defendant's  proposal  cash  payment,  or  of  any  deed  or 

In  Wardell  v.  Williams,  62  Mich,  moctgage,  executed  or  to  be   exe- 

50,  28  N.  W.  R.  706,  defendant  agreed  cuted,  and  before  the  Tuesday  ar- 

in  toriting  to  sell  to  plaintiff  his  farm  rived,  and  after  the  expiration  of  the 

for  $89,000,  payable  as  follows:  $12,000  twenty  days,  defendant  sold  the  land 

in  cash,  and  the  balance  on  or  before  to  another  party, 

four  years  from  the  date  of  a  mort-  Held,  in  a  suit  brought  to  recover 

gage  to  be  given  as  security  for  such  damages  for  the  breach  of  the  alleged 

deferred  payment,  plaintiff  to  have  contract  for  sale,  that  the  offer  did 

the   privilege   of  paying   $1,000  or  not  constitute  a  completed  contract, 

more  at  any  time  during  the  four  but  upon  its  face  looked  to  future 

years  on  account  of  the  unpaid  prin-  action  and  negotiations  between  the 

cipaL    The  agreement  further  stated  parties  to  determine  and  agree  upon 

that  the  farm  had  been  subdivided  the  valuation  to  be  placed  upon  the 

into  lots;  that  the  parties  were  to  lots,  and  that  this  part  of  the  offer 

agree  to  the  valuation  of  each  lot,  was  an  essential  part  of  the  terms 

and  defendant  agreed,  on  the  mak-  and  conditions  of  sale  and  payment, 

ing  of  such  optional  payments,  to  re-  In  order  to  pass  title  to  personal 

lease  lots  of  equal  value  to  such  pay-  property  under  a  contract  of  sale, 
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pute  is  yet  going  on  between  the  parties  as  to  terms,  or  where 
the  essential  elements,  such  as  number,  price,  term  of  credit, 
and  the  like,  have  not  yet  been  settled,  there  can  be  no  sale. 
As  is  said  in  one  case,^  "  the  agreement  must  be  entire  —  as  to 
the  thing  sold,  its  price,  the  time  of  delivery,  and  the  terras  of 
payment." 

§  235.  Negotiations  in  contemplation  of  more  formal  con- 
tract.—  Where  it  is  evident  from  the  words  or  conduct  of  the 
parties  that  they  do  not  intend  to  be  bound  by  their  informal 
preliminary  negotiations,  but  only  by  an  express  and  formal 
contract  to  be  afterwards  entered  into,  they  will  not  be  bound 
until  such  formal  contract  has  been  made,  unless  its  necessity 
be  Avaived.  Thus  in  one  case*  it  appeared  that  the  plaintiffs 
had  advertised  for  tenders  for  goods,  but  saying  expressly:  "All 
contractors  will  have  to  sign  a  written  contract  after  accept- 
ance of  tender."  Defendant  submitted  a  tender  and  received 
notice  of  its  acceptance,  but  later  in  the  same  day  wrote  to  the 
plaintiff  that  he  declined  to  supply  the  goods.  In  an  action  to 
recover  damages  for  his  refusal,  it  was  held  that  there  was  no 
contract  between  the  parties.  Parke,  B.,  said :  "  It  was  clearly 
the  intention  of  the  parties  that  there  should  be  no  binding 
engagement  until  a  written  contract  had  been  executed.  The 
tender,  though  accepted,  was  not  a  contract." 

"  But  on  the  other  hand,"  as  is  said  by  Lord  Cairns  in  a  recent 
case,'  "  there  is  no  principle  of  law  better  established  than  this: 
that  even  although  parties  may  intend  to  have  their  agreement 

the  purchase  price  must  be  fixed,  and,  *  Washington  Ice  CJa  v.  Webster, 
if  credit  is  to  be  given,  the  time  and  62  Me.  341, 16  Am.  R  462,  citing  Sieve- 
terms  of  payment  must  be  agreed  wright  v.  Archibald,  17  Q.  R  103; 
upon.  Hence  an  agreement  for  the  Gether  v.  Capper,  18  C.  R  865;  Hamil- 
sale  of  a  quantity  of  ore  for  a  price  ton  v.  Terry,  11  C.  R  954. 
per  ton  dependent  upon  that  to  be  *  Guardians  of  the  Poor  v.  Fetch,  10 
subsequently  received  by  the  vendee  ExcIl  610. 

on  its  sale  by  him  lacks  an  essential  '  Brogden  v.  Metropolitan  Ry.  Co., 

ingredient  of  a  contract  of  sale,  and  L.  R  2  App.  Cas.  666. 

cannot  be  enforced.    Foster  v.  Lum-  To  the  same  effect  see  Lewis  v, 

bermen's  Mining  Ca,  68  Mich.  188,  Brass,  3  Q.  R  D.  667;  Rossiter  v.  Mil- 

36  N.  W.  R  171,  citing  Williamson  v.  ler,  3  App.  Cas.  1124;  Bonnewell  v. 

Berry,  8  How.  (U.  a)  544.  Jenkins,  8  Ch.  D.  70. 
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expressed  in  the  most  solemn  and  complete  form  that  convey- 
ancers and  solicitors  are  able  to  prepare,  still  there  may  ba  a 
conaensiLs  between  the  parties  far  short  of  the  complete  mode' 
of  expressing  it,  and  that  consensus  may  be  discovered  from 
letters  or  from  other  documents  of  an  imperfect  and  incomplete 
description;  I  mean  imperfect  and  incomplete  as  regards  form." 
At  the  same  time,  as  Lord  Cairns  further  remarks,  "  There  are 
no  cases  npon  which  difference  of  opinion  may  be  more  readily 
entertained,  or  which  are  always  irore  embarrassing  to  dispose 
of,  than  cases  where  the  court  has  to  decide  whether  or  not, 
having  regard  to  letters  and  documents  which  have  not  as- 
sumed the  complete  and  formal  shape  of  executed  and  solemn 
agreements,  a  contract  has  really  been  constituted  between  the 
parties." 

§  236.  .  In  a  late  case,^  the  principle  which  governs  in 

these  cases  is  said  to  be  this:  "  If  there  is  a  simple  acceptance 
of  an  offer  to  purchase,  accompanied  by  a  statement  that  the 

1  Crossley  v.  Maycock,  L.  R.  18  £q.  to  be  reduced  to  writing;  that  this 
180.  Id  this  case  the  vendors  of  land,  was  not  done,  and  that  there  was  no 
in  a  letter  acknowledging  the  receipt  meeting  of  minda'* 
of  an  oflfer  of  purchase,  wrote  as  fol-  In  Ridgway  v.  Wharton,  6  H.  L. 
lows:  "which  offer  we  accept,  and  Gases,  238,  the  Lord  Chancellor  said: 
now  hand  you  two  copies  of  condi-  *'l  again  pi'otest  against,  its  being 
tions  of  sale/'  and  therewith  inclosed  supposed,  because  persons  wish  to 
a  formal  agreement  with  conditions  have  a  formal  agreement  drawn  up, 
of  a  sijecial  character.  Held,  that  the  that  therefore  they  cannot  be  bound 
acceptance  was  only  conditional,  and  by  a  previous  agreement,  if  it  is  clear 
that  there  was  no  final  agreement  of  that  such  an  agreement  has  been 
which  specific  performance  could  be  made;  but  the  circumstance  that  the 
enforced  as  against  the  purchasers,  parties  do  intend  a  subsequent  agree- 
In  Methudy  v.  Ross,  10  Mo.  App.  ment  to  be  made  is  strong  evidence 
101,  it  is  said:  **The  mere  fact  that  a  to  show  that  they  did  not  intend  the 
written  contract  was  to  be  subse-  previoas  negotiations  to  amount  to 
quently  prepared  does  not  show  that  an  agreement"  And  in  the  same 
a  final  agreement  between  the  par-  case.  Lord  Wensleydale  said:  ''An 
ties  was  not  made,  but  it  tends  to  agreement  to  be  finally  settled  must 
show  it:  and,  in  this  case,  we  think  comprise  all  the  terms  which  the 
it  clear  that  there  was  no  contract  to  parties  intend  to  introduce  into  the 
which  the  parties  had  agreed  in  all  agreement.  An  agreement  to  enter 
its  terms;  that  there  was  to  be  a  into  an  agreement  upon  terms  to  be 
more  explicit  agreement  which  was  afterwards  settled  between  the  par- 
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acoeptor  desires  that  the  arrangement  should  be  put  into  some 
more  formal  terras,  the  mere  reference  to  such  a  proposal  will 
not  prevent  the  court  from  enforcing  the  final  agreement  so 
arrived  at.  But  if  the  agreement  is  made  subject  to  certain 
conditions  then  specified  or  to  be  specified  by  the  party  making 
it  or  by  his  solicitor,  then  until  these  conditions  are  accepted 
there  is  no  final  agreement  such  as  the  court  will  enforce." 

§  237. .  Where  the  parties  have  intended  to  have  their 

agreement  reduced  to  writing,  and  a  writing  has  been  prepared 
which  both  agree  contains  the  terms  of  their  agreement,  but 
both  neglect  to  sign  it,  such  writing,  while  it  cannot  take  effect 
as  a  written  contract,  is  the  best  evidence  of  what  the  actual 
agreement  of  the  parties  was.^ 

§  238.  Acceptance  most  be  communicated. —  There  must, 
moreover,  not  only  be  acceptance  of  or  assent  to  the  offer,  but 
that  acceptance  or  assent  must  be  communicated  to  the  other 
party.  A  mere  determination  to  accept,  or  a  mental  conclu- 
sion not  evidenced  by  any  outward  act,  is  not  enough.  As  stated 
by  Mr.  Benjamin,  "the  assent  must  either  be  communicated 
to  the  other  party,  or  some  act  must  have  been  done  which  the 
other  party  has  expressly  or  impliedly  offered  to  treat  as  a 
communication,  as,  ^.  y.j  in  contracts  by  correspondence,  the 
posting  of  the  letter  of  acceptance;  or  the  assent  may  be  in- 
ferred from  subsequent  conduct;  but  an  assent  which  is  neither 

ties  is  a  contradiction  in  terras.    It  intended  only  as  a  preliminary  nego- 

is  absurd  to  say  that  a  man  enters  tiation.    The  question  in  such  cases 

into  an  agreement  tiU  the  terms  of  always  is,  Did  they  mean  to  contract 

that  agreement  are  settled.    Until  by  their  correspondence,  or  were  they 

those  terms  are  settled,  he  is  per-  only  settling  the  terms  of  an  agree- 

fectly  at  liberty  to  retire  from  the  ment  into  wiiich  they  proposed  to 

bargain.*'                                      '  enter  after  all  its  particulars  were 

In  Lyman  v.  Robinson,  14  Allen  adjusted,  which  was  then  to  be  form- 

(Mass.),  252,  254,  it  is  said:  **  A  valid  ally  drawn  up,  and  by  which  alone 

contract  may  doubtless  be  made  by  they  designed  to  be  bound  ?  " 

correspondence,  but  care  should  al-  ^  Bryant  v.  Smith,  87  Mich.  625,  49 

ways  be  taken  not  to  construe  as  an  N.  W.  B.  889l 
agreement  letters  which  the  parties 
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communicated  to  the  other  party  nor  followed  up  by  action, 

a  mere  '  mental  assent,'  as  it  is  termed,  is  insufficient."  ^ 

§  239.  Manner  of  acceptance. —  The  offer,  further,  must  not 
only  be  accepted,  but  it  must  be  accepted  in  accordance  vith 
the  terms  expressly  or  impliedly  prescribed  for  its  acceptance. 

1  Benjamin  on  Sale,  §  89l  come  to  the  general  proposition 
In  Felthouse  y.  Bindley,  11  Com.  R  which  Mr.  Justice  Brett  seems  to 
(N.  S.)  869,  108  Eng.  Com.  Law,  868,  have  laid  down,  that  a  simple  ao- 
it  appeared  that  A  and  B  verbally  ceptance  in  your  own  mind,  without 
treated  for  the  purchase  of  a  horse  any  intimation  to  the  other  party, 
by  the  former  of  the  latter.  A  few  and  expressed  by  a  mere  private 
days  afterwards  B  wrote  to  A  say-  act,  such  as  putting  a  letter  into  a 
ing  that  he  had  been  informed  that  drawer,  completes  a  contract,  I  must 
there  was  a  misunderstanding  as  to  say  I  differ  from  that.  It  appears 
the  price,  A  having  imagined  that  from  the  Year  Books  that  as  long 
he  had  bought  the  horse  for  £80,  B  ago  as  the  time  of  Edward  lY.  (17 
that  he  had  sold  it  for  thirty  guineaa  Edw.  lY.,  T.  Pasch  case,  2)  Chief  Jus- 
A  thereupon  wrote  to  B  proposing  tice  Brian  decided  this  very  point, 
to  split  the  difference,  adding:  '*  If  I  The  plea  of  the  defendant  in  that 
hear  no  more  about  him,  I  consider  case  justified  the  seizing  of  some 
the  horse  is  mine  at  802.  158."  To  growing  orops  because  he  said  the 
this  no  reply  was  sent.  No  money  plaintiff  had  offered  him  to  go  and 
was  paid,  and  the  horse  remained  in  look  at  them,  and  if  he  liked  them, 
B*s  possession.  Six  weeks  afterwards  and  would  give  2&  6cZ.  for  them, 
the  defendant,  an  auctioneer  who  he  might  take  them;  that  was  the 
was  employed  by  B  to  sell  his  farm-  justification.  That  case  is  referred 
ing  stock,  and  who  had  been  directed  to  in  a  book  which  I  published 
by  B  to  reserve  the  horse  in  question,  a  good  many  years  ago  (Black- 
as  it  had  already  been  sold,  by  mis-  burn  on  Contract  of  Sale,  p.  190  et 
take  put  it  up  with  the  rest  and  sold  seq.),  and  is  there  translated'.  Brian 
it.  After  the  sale  B  wrote  to  A  a  gives  a  very  elaborate  judgment,  ex- 
letter  which  substantially  amounted  plaining  the  law  of  the  unpaid  vend- 
to  an  acknowledgment  that  the  or's  lien,  as  early  as  that  time,  ex- 
horse  had  been  sold  to  him.  He/d,  actly  as  the  law  now  stands,  and  he 
that  A  could  not  maintain  an  action  consequently  says:  'This  plea  is 
against  the  auctioneer  for  the  con-  clearly  bad,  as  you  have  not  shown 
version  of  the  horse,  he  having  no  the  payment  or  the  tender  of  the 
property  in  it  at  the  time  the  defend-  money;'  but  he  goes  farther,  and 
ant  sold  it,  B's  subsequent  letter  not  says  (I  am  quoting  from  memory, 
having  (as  between  A  and  a  stranger)  but  I  think  I  am  quoting  correctly): 
any  relation  back  to  A's  proposal  *  moreover,  your  plea  is  utterly 
In  Brogden  v.  Metropolitan  Ry.  naught,  for  it  does  not  show  that 
Ca,  L.  R.  2  App^  Gas.,  at  p.  692,  Lord  when  you  had  made  up  your  mind 
Blackburn  says:    **But   when   you  to  take  them  you  signified  it  to  the 
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It  is  entirely  competeDt  for  the  party  who  makes  the  offer  to 
stipulate  that  it  shall  not  be  binding  upon  him  unless  its  ac- 
ceptance be  communicated  to  him  in  a  certain  manner,*  at  a 
prescribed  place,*  or  within  a  designated  time;'  and  the  per- 
son who  seeks,  by  acceptance  of  such  an  offer,  to  bring  a  bind- 
ing contract  into  existence,  must  show  either  that  he  has  com- 
plied with  the  terms  so  fixed  or  that  the  other  party  has  waived 
the  necessity  for  such  compliance. 

Where,  however,  no  express  terms  have  been  prescribed,  the 
manner  of  acceptance  is  a  matter  to  be  deduced  from  the  ap- 
parent intentioU  of  the  parties  as  evidenced  by  their  acts,  sur- 

plaintiff,  and  your  having  it  in  your  v.  Crescent  Oil  Ca,  171  Pa.  St  109,  83 
own  mind  is  nothing,  for  it  is  trite  Atl.  R.  11!^,  the  parties  had  stipu- 
law  that  the  thought  of  man  is  not  lated  for  an  acceptance  in  toriting, 
triable,  for  even  the  devil  does  not  and  the  court  said  tiiat  no  other 
know  what  the  thought  of  man  is;  method  would  sufBca 
but  I  grant  you  this,  that  if  in  his  ^ThusinEliasonv.  Henshaw(1810), 
offer  to  you  he  had  said,  Go  and  look  4  Wheat  (17  U.  S.)  225,  an  offer  of 
at  them,  and  if  you  are  pleased  with  purchase  was  made,  stipulating  for 
them  signify  it  to  such  and  such  a  an  acceptance  "  by  return  of  wagon  " 
man,  and  if  you  had  signified  it  to  to  the  place  at  which  the  offerer  then 
such  and  such  a  man,  your  plea  was,  namely,  at  Harper's  Ferry.  In- 
would  have  been  good,  because  that  stead  of  so  replying,  the  other  party 
was  a  matter  of  fact'  I  take  it,  my  sent  his  acceptance  by  mail  to  a  differ- 
lords,  that  that,  which  was  said  three  ent  place, namely, toGeorgetown,  This 
hundred  years  ago  and  more,  is  the  letter  was  afterwards  received,  but 
law  to  this  day,  and  it  is  quite  what  the  proposed  buyer  then  declined  to 
Lord  Justice  Mellish,  in  Ez  parte  consummate  the  purchase.  The  court 
Harris.  Law  R  7  Ch.  App  593,  accu-  said  that  "an  acceptance  communi- 
rately  says,  that  where  it  is  expressly  cated  at  a  place  different  from  that 
or  impliedly  stated  in  the  offer  that  pointed  out  by  the  plaintiffs  in  error 
you  may  accept  the  offer  hy  posting  [the  proposers],  and  forming  a  part 
a  letter,  the  moment  you  post  the  of  their  proposal,  imposed  no  obliga- 
letter  the  offer  is  accepted-  You  are  tion  binding  upon  them,  unless  they 
bound  from  the  moment  you  post  had  acquiesced  in  it,  which  they  de- 
the  letter;  not,  as  it  is  put  heie,  clined  doing.  It  is  no  argument  that 
from  the  moment  you  make  up  your  an  answer  was  received  at  George- 
mind  on  the  subject"  ^  town;  the  plaintiffs  in  error  had  a 
To  the  same  effect:  Mactier  v.  right  to  dictate  the  terms  upon 
Frith,  6  Wend.  (N.  Y.)  103,  21  Am.  which  they  would  purchase  the  flour, 
Dec.  262;  Jenness  v.  Iron  Co.,  53  and  unless  they  were  complied  with 
Ma  20.  they  were  not  bound  by  them." 

1  Thas  in  Bosshardt  &  Wilson  Co.        ^S^post,  §  244 
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roundings  or  location,  and  by  the  consideration  of  what  is 
convenient  or  usual  in  like  cases. 

§  240* What  constitutes. — "  What  shall  constitute  an 

acceptance,"  said  Mr.  Justice  Marcy  in  the  leading  case  of 
Mactier  v.  Frith,^  "  will  depend  in  a  great  measure  upon  cir- 
cumstances. The  mere  determination  of  the  mind,  unacted  on, 
can  never  be  an  acceptance.  Where  the  offer  is  by  letter,  the 
usual  mode  of  acceptance  is  by  the  sending  of  a  letter  announc- 
ing a  consent  to  accept;  where  it  is  made  by  messenger,  a  de- 
termination to  accept  returned  through  him,  or  pent  by  another, 
would  seem  to  be  all  the  law  requires,  if  the  contract  may  be 
consummated  without  writing.  There  are  other  modes  which 
are  equally  conclusive  upon  the  parties;  keeping  silence  under 
certain  circumstances  is  .an  assent  to  a  proposition;  anything 
that  shall  amount  to  a  manifestation  of  a  formal  determination, 
to  jaccept,  communicated,  or  put  in  the  proper  way  to  be  com- 
municated, to  the  party  making  the  offer,  would  doubtless 
complete  the  contract." 

§  241.  Notice  of  acceptance  by  ^ondact. —  It  is  evi- 
dent from  the  foregoing  principles  that,  unless  the  parties  have 
stipulated  otherwise,  the  acceptance  of  the  offer  need  not  be  in 
any  particular  form  and  need  not  be  evidenced  by  express 
words.  The  fact  of  the  acceptance,  and  the  communication  of 
that  fact  to  the  proposer  in  any  manner  reasonably  warranted 
by  the  situation,  are  the  material  things.  Thus  in  one  case,*  it 
appeared  that  the  plaintiff  had  sent  to  the  defendant  a  number 
of  orders  for  goods  to  be  supplied  as  specified.     The  latter 

i  6  WendL  (N.  Y.)  103,  21  Am.  Dea  have  prompt  attention."    Held,  not 

262.    Followed  in  Trevor  v.  Wood,  an    acceptance.    Said    the    court: 

36  N.  Y.  307,  93  Am,  Dec.  511.  «*  Promise  to  give  the  proposal  atten- 

Promise  to  give  prompt  atien-  tion  was  not  a  promise  of  accept- 

ti on,  not  an  acceptance. —  InManier  anca     It  was  not  an  assent  to  it. 

V.  Appling..  112  Ala.  663,  20  &  R  078,  It  was  no  more  than  a  courteous 

the  proposer  made  an  offer  (an  order)  promise  to  give  it  consideration." 
to  huy  goods.    The  party  addressed       2  Jordan   v.    Patterson    (1696),   67 

replied  acknowledging  the  receipt  of  Conn.  478,  85  AtL  B.  521« 
the  offer  and  said,  '*  The  same  shall 
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replied,  saying,  "We  are  in  receipt  of  the  following  contracts^ 
for  which  we  thank  you,"  and  appended  to  this  a  detailed  de- 
scription of  the  orders.  Part  of  the  goods  only  having  been 
supplied,  the  defendants  insisted  that  their  letter  was  not 
an  acceptance;  and,  if  it  was  an  acceptance  at  all,  it  was  an 
acceptance  of  some. one  of  the  orders  only  and  not  of  all.  But 
it  was  held  that  the  letter  constituted  a  sufficient  acceptance  of 
the  orders  and  of  all  of  them. 

§  242.  .  So,  that  the  party  addressed  acted  upon  the  oflfer 

to  the  knowledge  of  the  person  offering  may  be  a  sufficient 
notice  of  acceptance.  Thu&,  an  offer  to  buy  goods  or  an  order 
for  goods. may  be  accepted  by  the  shipment  and  delivery  of 
the  goods  without  a  formal  letter  of  acceptance,^  providing  such 
acceptance  be  in  due  season.'  But  -this  form  of  acceptance, 
like  all  others,  unless  this  condition  be  waived,  must  correspond 
with  the  offer  made.  Hence  an  order  for  a  given  quantity  of 
goods  cannot  be  deemed  to  have  been  accepted,  so  as  to  bind 
the  person  ordering,  merely  by  the  shipment  of  a  less  quantity ;  • 
though,  as  against  the  shipper,  the  sending  of  part  may  be  evi- 
dence of  an  acceptance  of  the  whole  order;*  nor  would  the 
person  ordering  the  goods  be  required  to  accept  a  less  quantity, 

1  Taylor  v.  Jones,  L.  R.  1  Com.  P.  firmed  this  order  by  letter.    Defend- 

Div  87;  Crook  v.  Cowan,  64  N.  C.  antrepliedon  the  same  day:  "I  send 

748;  McCormick  Harvesting  Mach.  you  sample  of  wheat.    I  will  send 

Co.  V.  Richardson  (1893),  89  Iowa,  525,  one  car  soon,  and  if  satisfactory  will 

56  N.  W.  R.  682.  ship  more.     I   ship   this   at   price 

'As  to  which,  see  §§  244,  245.  named."  Plaintiff  replied  that  sample 

3  Bruce  v.  Pearson  (1808),  8  Johns,  was  satisfactory,  and  urged  haste  in 

iN.  Y.)  534.  sending  the  five  cars.    After  several 

^  Thus  in  Eckert  v.  Schoch  (1898),  days  and  more  urging,  defendant 

155  Pa.  St.  530,  26  AtL  R.  654,  it  wrote:  ''\  ship  one  car  to  Stemton 

appeared  that  defendant  wrote  to  on  this  day,  contents  444  bu&    Will 

plaintiff  as  follows:  "  If  you  can  pay  ship  one  more  on  Monday.*'  No  more 

83^  c.  on  track  here  for  prime  Pa.  was  shipped,  and  defendant  denied 

wheat,  will  send  you  sampla"    On  the  existence  of  any  agreement  for 

tlie  following  day  plaintifiF  replied  five  cars.    The  court,  however,  held 

by  telegram:  "Ship  quick  five  cars  that  defendant  by  this  correspond- 

prime  red  wheat  to  Stemton  as  trial  ence  and  conduct  had  accepted  the 

lot.''     On  same   day  plaintiff  con-  offer  for  five  cars. 
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but  if  he  does  accept  the  less  quantity  and  appropriates  the 
goods  to  his  own  use,  he  will  be  deemed  to  have  waived  the 
requirement  of  a  full  delivery  as  a  condition  precedent,  and  he 
will  be  liable  to  pay^w  tanto  for  the  part  actually  received.* 

§  243.  .  So,  though  one  has  not  ordered  goods  shipped 

to  him,  yet  if,  with  knowledge  of  the  facts,  he  retains  them  and 
uses  them,  or  exercises  over  them  acts  of  ownership,  he  will  be 
deemed  to  have  assented  to  their  sale  to  him  and  will  be  liable 
as  a  purchaser.^ 

§  344.  Time  of  acceptance. — Where  the  period  within  which 
an  oflfer  may  be  accepted  is  limited  by  the  terms  of  the  oflfer, 
the  offer,  if  not  withdrawn,  is  to  be  regarded  as  aH  open  and 
continuing  one  during  that  period  only,  and  it  must  be  accepted, 
if  at  all,  within  the  time  so  fixed.  If  not  so  accepted  the  offer 
expires  by  its  own  limitations,  and  no  subsequent  acceptance 
will  suffice  unless  the  proposer  consents.'  Where,  on  the  other 

1  Oxendale  v.  Wetherell,  9  R  &  C.  that  is,  it  operates  as  a  warning  that 

386;  Richardson  V.Dunn,  2  Q.B.  222;  an  acceptance  wIU  not  be  received 

Hart  V.  MiUs,  15  M.  &  W.  85;  Avery  after  the  lapse  of  the  time  named. 

V,  Willson,  81 N.  Y.  341, 87  Am.  R  503,  In  fact,  the  proposal  so  limited  comes 

•distinguishing  Catlin  v.  Tobias,  26  to  an  end  itself  at  the  end  of  that 

N.  Y.  217,  84  Am.  Dec  183.  time  and  there  is  nothing  for  the 

'Thompson  v.  Douglass,  35  W.  Va.  other  party  to  accept"    Union  Na- 

^7. 13  a  R  R  1015.  tional  Bank  v.  Miller,  106  N.  C.  347, 

K' An  acceptance  after  the  time  11  S.  R  R  321,  19  Am.  St  R  538,  cit- 

limited  in  the  offer  wiU  not  bind  the  ing  Pollock  on  Ck>ntracts,  9;  Larmon 

person  making  the  offer,  unless  he  v.  Jordan,  supra;  Boston,  etc.  R  R 

assents  to  the  acceptance  so  made  Co.   v.  Bartlett,  supra;   Mactier  v. 

after  it  is  made."   Atlee  v.  Bartholo-  Frith,  6  Wend.  (N.  Y.)  103,  21  Am. 

mew,  69  Wia  43,  33  N.  W.  R  110,  5  Dec.  262;  Cheney  v.  Cook,  7  Wia  413; 

Am.  St  R  103,  citing  McCulloch  v.  Maclay  v.  Harvey,  90  IlL  525,  32  Am. 

Eagle  Ina  Ca,  1  Pick.  (Mass.)  278;  R  35;  Dunlop  v.  Higgins,  1  H.  L.  Cas. 

Lahnon  v.  Jordan,  56  IlL  204;  Bos*  387.  See  also  Curtis  v.  Blair,  26  Miss, 

ton,  etc.  R  R  Ca  V.  Bartlett,  3  Cush.  809,  59  Am.  Dea  257;  Longworth  v. 

(Mass.)  224;    Adams    v.   Lindsell,  1  Mitchell,  26  Ohio  St  334;  Potts  v. 

Bart.  &  Aid.  (Eng.)  681;  Eliason  v.  Whitehead,  20  N.  J.  Eq.  55:  Weaver 

Henshaw,  4  Wheat  (U.  S.)  225.    "  In  v.  Burr,  31  W.  Va.  736,  8  S.  R  R  743; 

our  law  the  effect  of  naming  a  defi-  Carr  v.  Duval,  14  Pet  (89  U.  S.)  77. 
nite  time  in  the  proposal  is  simply  neg-       In  James  v.  Marion  Fruit  Jar  Ca 

ative  and  for  the  proposer's  benefit:  (1896),  69  Ma  Appi  207,  the  offerer 
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band,  the  period  for  its  acceptance  is  not  fixed,  the  offer  most 
be  accepted  within  a  reasonable  time.^ 

§  245. .  What  is  a  reasonable  time  depends  here,  as  in 

other  cases,  npon  the  particular  circumstances  of  each  individ- 
ual case.^  If  the  parties  are  present  and  personally  negotiat- 
ing, that  reasonable  time  will,  unless  further  time  is  granted, 
be  limited  to  the  period  of  such  negotiation,  and  if,  without 
stipulating  for  further  time,  the  parti^  separate  before  a  bar- 
gain is  concluded,  offers  then  made  will  be  deemed  to  be  with- 
drawn and  cannot  subsequently  be  accepted.*  Where  the  par- 
ties are  not  thus  personally  present  and  orally  negotiating,  but 
are  conduci;ing  their  negotiations  otherwise,  as  by  letter  or  tel- 
egram, the  offer,  unless  previously  withdrawn,  will  be  deemed 
to  continue  until  the  letter  or  telegram  containing  it  is  received, 
and  the  party  addressed  has  had  a  fair  opportunity  to  answer 
it.*  The  subject  of  communication  by  letter  or  telegram  will 
be  more  fully  considered  in  a  later  section.' 

§  246.  Question  of  acceptance^  how   determined. —  The 

question  whether  or  not  the  offer  has  been  accepted  is  one 
which  may  address  itself  to  the  court  or  jury  under  varying 
circumstances.    Where  the  negotiations  were  in  writing,*  or 

bad  telegraphed  an  offer  saying  that  447, 11  Ffto.  R  441;  Ferrier  v.  Storer, 

prices  were  higher  and  advancing,  63  Iowa,  484  19  N.  W.  R  288. 

and  saying:  *' Wire  instantly  or  this  'Martin  v.  Black,  supra;  Dunlop 

is  withdrawn."  This  message  reached  v.  Higgins,  supra;  Mactier  v.  Frith, 

the  town  of  its  destination  at  7:05  supra;  Loring    v.  Boston,  7   Mete. 

P.  M.  on  Saturday  evening,  but  was  (Mass.)  409;  Chicago,  eta  Ry.  Ca  v. 

not  delivered  until  about  10  o*cIock.  Dane,  43  N.  Y.  240;  Stone  v.  Har- 

At  10:15,  on  the  following  Monday,  mon,  81  Minn.  512,  19  N.  W.  R.  88; 

the  offer  was  accepted  by  telegram.  McCurdy  v.  Rogers,  21  Wis.  197;  Judd 

The  offerer  responded:  **  We  specified  v.  Day,  50  Iowa,  247. 

instant  answer.    Price  now  $2  per  *Averill  v.  Hedge,  12  Conn.  424; 

gross  higher."     Held,  that  the  ac-  Cooke  v.  Oxley,  3  T.  R  65a 

ceptance  on  Monday  was  not  in  tima  ^  Averill  v.  Hedge,  12  Conn.  424 

1  Craig  V,  Harper,  3  Cu^h.  (Mass.)  *  See  post,  §  247  et  seq. 

158;  Beck  with  v.  Cheever,  21  N.  H.  « Jordan  v.  Patterson,  67  Conn.  473, 

41;  Martin  v.  Black,  21  Ala.  721;  Chi-  35  AtL  R  521;  Eckert  ▼.  Schoch,  155 

cago,  eta  R  Ca  V.  Dane,  43  N.  Y.  Pa.  St  530,  26  Atl.  R  654;  James  v. 

240;  Trounstine  v.  Sellers,  35  Kan.  Marion  Frtiit  Jar  Ca,  69  Ma  App^  207. 

228 


OH.  VI.]  OONTBACT  OF  SALE  —  IN  GENERAL.  [§  247. 

the  facts  are  not  disputed,  the  question  of  acceptanqe  is  one  of 
law  to  be  determined  by  the  court;  but  where  the  matter  is  to 
be  decided  by  reference  to  disputed  facts,  the  question  must  be 
regarded  as  for  the  jury. 

§247.  Commnnication  by  mall^  telegraphy  etc.— A  person 

who  makes  an  offer  by  mail,  telegraph  or  other  public  agency, 
thereby  adopts  it  as  his  agent  for  the  transmission  of  his  offer, 
and  he  therefore  assumes  the  risk  of  his  agent's  failure  to  de- 
liver the  message  promptly,  or  at  all,  and  also,  within  the  limits 
applicable  to  other  agents,  the  risk  of  his  agent's  failure  to  de- 
liver it  correctly.^  Such  an  adoption  of  a  public  agency  by  the 
proposer  is  also,  where  no  other  direction  is  given,  deemed 
equivalent  to  an  invitation  to  the  party  addressed  to  communi- 
cate his  reply  by  the  same  agency ;  and  it  is  well  settled,  there- 
fore, that  if  the  person  addressed  accepts  the  offer,  and,  in  due 
time,  finally  and  irrevocably  delivers  his  acceptance  to  the 
same  agency  to  be  transmitted  to  the  proposer,*^  the  contract 
thereby  becomes  complete,  and  the  failure  of  the  adopted 
agency,  without  the  fault  of  the  acceptor,  to  transmit  the  ac- 
ceptance to  the  proposer,  either  promptly,  accurately,  or  at  all, 
does  not  change  the  result'    If,  however,  this  failure  is  attrib- 

1  Saveland  v.  Green,  40  Wis.  481 ;  ceptanoe  is  not  of  itself  sufficient  to 

Scott   &   Jamagin  on    Telegraphs,  complete  a  contract    In  such  a  case 

§  345.  the  act  must  involve  an  irrevocable 

3  Thus  in  Trounstine  v.  Sellers,  85  element  and  the  letter  must  be 
Kan.  447, 11  Pac.  R.  441,  it  is  said;  placed  in  the  mail,  or  the  telegram 
**  The  mere  determination  to  accept  deposited  in  the  office  for  transmis- 
an  offer  does  not  constitute  an  ao-  sion,  and  thus  placed  beyond  the 
ceptance  which  is  binding  on  the  power  or  control  of  the  sender,  before 
parties.  'The  assent  must  either  be  the  assent  becomes  effectual  to  con- 
communicated  to  the  other  party,  or  summate  a  contract;  and  not  then, 
some  act  must  have  been  done  which  unless  the  offer  is  still  standing." 
the  other  party  has  expressly  or  im-  '  Dunlop  v,  Higgins,  1  H.  L.  Cases, 
pliedly  offered  to  treat  as  a  commu-  381 ;  Household  F.  In&  Co.  v.  Grant, 
nication.'  (Benjamin  on  Sales,  54)  4  Ex.  Div.  216,  6  Eng.  RuL  Cas.  115, 
Where  parties  are  distant,  and  the  19  Rev.  R  415;  Adams  v.  Lindsell,  1 
contract  is  to  be  made  by  corre-  R  &  Aid.  681,  6  Eng.  Rul.  Ca&  80; 
spondence,  the  writing  of  a  letter  or  In  re  Imperial  Land  Ca,  L.  R.  7  Ch, 
telegram  containing  a  notice  of  ac-  A  pp.  587;  Townsend's  Case,  L.  R  13 

229 


§  248.]  LAW  OF  SALE.  [bOOK  I. 

utable  to  the  fault  of  the  acceptor,  as  in  misdirecting  his  reply, 
or  delaying  it  beyond  the  proper  time,  or  in  employing  careless 
agents  to  transmit  it,  the  contract  will  not  thereby  be  com- 
pleted.^ 

§248. Method  of  acceptance  in  these  cases. — The 

adoption  by  the  proposer  of  a  given  agency  for  the  transmis- 
sion of  his  oflfer  is  often  deemed  to  be  not  only  equivalent  to 
an  invitation  to  reply  by  the  same  means,  as  stated  in  the  pre- 
ceding section,  but  also  to  be  a  conclusive  designation  of  that 
agency  as  the  one  to  be  employed  in  the  transmission  of  the 
acceptance,  so  as  to  cast  upon  the  acceptor  the  risk  of  employing 
any  other.  Though  the  language  of  many  of  the  cases  appears 
to  give  countenance  to  this  idea,  it  is  nevertheless  to  be  re- 
garded as  too  narrow  a  view.  The  proposer  is  not,  of  course, 
responsible  for  the  fidelity  of  amy  agency  which  the  acceptor 
may  see  fit  to  employ;  but  where  the  proposer  does  not  stipu- 
late otherwise  he  must  ordinarily  be  held  to  invite  a  response 
by  the  usual  and  natural  agency  as  determined  by  the  circum- 
stances of  the  case.  Thus  where  an  oflfer  was  made  by  mes- 
senger, but  the  acceptance  was  by  mail,  after  the  mailing  but 
before  the  receipt  of  a  withdrawal  of  the  oflfer,  it  was  said  by 

Eq.  148;  Potter  v.  Sanders,  6  Hare,  1;  Moore  v.  Pierson,  6  Iowa,  279,  71  Am. 

Stooken  v.  Collin,  7  Mees.  &  Wels.  Dec.  409;  Ferrier  v.  Storer,  63  Iowa, 

515;  Hebb's  Case,  L.  R.  4  Eq.  9;  Tay-  484,  50  Am.  R.  752, 19  N.  W.  R  288; 

lor  ▼.  liisuranoe  Co.,  9  How.  (U.  S.)  Durkee  v.  Vermont  Cent  R.  R.  Ca, 

890;  Patrick  v.  Bowman,  149  U.  a  29  Vt  127. 

411,  87  L.  Ed.  790;  Trevor  v.  Wood,  In   Massachusetts  it  has   been 

36  N.  Y.  307,  93  Am.  Dea  511;  Abbott  thou  ;ht  that  the  contract  was  not 

V.  Shepard,  48  N.  H.  14;  Hutcheson  complete  until  the  acceptance  was 

V.  Blakeman,  3  Mete  (Ky.)  80;  Ham-  received.     McCulloch  v.  Eagle  Ins. 

ilton  V.  Insurance  Ca,  5  Barr  (Pa.),  Ca,  1  Pick.  278;  Lewis  v.  Browning, 

339:  Levy  v.  Cohen,  4  Ga.  1;  Falls  v.  130  Mass.  173.    But  is  this  true,  since 

Gaither,  9  Port  (Ala.)  614;  Averill  v.  Brauer  v.  Shaw  (1897),  168  Mass.  198, 

Hedge,  12  Conn.  436;  Wheat  v.  Cross,  46  N.  R  R  617,  60  Am.  St  R.  387? 

31  Md.    99,  1  Am.  R  28;  Potts  v.  iMaclay  v.  Harvey,  90  la  525,32 

Whitehead,  20  N.  J.  Eq.  55;  Wash-  Am.  R  35;  Thayer  v.  Insurance  Ca, 

burn  V.  Fletcher,  42  Wis.  152;  Haas  10  Pick.  (Mass.)  326;  Bryant  ▼.  Booze, 

V.  Myers,  111  UL  421,  53  Am.  R  634;  55  Ga.  43a 
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Lord  Herschell,  in  the  English  court  of  appeal,*  that  "  where 
the  circumstances  are  such  that  it  must  have  been  within  the 
contemplation  of  the  parties  that,  according  to  the  ordinary 
usages  of  mankind,  the  post  might  be  used  as  a  means  of  com- 
municating the  acceptance  of  an  offer,  the  acceptance  is  com- 
plete as  soon  as  it  is  posted."  And  Kay,  L.  J.,  in  the  same 
case,  declared  the  rule  thus:  "  Posting  an  acceptance  of  an  offer 
may  be  sufficient  where  it  can  fairly  be  inferred  from  the  cir- 
cumstances of  the  case  that  the  acceptance  might  be  sent  by 
post."  The  same  rule  would  doubtless  extend  also  to  the  tele- 
graph.* 

Whether  the  agency  employed  is  a  "  natural  and  ordinary 
mode  of  transmitting  such  an  acceptance  "  is  said  to  be  a  ques- 
tion of  fact  for  the  jury.* 

§249. .  Of  course,  if  the  acceptance  is  actually  received  in 

due  time,  there  can  ordinarily  be  no  room  for  question  as  to  the 
suitability  of  the  agency  employed  in  transmitting  it;*  though 
if  the  proposer  directs  the  employment  of  a  particular  agency, 
he  could  not,  except  under  very  unusual  circumstances,  be 
charged  with  the  risk  of  any  other;  and  it  would  also  be  doubt- 
less competent  for  him  to  expressly  stipulate  that  he  should  not 
be  charged  unless  the  acceptance  came  through  a  specified 
channel,  whether  it  reached  him  or  not.* 

1  Hen  thorn  y.  Fraser,  [1892]  2  Ch.  27.  the  acceptance  should  be  transmitted 

In  Wilcox  V.  Cline  (1888),  70  Mich,  by  mail" 

617,  88  N.  W.  R.  555,  an  offer  of  sale  » In  Perry  v.  Mt  Hope  Iron  Ca 

was  made  by  writing  delivered  by  (1886),  15  R  L  880,  5  Atl.  R  682,  2 

Cline  to   Wilcox  at  Bellefontaine,  Am.  St  R  002,  an  offer  made  in  per- 

Ohia  Wilcox  lived  at  Detroit,  Mich.,  son  was  left  open  for  acceptance 

and  Cline   at  Frederick  City,  Md.  until  next  day.    Plaintiff  lived  in 

Nothing  was  said  as  to  the  method  Providence,  R  L,  and  defendant  had 

of  acceptance,  but  Wilcox  had  a  pre-  its  office  in  Boston.    Plaintiff  sent  an 

scribed  time  within  which  to  accept,  acceptance  by  telegraph.   Held,  that 

and  after  the  delivery  of  the  offer  the  contract  was  completed  at  Prov- 

each  party  went  to  his  home.    Wil-  idence  when  the  telegram  was  sent, 

cox  afterwards,  in  due  time,  accepted  *In  Perry  v.  Mt  Hope  Iron  Ca, 

the  offer  by  mail    Hdd,  sufficient  suprcu 

Said  the  court:  "  We  think  the  facts  *  Perry  v.  Mt  Hope  Iron  Ca,  supra. 

show  conclusively  that  the  parties  ^  See  Eliason  v.  Henshaw,  4  Wheat 

intended  from  the  beginning  that  (17  U.  &)  225. 

281 


§§  250,  251.]  LAW  OF  SALE.  [book  l 

§  250.  .  It  is  also  competent  for  the  proposer  to  stipu- 
late, either  expressly  or  impliedly,  that  he  is  to  be  bound  only 
in  case  the  acceptance  actually  reaches  him;  and  where  he  does 
this,  he  will  not  be  bound  unless  it  is  received,  even  though 
the  agency  employed  for  transmitting  the  reply  would  other- 
wise have  been  such  as  to  charge  him  with  the  risk.^ 

■ 

§  251.. Time  of  acceptance  in  these  eases. — The  due 

time  within  which  the  acceptance  must  be  transmitted  depends 
upon  the  principles  stated  in  a  preceding  section.'  If  the  time 
be  limited,  either  by  express  words  or  the  nature  of  the  subject, 
or  the  evident  intention,  the  answer  must  be  transmitted  within 
that  time.*    In  other  cases  the  answer  must  be  transmitted 

1  Lewis  V.  Browning,  130  Mass.  173  deavoring  to  excuse  himself  from  a 
[citing  Theisiger,  Ia  J.,  in  Household,  liability."  Where  the  nature  of  the 
etc.  Ina  Ca  v.  Grant,  4  Ex.  Div.  223;  business  demanded  a  prompt  answer. 
Pollock  on  Contracts  (2d  ed.),  17;  it  was  held  that  the  words  "  you  will 
Leake  on  Contracts,  89,  note].  In  confer  a  favor  by  giving  me  your 
this  case  the  proposer  had  written  answer  by  return  mail,"  do,  in  effect, 
that,  if  he  did  not  hear  from  the  other  stipulate  for  an  answer  by  return 
by  a  given  date,  he  should  conclude  mail  Maclay  v.  Harvey,  90  III  525, 
that  his  offer  was  not  accepted.  To  32  Am.  R.  35,  citing  Taylor  v.  Rennie, 
like  effect:  Haas  v.  Myers,  111  IH  35  Barb.  (N.  Y.)  272.  Where  an  offer 
421,  53  Am.  R.  634;  Vassar  v.  Camp^  by  telegraph  states  that  the  sender 
11  N.  Y.  441.  **  must  have  reply  early  to-morrow," 

2  See  ante,  §  244  a  reply  sent  late  in  the  evening  of 
'In  Dunldp  v.  Higgins,!  H.  L.  Cas.    that  day  is  not  in  time.    Union  Na- 

887,  the  Lord  Chancellor  says:  tional  6an4c  v.  MiUer,  106  N.  C.  347, 
**  Where  an  individual  makes  an  19  Am.  St  R.  538,  11  a  K  R.  321. 
offei'  by  post,  stipulating  for,  or  by  In  case  of  a  proposition  by  tele- 
the  nature  of  the  business  having  a  graph  to  sell  certain  goods,  the  mar- 
right  to  expect,  an  answer  by  return  ket  for  which  was  subject  to  sudden 
of  post,  the  offer  ca,n  only  endure  for  and  great  fluctuations,  an  immediate 
a  limited  time,  and  the  making  of  it  answer  should  be  returned,  and  an 
is  accompanied  by  an  implied  stipu-  acceptance  of  such  proposition  tele- 
lation  that  the  answer  shall  be  sent  gtaphed  after  a  delay  of  twenty-five 
by  return  of  post  If  that  implied  hours  from  the  time  of  its  receipt 
stipulation  is  not  satisfied,  the  person  was  not  an  acceptance  within  a  rea- 
making  the  offer  is  released  from  it  sonable  time  and  did  not  operate  to 
When  a  person  seeks  to  acquire  a  complete  the  contract  Minnesota 
right,  he  is  bound  to  act  with  a  de-  Linseed  Oil  Ca  v.  Collier  White  Lead 
gree  of  strictness  such  as  may  not  Co.,  4  Dili  (U.  S.  C.  C.)  431. 
be  required  where  he  is  only  en-  Where  a  telegram  making  an  offer 
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witbia  a  reasonable  time,^  or,  as  stated  in  a  case  already  re- 
ferred to,'  tbe  oflfer  will  remain  open  only  until  tbe  party  ad- 
dressed bas  had  a  fair  opportunity  to  answef  it.  If  tbe  delivery 
of  tbe  offer  was  delayed  by  the  fault  of  tbe  sender,  tbe  time 
for  its  acceptance  dates  from  its  actual  receipt,  even  though  tbe 
sender  may  in  the  meantime  have  sold  the  goods  to  others,* 

demanded  an  instant  acceptance,  but  the  time  required  by  the  terms  of 

was  not  received  until  ten  o'clock  on  the  offer  itself.    The  defendant  had 

Saturday  night,  and  the  answer  was  a  perfect  right,  by  the  terms  of  the 

delayed  until  Monday,  the  delay  was  offer,  to  limit  the  time  for  its  ac- 

in  this  case  unreasonable,  and  the  oeptanoe.    The  time  for  acceptance 

acceptance  did  not  bind.    The  court  specified  in  the  offer  was  as  much  a 

said:  ''This  offer  plaintiffs  received  term  thereof  as  the  price,  or  the  kind 

on  Saturday  night  at  10  P.  M.,  but  and  quantity  of  the  goods.    After 

instead  of  wiring  back  their  accept-  the  specified  time  passed  without  ao- 

ance  that  night  through  the  same  oeptance  the  offer  was  determined, 

agency,  as  they  might  have  done^  Clark  on  Contracts,  30,  40,  52.    It 

they  delayed  action  until  the  second  follows  from  these  observations  that 

day  thereafter.    It  is  true  that  the  the  acceptance  of  the  plaintiffs  had 

next  day  was  Sunday,  but  no  reason  no  effect."    James  v.  Marion  Fruit 

was  shown  why  acceptance  was  not  Jar  Ca,  69  Ma  App  207. 

wired  back  on  the  evening  of  the  re-  ^  Dunlop  v.  Higgins,  1  H.  L^  Caa 

ceipt  of  the  offer.    If  the  time  for  887;    Dunt^n   v.    Topham,  8   Com. 

acceptance  had  not  been  limited  by  Bench,  325;  Minnesota  Oil  Ca  v.  Col- 

the  terms  of  the  offer,  the  delay  of  lier  White  Lead  Ca,  4  Dia  (U.  a 

acceptance    doubtless    would    not,  C.  C.)'431;  Stockham  v.  Stockham, 

under  the  circumstances,  be  deemed  32  Md.  190;   Abbott  v.  Shepard,  43 

unreasonable  or  untimely.    But  the  N.  H.  14. 

plaintiffs  were  admonished  by  the  An  offer  by  letter,  dated  May  16, 

very  terms  of  the  offer  that  prompt  1884,  and  made  by  the  offerer  "solely 

and  immediate  action  was  required  from  a  feeling  of  friendship"  towards 

of  them  if  they  desired  to  accept  the  the    offeree,    to    purchase    certain 

defendant's  offer,  and  that  if  they  shares  of  stock  "  at  any  time  after 

did  not  so  act.  the  offer  was  with-  January  1, 1886,  if  at  that  time  "  the 

drawn.    They  were  warned  in  the  latter  shall  so  desire,  must  be  ac- 

same  connection  that  the  prices  were  cepted  by  that  date  or  within  a  rea- 

advancing,  and  that  there  was  an  sonable  time  thereafter,  and  an  ac- 

emergency  calling  for  prompt  and  ceptance  of  the  offer  sent  on  July  9, 

immediate  action  on  their  part.    We  1886,  is  not  within  a  reasonable  time, 

feel  justified  in  ruling,  as  a  matter  Park  v.  Whitney,  148  Mass.  278, 19 

of  law,  that  the  acceptance  of  the  N.  E.  R  161. 

plaintiffs,  thirty-six  hours  after  the  ^  Averill  v.  Hedge,  12  Conn.  424, 

receipt   of   the    offer,   even   under  citing   Mactier   v.  Frith,  6   Wend, 

the  circumstances  shown  by  the  evi-  (N.  Y.)  103,  21  Am.  Dea  262w 

dence,  was  not  an  acceptance  within  >  Adams  v.  Lindsell,  IB,  Sc  Aid.  681. 
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unless  the  fact  of  the  delay  be  obvious  to  the  receiver  and  he 
could  not  reasonably  rely  upon  it  as  continuing  without  in- 
quiry. 

§  262.  Bight  to  withdraw  offer. — A  mere  offer  to  enter 
into  a  contract  can,  evidently,  operate  only  during  the  period 
of  its  continuance.  The  very  purpose  of  its  making,  however, 
contemplates  that  it  shall  continue  until  the  other  party  can 
act  upon  it,  unless  it  sooner  expires  by  its  express  or  implied 
limitations,  or  is  sooner  revoked.  But,  being  purely  voluntary, 
it  is  equally  obvious  that  the  party  making  the  offer  may  re- 
tract it  at  any  time  before  it  has  ripened  into  a  contract  by 
acceptance.^  As  stated  by  Lush,  J.,  of  the  Queen's  Bench  Di- 
vision:* "It  is  clear  that  a  unilateral  promise  is  not  bind- 
ing, and  that  if  a  person  who  makes  an  offer  revokes  it  before 
it  has  been  accepted,  which  he  is  at  liberty  to  do,  the  negotia- 
tion is  at  an  end.'  But  in  the  absence  of  an  intermediate  revo- 
cation, a  party  who  makes  a  proposal  by  letter  to  another  is 
considered  as  repeating  the  offer  every  instant  of  time  till  the 
letter  has  reached  its  destination  and  the  correspondent  has 
had  a  reasonable  time  to  answer  it.*  ^  Common  sense  tells  us,' 
said  Lord  Gotten ham,^  ^  that  transactions  cannot  go  on  without 
such  a  rule.'  It  cannot  make  any  difference  whether  the  nego- 
tiation is  carried  on  by  post,  or  by  telegraph,  or  by  oral  mes- 
sage. If  the  offer  is  not  retracted,  it  is  in  force  as  a  continuing 
offer  till  the  time  for  accepting  or  rejecting  it  has  arrived.  * 
But,  if  it  is  retracted,  there  is  an  end  of  the  proposal." 

§  253. Toluntary  offer  may  be  retracted^  thoagh  time 

given  for  its  acceptance. —  It  is  equally  true  that  a  voluntary 

1  Cooke  V.  Oxley,  8  T.  R.  658;  Ste-  'In  Stevenson  v.  MoLean,  L.  B.  5 

Tenson  v.  McLean,  5  Q.  R  Div.  846;  Q.  B.  Div.  346. 

Dickinson  v.  Dodds,  2  Ch.  Div.  468;  >  Citing  Routledge  v.  Grant,  4  Bing. 

Byrne  v.  Van  Tienhoven,  5  C.  P.  Div.  65a 

844;  Bristol  Bread  Ca  v.  Maggs,*44  « Citing  Adams  ▼.  Lindsell,  1  R  & 

Ch.  Div.  616;  Larmon  v.  Jordan,  56  A.  681. 

IlL  204;  Paddock  v.  Davenport,  107  «In  Dunlap  v.  Higgina»  1  H.  L.  Ca& 

N.  C.  710,  12  &  £.  R  464;  Bosshardt  381. 
&  Wilson  Ca  v.  Crescent  OU  Ca,  171 
Pa.  St  109,  82  AtL  R  112a 
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offer  may  be  retracted  at  any  time  before  acceptance,  even 
though  the  proposition  was  in  writing,  and  the  proposer  has 
expressly  stated  that  he  would  permit  the  oflfer  to  remain  open 
for  a  given  period,  which  has  not  yet  expired.^  The  promise 
to  allow  time  for  acceptance,  being  without  consideration,  is, 
of  convseyTaerolymidumpacttcmjSind  the  offer  maybe  revoked 
by  the  proposer  before  acceptance  without  legal  liability. 

§  254.  Volnntary  offer  may  be  reToked  thoagh  de- 
clared irrevocable. —  So  a  voluntary  offer,  as,  for  example,  an 
order  for  goods,  may  be  revoked  at  any  time  before  acceptance, 
even  though  it  may  have  been  in  writing,  and  contained  an 
express  stipulation  that  it  should  be  irrevocable.^  Such  a  con- 
dition,  being  without  consideration,  stands  upon  no  better 
ground  than  the  offer  or  order  itself. 

§  255. Unaccepted  offer  does  not  constitute  sach  a 

contract  as  to  exclude  parol  CTidence. —  So  a  written  offer 
or  order,  before  acceptance,  does  not  constitute  such  a  written 
contract  between  the  parties  as  will  exclude  parol  evidence  as 
to  other  stipulations  which  are  not  included  in  the  order.* 

iRotttledge  ▼.  Grant,  4  Bing.  653;  98  Mich.  828,  53  N.  W.  R.  555,  are  to 
Diokinson  v.  Dodds,  2  Gh.  Div.  463;  the  same  effect 
Cheney  v.  Cook,  7  Wis.  418;  School  *  In  Weiden  v.  Woodruff,  88  Mich. 
Directors  v.  Trefethren,  10  Bradw.  130,  Woodruff  sought  to  recover 
(lU.)  127;  Weiden  v.  Woodruff,  88  upon  an  order  addressed  to  him  stat- 
Mich.  130;  Burton  v.  Shotwell,  18  ing:  '*You  wiU  please  send  me  gal- 
Bush  (Ky.),  271;  Tucker  v.  *Law-  vanized  lightning  rods  for  my  house, 
rence,  56  Vt  467;  Quick  v.  Wheeler,  within  sixty  days,  for  which  I  will 
78  N.  Y.  300;  Bosshardt  &  Wilson  give  you  thirty-five  cents  per  foot,  due 
Ca  V.  Crescent  Oil  Ca,  171  Pa.  St  when  work  is  completed.  H.  Wei- 
109.  32  Atl.  R.  1120.  den."     Plaintiff  proved  that  imder 

2  This  is  well  iUustrated,  as  is  also  this  order  he  had  delivered  two  hun- 
the  rule  of  the  following  section,  by  dred  and  six  feet  of  lightning  rod. 
the  recent  case  of  National  Refining  Defendant,  claiming  that  this  writ- 
Ca  V.  MiUer,  1  S.  D.  548,  47  N.  W.  R.  ten  instrument  did  not  constitute  a 
962,  where  it  was  expressly  stipulated  complete  binding  contract  between 
that  the  offer  (an  order)  should  not  the  parties,  offered  to  prove  the  con- 
be  subject  to  countermand.  Peck  v.  versation  between  plaintiff's  agent 
Freese,  101  Mich.  821, 59  N.  W.  R.  600,  and  defendant  at  the  time  this  order 
and  Challenge  Wind  Mill  Co.  v.  Kerr,  was  given;  that  defendant  reserved 
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§  256. Agreement  npon  consideration  not  to  with- 
draw oflTer. —  It  is  undoubtedly  competent  for  the  parties,  upon 
a  sufficient  consideration,  to  agree  that  the  offer  shall  not  be 
withdrawn  within  a  specified  time,  and  such  an  agreement  is 
binding.  The  consequences  of  the  breach  of  such  an  agree- 
ment are,  however,  material.  If  the  offer  be  a  mere  proposal 
to  enter  into  a  contract,  and  the  proposer,  in  violation  of  his. 
agreement  to  leave  the  proposal  open,  refuses  to  do  so,  and  re- 
vokes it,  he  is  clearly  liable,  but  his  liability  will  be,  not  for 
the  breach  of  the  contract  which  was  never  made,  but  for  the 
breach  of  the  agreement  to  leave  the  offer  open  so  that  such  a 
contract  might  be  made.  No  title  to  the  chattel  to  be  sold 
could  pass  by  such  an  agreement  because  no  contract  of  sale 
has  been  entered  into.  This  must  also  be  the  result  in  every 
case  in  which  the  proposal  does  not  amount  to  a  present  offer 
of  sale  that  requires  no  further  act  on  the  part  of  either  party 
than  a  mere  acceptance  according  to  its  terms.    If,  however, 

the  right  to  countermand  the  order  bound  by  it  in  any  way  to  deliver 
within  sixty  days;  that  he  did  in  any  rod.  Until  accepted  by  him  it 
fact  within  that  time,  and  before  was  not  binding  upon  either  party, 
any  of  the  rod  was  delivered,  act-  Woodruff  testified  that  he  passed 
ually  countermand  the  order;  and  upon  aU  orders  taken  by  his  agents; 
he  further  offered  to  prove  that  at  if  he  considered  the  parties  good  he 
the  time  the  order  was  given  the  *  delivered  the  orders,  and  that  if  he 
number  of  feet  of  rod  to  be  delivered  doubted  the  responsibility  of  the 
was  agreed  upon.  This  evidence  waa  party  who  gave  the  order,  he  had  the 
all  objected  to  and  excluded,  and  right  to  reject  it  Under  such  cir* 
plaintiff  recovered  judgment  for  the  cumstances  it  is  preposterous  to  say 
amount  claimed.  that  there  was  a  valid  binding  con- 
Said  the  court:  "L  This  written  tract  between  the  parties  before 
order  did  not  constitute  such  a  writ-  Woodruff  had  accepted  the  order, 
ten  contract  between  the  parties  as  and  in  some  way  notified  the  defend- 
would  exclude  parol  evidence,  or  pre-  ant  of  that  fact.  Even  independent 
vent  the  defendant  from  showing  of  such  testimony,  before  an  actual 
any  further  agreement  entered  into  acceptance  and  notice  thereof,  the 
between  the  parties  at  the  time  the  defendant  had  the  right  to  withdraw 
order  was  given,  and  not  embraced  his  order.  It  is  similar  to  an  order 
therein.  Richards  v.  FuUer,  37  Mich,  given  a  merchant  for  goods,  which, 
161;  Phelps  v.  Whitaker,  37  Mich.  72,  before  acceptance,  the  party  would 
and  cases  there  cited.  have  a  right  to  withdraw.    1  Par- 

"  II.  This  instrument  was  but  a  sons  on  Con.  (5th  ed.)  483." 
mere    order.      Woodruff   was    not 
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the  proposal  is  such  a  complete  offer  of  present  sale,  an  accept- 
ance of  it  within  the  time  specified  may  operate  to  transfer 
the  title  notwithstanding  an  attempted  revocation  of  the  offer 
by  the  proposer. 

§  267.  -- —  How  oflTer  revoked — Revocation  must  be  act- 
nally  communicated. —  While  the  offer  is,  in  general,  as  has 
Just  been  seen,  subject  to  revocation  by  the  proposer  at  any 
time  before  it  is  accepted,  it  is  obvious  that  such  revocation, 
during  the  time  that  the  offer  might  otherwise  be  accepted, 
must,  in  order  to  be  effectual,  be  communicated  to  the  other 
party.*  The  offer  has  been  communicated  to  the  latter  for  the 
purpose  of  obtaining  his  acceptance  of  it.  and,  clearly,  if  it  is 
to  be  withdrawn  from  his  consideration  during  the  period  in 
which  he  would  otherwise  be  still  invited  to  accept  it,  the  fact 
of  such  withdrawal  must  in  some  way  be  brought  home  to  him. 

No  particular  method  of  communicating  the  fact  of  the  rev- 
ocation would  ordinarily  be  requisite.  Notice  might  be  given 
expressly,  or  the  fact  might  be  made  apparent  from  acts  and 
conduct  leading  necessarily  to  that  conclusion;  as  where  one 
who  has  offered  a  specific  chattel  for  sale  to  A,  sells  it  to  B,  as 
A  knows,  before  the  latter  has  accepted  the  offer.*    The  death 

1  Stevenson  ▼.  McLean,  5  Q.  R  Div.  sell  property,  which  can  be  with- 
346;  Byrne  V.  Van  Tienhoven,5Com.  drawn  at  any  time,  and  which  is 
PL  Div.  844;  Tayloe  v.  Merchants*  F.  made  dependent  on  the  acceptance 
Ins.  Co.,  9  How.  (U.  S.)  890.  of  the  person  to  whom  it  is  made,  is 

2  In  Dickinson  v.  Dodds,  2  Ch.  Div.  a  mere  rmdum  pactum,  how  is  it  pos- 
463,  Mellish,  J.,  says:  "If  a  man  sible  that  the  person  to  whom  the 
makes  an  offer  to  seU  a  particular  ,  offer  has  been  made  can  by  accept- 
horse  in  his  stable,  and  says  *  I  will  ance  make  a  binding  contract  after 
give  you  until  the  day  after  to-mor-  he  knows  that  the  pei*son  who  has 
row  to  accept  the  offer,'  and  the  next  made  the  offer  has  sold  the  property 
day  goes  and  sells  the  horse  to  some-  to  some  one  else?  It  is  admitted  law 
body  else,  and  receives  the  purchase-  that,  if  a  man  who  makes  an  offer 
money  from  him,  can  the  person  to  dies,  the  offer  cannot  be  accepted 
whom  the  offer  was  originally  made  after  he  is  dead;  and  parting  with 
then  come  and  say  '  I  accept,'  so  as  the  property  has  very  much  the  same 
to  make  a  binding  contract,  and  so  effect  as  the  death  of  the  owner,  for 
as  to  be  entitled  to  recover  damages  it  makes  the  performance  of  the  offer 
for  the  non-delivery  of  the  horse?  If  impossible.  I  am  clearly  of  opinion 
the  rule  of  law  is  that  a  mere  offer  to  that,  just  as  when  a  man  who  has 
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of  the  proposer  will  also  operate  as  a  revocation ;  *  as  would 
doubtless,  in  many  cases/bis  subsequently  occurring  insanity' 
or  bankruptcy.* 

§  358. Mailing  letter^  etc.^  not  enough. —  Where  the 

offer  was  made  by  mail  or  telegraph,  the  requirement  of  actual 
communication  of  its  withdrawal  applies  with  full. vigor,  and 
it  is  abundantly  settled  that,  unlike  the  case  of  the  acceptance, 
the  mere  depositing  of  the  letter  of  withdrawal  in  the  post- 
oflBce,  or  the  delivery  of  a  message  to  the  telegraph  company 
for  transmission,  will  not  operate  a  revocation,  and  the  offer 
will  remain  open  until  the  notice  of  its  revocation  is  actually 
received.* 

If,  therefore,  an  acceptance  of  the  offer  has  been  duly  mailed, 
it  will  not  be  affected  by  a  revocation  of  the  offer  mailed  be- 
fore the  acceptance  was  mailed,  but  not  received  until  after- 
wards.* The  acceptance  made  by  the  post  is  not  affected  by 
the  fact  that  a  letter  of  revocation  is  on  its  way.  This  would 
be  true>  moreover,  even  though  the  letter  of  acceptance,  duly 
mailed,  were  delayed  or  never  received.* 

§  259. OflTer  under  seal. —  "An  exception  to  the  gen- 
eral rule  as  to  the  revocability  of  an  offer,"  says  Sir  William 

made  an  offer  dies  before  it  is  ao-  '  See  Mechem  on  Agency,  §  268. 

cepted,  it  is  impossible  that  it  can  be  *  Stevenson  v.  McLean,  5  Q.  B.  Div. 

then  accepted,  so  when  once  the  per-  846;  Tayloe  v.  Merchants'  F.  In&Ckx, 

son  to  whom  the  offer  was  made  0  How.  (U.  S.)  390;  Wheat  ▼.  Cross, 

knows  that  the  property  has  been  81  Md.  99, 1  Am.  R.  28;  Kempner  v. 

sold  to  someone  else,  it  is  too  late  for  Ck>hn,  47  Ark.  519,  58  Aul  R  775, 1  S. 

him  to  accept  the  offer.*'    Followed  W.  R.  869;  Sherwin  ▼.  National  CSash 

in  Ck)leman  v.  Applegarth,  68  Md.  Register  Ca,  5  (}ola  App.  162, 38  Pac 

21,  6  Aul  St.  R.  417.    To  like  effect:  R  892. 

School  Directors  v.  Trefethren,   10  »  Byrne  v.  Van  Tienhoven  (1880),  5 

Bradw.  (IlL)  127.    See  also  Gilbert  v.  Com.  PL  Div.  844, 49  Law  Jour.  Cona. 

Holmes,  64  III.  548;  Ahem  v.  Baker,  PI.  816, 42  Law  Times,  871;  Henthom 

34  Minn.  98,  24  N.  W.  R  841;  Walker  v.  Fraser,  [1892]  2  Ch.  27,  C.  A. 

V.  Denison,    86  la  142;    BisseU    v.  ^Dunlop  v.  Higgins  (1848),  1  H.  L. 

Terry,  69  IlL  184.  Caa  881;  Household,  etc.  In&  Ca  v. 

1  See   preceding   note;   Anson  on  Grant  (1879),  4  Ex.  Div.  216,  48  L. 
Contracts  (7th  ed.),  27.  Jour.  Ex.  577, 41  L.  Times,  298,  6  Eng. 

2  See  Mechem  on  Agency,  §  254  RuL  Cas.  115^ 
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Anson,  ^^  must  be  made  in  the  case  of  offers  under  seal.  Such 
an  offer  cannot  b^  revoked:  even  though  it  is  not  communis 
cated  to  the  offeree  it  remains  open  for  his  acceptance  when 
he  becomes  aware  of  its  existence."* 

§  260. Lapse  of  oflTer  —  Notice.—  Where  the  offer  was, 

by  its  express  terms,  to  remain  open  for  a  prescribed  period,  it 
will,  unless  previously  accepted,  lapse  and  expire  by  its  own 
limitation  at  the  expiration  of  that  period,  and  no  notice  of 
such  expiration  is  necessary.*  So  though  no  time  was  expressly 
prescribed,  the  offer  must,  as  has  been  seen,  be  accepted  if  at 
all  within  a  reasonable  time,  and  if  not  so  accepted  it  also  will 
lapse  and  expire  without  notice  when  that  reasonable  time  has 
expired.* 

But  where  the  offer  is  thus  one  which  may  be  accepted  within 
a  reasonable  time,  and  the  other  party  signifies  his  acceptance 
of  it  within  a  time  which  he  could  fairly  have  supposed  to  be 
reasonable,  good  faith,  it  is  held,*  requires  that  the  proposer,  if 
he  intends  to  retract  on  account  of  the  delay,  shall  make  known 
that  intention  promptly.  ^^  If  he  does  not,  he  must  be  regarded 
as  waiving  any  objection  to  the  acceptance  as  being  too  late." 

§  261.  Waiver  of  revocation. —  A  party  who  has  taken 

all  necessary  steps  to  withdraw  an  offer  may,  nevertheless,  with 
the  consent  of  the  other  party,  waive  his  revocation  and  com- 
plete the  contract.  If,  therefore,  a  person  who  has  ordered 
goods  withdraws  his  offer,  but,  on  being  advised  that  the  goods 
have  been  shipped,  is  requested  to  receive  them  and  hold  for 
further  advice,  and  does  receive  the  goods  and  disposes  of  them 
as  his  own,  the  withdrawal  will  bo  deemed  to  have  been  waived 
by  both  parties,  and  the  vendor  cannot  treat  the  contract  as 
thereby  rescinded.' 

1  Anson  on  Contracts  (7th  ecL),  80,  *  Phillips  v.  Moor  (1880),  71  Me.  7a 

citing  Doe  v.  Knight,  5  R  &  Q  71 ;  »  Sullivan  v.  SulUvan,  70  Mich.  583, 

Xenoe  v.  Wickham,  L.  R  2  H.  L.  29a  88  N.  W.  R  472,  76  Mich.  101,  42  N. 

s  Leake  on  Contracts  (1878),  p.  40.  W.  R.  109a 

s  See  Ramsgate  Hotel  Ca  v.  Monte- 
fiore,  L.  R.  1  Exch.  109, 
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§  262.  Withdrawal  of  acceptance. — "An  acceptance,  while 
in  course  of  communication,"  says  Mr.  Leake,*  "  may  be  inter- 
cepted in  fact,  or  may  be  revoked  by  an  actual  communication 
to  that  effect  before  the  acceptance  is  received ;  bat  as  the  com- 
munication of  the  acceptance  completes  the  contract,  it  cannot 
afterwards  be  revoked  without  the  consent  of  the  other  party. 

"  A  letter  once  posted  cannot  be  withdrawn  by  reason  of  the 
regulations  of  the  postoffice;'  but  the  operation  of  the  letter 
may  be  revoked  by  any  other  means,  if  possible,  before  it  is 
actually  delivered.'  Thus,  if  a  letter  accepting  a  proposed  con- 
tract be  posted,  and  a  subsequent  letter  recalling  the  accept- 
ance be  also  posted,  and  arrive  at  the  same  time  with  the  former 
letter,  there  is  no  contract.*  A  revocation  or  change  of  inten- 
tion as  to  acceptance^  not  communicated  until  after  the  accept- 
ance is  complete,  is  void  of  operation.'* 

n. 

Of  Unilatkbal  Contracts. 

§263.  Unilateral  contracts — Options. —  Closely  allied  to 
the  subject  of  the  preceding  sections  is  that  of  the  so-called 
option  .or  unilateral  agreement,  which  presents  itself  in  various 
forms,  but  usually  in  that  of  an  undertaking  by  one  party  to  sup- 
ply such  goods  as  the  other  may  require  during  a  given  period, 
though  such  other  party  may  not  bind  himself  to  take  any. 

Upon  this  subject  Mr.  Bishop  uses  strong  language,*  saying 
that  ^^  unless  both  are  bound,  so  that  an  action  could  be  main- 
tained by  either  against  the  other  for  a  breach,  neither  will  be 
bound.*  This  proposition  is  absolutely  axiomatic,  not  admitting 
of  being  overthrown  by  authorities,  so  long  as  the  law  requires 
something  of  value  as  a  consideration;  for,  where  it  is  admitted 

1  Leake  on  Contracts  (1878),  p.  46.    Shaw  &  Dunlop  (Sootch),  100;  Lang- 

2  In  the  United  Sttites  the  practice    delPs  Cas.  on  Contr.  11^ 

is  often  otherwise.  ^  Bishop  on  Contracts,  §  7a 

>  Citing  Cockbum,  G.  J.,  in  New-       «  Citing  Stiles  v.  McClellan,  6  Cola 

combe  v.  De  Roos,  2  £1  &  EL  271.         89;   Townsend  v.  Fisher,  2  Hilton 

*Dunmore  v.  Alexander  (1830),  9    (N.  Y.),  47;  E wins  v.  Gordon,  49  N.  H. 
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that  there  is  nothing  for  A's  promise  to  rest  on  bat  B's  promise, 
if  B  has  not  promised,  A's  promise  rests  on  nothing,  and  is  void. 
There  may  be  cases  in  seeming  contradiction  to  this;  if  there 

are  any  really  so,  they  are  not  to  be  followed.    In  one  case,* 

1  Great  Northern  Ry.  Ckx  v.  Wi tham,  absolute  mutuality  of  engagement, so 

L.  R  9  C.  P.  16,  7  Eng.  R  180.      ,  that  each  party  has  the  right  at  once 

In  Campbell  v.  Lambert,  86  La.  to  hold  the  other  to  a  positive  agree- 
Ann.  85,  51  Am.  R.  1,  the  parties  ment'  1  Pars.  Cont  448.  Thus  it 
signed  a  paper  in  which  they  de-  has  been  held  that  a  written  agree- 
clared  that  they  had  '*  mutually  ment  to  give  A  the  refusal  of  a  lease 
agreed  with  each  other  "  that  Lam-  of  a  farm  at  a  stipulated  rent,  with 
bert  should  furnish  and  deliver  to  no  agreement  on  the  part  of  A  to 
Campbell  such  quantities  of  coal  as  take  it,  and  no  other  consideration, 
the  latter  might  require  during  a  is  void.  Burnet  v.  Bisco,.  4  Johna 
certain  year  "to  the  extent  of  sixty  235.  So  a  contract  in  writing  to  con- 
thousand  barrels,  with  the  privilege  vey  lands  at  a  fixed  price  and  within 
of  twenty  thousand  barrels  or  more,  a  stated  time,  where  the  other  party 
to  be  delivered  with  dispatch  in  such  did  not  himself  take  and  nothing 
quantities  and  at  such  places "  as  was  paid  or  agreed  to  to  be  paid  by 
Campbell  should  designate,  Lambert  him,  was  held  void.  Bean  v.  Bur- 
to  receive  a  certain  price  per  barrel  bank,  16  Ma  458.  Again,  where  the 
payable  at  the  end  of  each  month,  purchaser  at  an  execution  sale  gave 
Lambert  delivered  thirty-three  thou-  the  defendant  a  written  promise  to 
sand  three  hundred  and  forty-five  reconvey  upon  the  payment  of  a 
barrels,  and  then,  owing  to  a  great  specified  sum  by  a  day  named,  but 
increase  in  price  and  large  and  rapid  the  defendant  did  not  bind  himself 
orders  from  Campbell,  refused  to  de-  to  make  such  payment,  the  promise 
liver  mora  Campbell  thereupon  de-  was  held  to  be  without  considera- 
manded  the  balance  of  the  eighty  tion.  Mers  v.  Franklin,  68  Ma  127. 
thousand  barrels,  and  upon  failure  The  following  case  is  yet  more  ex- 
to  deliver  sued  for  the  differei^ce  be-  actly  in  point,  viz. :  It  was  held  that 
tween  the  contract  price  and  the  a  written  agreement  under  which 
then  market  price.  "  But  on  plaint-  one  party  was  to  deliver  to  the  other 
iflp's  own  theory,"  said  the  court,  **  it  prairie  hay  *  not  to  exceed  two  hun- 
is  manifest  that  the  agreement  is  a  dred  tons,'  payment  to  be  made  on 
nudum  pactum.  We  scan  its  pro-  delivery  of  designated  instalments, 
visions  in  vain  to  find  the  imposition  did  not  confer  upon  the  latter  party 
on  Campbell  of  any  obligation  to  a  right  to  enforce  delivery  to  the 
take  or  pay  for  any  amount  of  coal  limit  mentioned ;  was  therefore  with- 
whatever.  He  undertakes  nothing,  out  complete  mutuality,  and  left  it 
except  to  p&y  at  the  end  of  each  optional  with  each  party  to  avoid 
month  for  such  coal  as  he  may  have  the  agreement  on  giving  notice  to 
chosen  to  order.  One  promise  may  the  other  at  any  period  during  the 
be  a  good  consideration  for  another  time  of  delivery.  Houston,  eta  Ca 
promise,  but  not  *  unless  there  is  an  v.  Mitchell,  88  Tex.  85i  If  the  con- 
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parties  agreed  that  one  of  them  should  supply  the  other  during 
a  designated  period  with  certain  stores,  as  the  latter  might 
order.  He  made  an  order  which  was  filled;  then  made  an- 
other, which  was  declined;  and  on  suit  brought  the  defendant 

dition  upon  which  defendant's  prom-  that  town  at  a  given  rate  ^to  con- 

ise  was  to  take  effect  had  been  the  tinue  in  force  tiU  close  of  navigation 

doing  of  something  involving  labor  unless  notice  to  contrary."  A  replied 

or  other   value  by  Campbell,  and  the  same  day  accepting  the  proposal 

upon  the  faith  of  said  promise,  and  Hetd,  that  to  ascertain  the  terms  of 

before  its  revocation,  Campbell  had  the  agreement,  regard  was  to  be  had 

done  the  thing,  different  principles  to  the  whole  correspondence,  and  not 

would  apply,  not  necessary  to  specify  the  two  last  letters  only.    Heldt  also, 

here.    But  the  foregoing  cases  suffi-  that,  by  the  terms  so  ascertained,  the 

ciently  show  that  the  mere  exercise  relation  of  the  parties  was  in  the  nat- 

of  an  option  to  exact  the  perform-  ure  of  an  open  proposition  by  B»  to 

ance  of  a  promise  does  not  alter  the  which  A  might  from  time  to  time 

situation  of  the  parties,  and  does  not  give  effect  as  a  contract  by  deliver- 

prevent  the  promisor  from  exercia-  ing  flour  and  grain  and  calling  for 

ing  his  right  of  refusal.    The  author-  its  transportation,  and  B's  right  to 

ities  quoted  are  sound  and  applica-  end  which  by  notice  was  unqualifled. 

ble  to  our  law.    On  these  grounds  Held,  further,  that  after  giving  A  no- 

we  hold  that  defendants  were  not  tioe  of  a  change  of  rates  to  take  effect 

bound  in  law  to  execute  the  naked  on  a  certain  day,  B's  obligation  to 

promise   contained  in  their  agree-  carry  any  of  A's  flour  or  grain  at  the 

ment,  but  had  the  right  at  any  time  former  rates  after  that  day  was  lim- 

to  refuse  to  proceed  in  execution  ited  to  such  flour  and  grain  as  at  the 

thereof,  and  for  such  refusal  are  not  time  of  the  notice  had  been  delivered 

responsible  in  damages  to  plaintiff."  to  B  by  A  for  transportation. 

In  Thayer  v.  Burchard,  99  Mass.  In  Bailey  v.  Austrian,  19  Minn.  585, 

508,  A  wrote  to  B,  a  common  carrier  plaintiffs  being  engaged  in  a  general 

overoneof  two  routes  from  the  west,  foundry  business,  defendant  prom- 

that  he  was  about  to  buy  grain  in  ised  to  supply  them  with  aU  the  Lake 

the  west  and  wished  to  hear  soon  if  Superior  pig  iron  wanted  by  them  in 

B  was  disposed  to  contract  for  its  their  business  from  September  2d 

transportation,  as  he  should  buy  in  a  until  December  81st  next  ensuing,  at 

different  market  for  B's  route  than  specifled  prices,  and  plaintiffs  simul- 

for  the  other.    B,  in  reply,  stated  his  taneously  promised  to  purchase  of 

rates  for  carrying  flour  from  the  end  defendant  all  of  said  iron,  which  they 

of  a  canal  to  several  towna    A  then  might  want  in  their  said  business 

wrote  asking  whether  the  rates  ap-  during  the  time  above  mentioned,  at 

plied  to  grain  as  well  as  flour,  and  said  prices.    Held,  that  this  state  of 

whether  B  would  abate  a  discrimina-  facts  did  not  establish  a  valid  con- 

tion  in  them  against  A's  town.    B  tract,  since  it  did  not  establish  an  ab- 

answered  that  he  would  carry  A's  solute  mutuality  of  engagement,  giv- 

flour  and  grain  from  the  canal  to  ing  each  party  the  right  to  hold  the 
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rested  his  case  on  the  lack  of  mutuality  in  the  contract,  which, 
he  contended,  rendered  it  void.  Plainly  it  stood,  in  law,  as  a 
mere  continuing  offer  by  the  defendant;  but,  when  the  plaintiff 
made  an  order,  he  thereby  accepted  the  offer  to  the  extent  of 
the  order,  and  it  was  too  late  for  the  other  to  recede.  So  judg- 
ment went  for  the  plaintiff;  Brett,  J.,  observing  that  this  case 
*does  not  decide  the  question  whether  the  defendant  might 

other  to  a  positive  agreement  See  fendant  ''to  deliver  to  plaintiff  as 
also  Tarboz  v*  Gotzian,  20  Minn.  189.  many  grapes  as  he  should  wish  at  a 
In  Drake  v.  Vorse,  52  Iowa,  417,  given  price  "is  a  mere  offer,  which 
where  the  defendant  contracted  to  the  plaintiff  had  the  right  to  accept 
purchJEise  from  the  plaintiff,  at  a  cer-  or  reject,  and  defendant  to  retract 
tain  fixed  price,  all  of  the  castings  he  at  any  time  before  acceptance;  but 
should  want  during  the  year  in  his  when  the  plaintiff  named  the  quan- 
business,  it  was  held  that  the  con-  tity  which  he  would  take,  the  con- 
tract did  not  preclude  him  from  en-  tract  became  complete,  and  both  par« 
tering  into  a  partnership  during  the  ties  were  bound  by  it. 
year,  and  would  not  become  obliga-  In  Chicago,  etc.  Ry.  Co.  v.  Dane,  43 
tory  upon  the  firm.  N.  Y.  240,  where  the  defendant  offered 
In  Burton  v.  Great  Northern  Ry.  by  letter  to  receive  from  plaintiff  and 
Ca,  9  Exch.  507,  where  an  agent  transport  a  quantity  of  iron  not  to 
•agreed  to  transport  all  the  goods  that  exceed  a  certain  number  of  tons,  at  a 
might  be  '*  presented  to  him  "  for  that  specified  rate  per  ton,  and  the  plaint- 
purpose  during  the  year,  but  the  prin-  iff  answered  merely  assentmg  to  the 
•cipal  did  not  expressly  agree  to  fur-  proposal,  but  did  not  agree  on  his 
nish  any  goods  for  transportation,  it  part  to  deliver  any  iron  for  such 
was  held  that  the  agreement  was  transportation,  it  was  held  that  there 
binding  upon  the  agent  only,  and  was  no  valid  contract  binding  on 
that  the  principal  might  at  any  time  either  party. 

refuse  to  furnish  any  goods,  and  thus  In  Bryant  v.  Smith,  87  Mich.  525, 
practically  terminate  the  agency  dur-  49  N.  W.  R  889,  the  plaintiffs  sued 
ing  the  year  without  liability.  defendant  for  the  breach  of  an  agree- 
In  Rhodes  v.  For  wood,  L.  R.  1  App.  ment  which  was  reduced  to  writing 
Oas.  256, 15  Eng.  R.  (Moak),  124,  where  but  not  signed,  under  which  def end- 
the  owner  of  coal  mines  appointed  ant  agreed  to  sell  and  deliver,  and 
agents  for  the  sale  of  the  coal  at  Liv-  plaintiffs  to  receive  and  pay  for,  five 
erpool  for  seven  years,  but  did  not  car-loads  of  wood  at  a  stated  price 
agree  to  furnish  them  any  coal  to  per  cord.  Defendant  further  agreed 
sell  during  that  period,  it  was  held  to  sell  and  deliver  to  plaintiffs  as 
that  the  owner  might  sell  his  mines  much  more  of  the  same  kind  of 
and  terminate  the  agency,  even  wood  as  they  should  order  at  the 
though  the  seven  years  had  not  ex-  same  price.  After  delivering  eight 
pired,  without  liability  to  the  agents,  car-loads,  further  delivery  was  re- 
in Keller  v.  Ybarru,  8  Cal.  147,  it  fused,  and  plaintiffs  were  held  not  to 
was  held  that  an  undertaking  by  de-  be  entitled  to  recover. 
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have  absolved  himself  from  the  further  performance  by  giving 
notice.' " 

§  264.  .  But  in  a  very  late  case  in  Maryland,^  the  question 

of  the  right  of  the  promisor  to  absolve  himself  from  further 
performance  by  giving  notice  was  decided  in  the  negative.  In 
that  case  defendants  had  agreed  tp  sell  and  deliver  to  the 
plaintiffs  during  the  month  of  September  from  three  hundred 
to  five  hundred  tons  of  acid  phosphate.  The  phosphate  was  to 
be  "  filled  into  buyers'  bags  and  delivered  to  buyers'  drays  in 
sellers'  factory."  Plaintiffs  were  "  to  give  ample  notice  of  their 
wants  twenty-four  hours  ahead  "  and  were  to  pay  cash  on  de- 
livery. Three  hundred  tons  were  delivered  and  paid  for  in 
cash  on  delivery.  The  defendants  then  informed  the  plaintiffs 
that  they  would  decline  to  deliver  any  more.  Plaintiffs  denied 
their  right  so  to  decline,  and  on  the  22d  of  September  notified 
defendants  of  their  desire  to  take  the  remaining  two  hundred 
tons  and  requested  the  delivery  thereof.  Defendants  refused 
to  deliver,  and  suit  was  brought  to  recover  damages  for  the 
breach  of  the  contract.  Said  the  court:  "  The  plaintiffs  had  an 
option  to  make  a  demand  for  the  delivery  of  the  remaining  two 
hundred  tons  of  phosphate  or  any  portion  of  it.  The  plaintiffs 
were  not  bound  to  make  a  demand  for  delivery,  but  if  they  did 
so,  the  defendant  had  agreed  to  deliver  the  article.  It  seems 
to  be  a  settled  principle  that  an  agreement  may  be  so  framed 
as  to  leave  one  party  an  option,  and  thus  impose  no  obligation 
on  the  other  party  until  the  option  is  exercised  so  as  to  create 
an  obligation.^  In  contracts  of  this  nature,  when  one  party 
has  an  option,  and  gives  notice  that  he  has  exercised  it^  the 
effect  of  such  notice  is  to  impose  on  the  other  party  a  binding 
obligation  enforceable  at  law."  •  As  to  the  effect  of  the  notice 
of  withdrawal  of  the  offer,  which  was  of  the  essence  of  the  case, 
the  court  dispose  of  it  by  adopting  the  rule  laid  down  by  the 

1  Dambmann  v.  Rittler,  70  Md.  880,       *"Such  is  clearly  the  doctrine  as 
14  Am.  St  R  36i  17  Atl.  R  389.  expounded  by  Parke,  J.,  in  Chippen- 

2Citing  2  Parsons  on  Contracts, 657;    dale  v.  Thurston,  4  Car.  &  P.  101." 
Wolf  V.  WiUetts,  35  IlL  88;  Jenkins 
V.  Green,  27  Beav.  437. 
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United  States  supreme  court,^  that "  the  promisee,  if  he  pleases, 
may  treat  the  notice  of  intention  as  inoperative,  and  await  the 
time  when  the  contract  is  to  be  executed,  and  then  hold  the  other 
party  responsible  for  all  the  consequences  of  non-performance. 

1  In  Wheeler  v.  New  Brunswick,  contract.    It  was  bound  by  the  con- 
eta  R.  R.  Ca.  115  U.  a  29.  tract  to  take  of  appellant,  at  the 

In  National  Furnace  Oa  v.  Keystone  price  named,  its  entire  supply  of  iron 
Mfg.  Ca,  110  UL'  427,  where  it  was  for  the  year,— that  is,  such  a  quan- 
urged  that  there  was  no  mutuality,  tity  of  iron,  in  view  of  the  situation 
the  court  said:  *'The  undertaking,  and  business  of  appellee,  as  was  rea- 
here,  was  substantially  this:  Appel-  sonably  required  and  necessary  in  its 
lant  agreed  to  deliver  m  car,  at  Ster-  manufacturing  business.  Such  con- 
ling^  lUinois,  all  the  iron  that  appellee  tracts  are  not  unusual  A  foundry 
needed  in  its  business  during  the  may  purchase  its  supply  of  coal  for 
then  ensuing  year,  at  $22.85  per  ton.  the  season,  of  the  coal  dealer.  A 
Appellee,  on  its  part,  agreed  to  take  hotel  may  do  the  same.  A  city,  for 
its  year's  supply  of  iron  of  the  appel-  the  use  of  the  public  schools,  may 
lant,  and  pay  for  the  same  $22.35  per  engage  its  supply  of  coal  for  the 
ton.  We  do  not  regard  t)ie  contract  winter,  at  a  specified  price.  Such 
void  on  the  ground  stated.  It  is  true  contracts  are  not  uncommon,  and 
that  appellee  was  only  bound  by  the  we  have  never  understood  that  they 
contract  to  accept  of  appellant  the  were  void.  Smith  v.  Morse,  20  La. 
amount  of  iron  it  needed  for  use  in  Ann.  220,  is  a  case  in  point.  In  this 
its  business;  but  a  reasonable  con-  case  Smith  agreed  to  furnish  Morse 
struction  must  be  placed  upon  this  all  the  ice  he  might  require  for  the 
part  of  the  contract,  in  view  of  the  use  of  his  hotel  for  five  years,  at  a 
situation  of  the  partiea  Appellee  certain  price.  Smith  undertook  to 
was  engaged  in  a  large  manufactr  avoid  the  contract,  on  the  ground 
uring  business,  necessarily  using  a  that  Morse  was  not  bound,  but  the 
large  quantity  of  iron  in  the  trans-  court  held  the  contract  valid  and 
action  of  its  business.  It  is  not  to  be  binding  on  both  parties." 
presumed  that  appellee  would  close  In  Lee  Silver  Mining  Ck).  v.  Omaha, 
its  business  and  need  no  iron,  but,  eta  Smelting  Ca,  16  Ck>la  118,  26 
on  the  contrary,  a  reasonable  pre-  Paa  R  S26,  the  smelting  company 
sumption  would  be  that  the  business  addressed  a  letter  to  the  mining 
would  be  continued,  and  appellee  company  saying:  "For  a  period  of 
would  necessarily  need  the  quantity  six  months  from  date  we  offer  for 
of  iron  which  it  had  been  in  the  the  product  of  the  Robert  £.  Lee 
habit  of  using  during  previous  years,  mine  as  follows:  Up  to  75  ounces 
It  cannot  be  said  that  appellee  was  per  ton,  will  pay  92  per  cent,  of  New 
not  bound  by  the  contract.  It  had  York  quotations;  76  to  150  ounces 
no  right  to  purchase  iron  elsewhere  silver  per  ton,  93^  per  cent,  of  New 
for  use  in  its  business.  If  it  had  York  quotations;  151  to  250  ounces 
done  so,  appellant  might  have  main-  silver  per  ton,  94  per  cent,  of  New 
tained  an  action  for  a  breach  of  the  York  quotations;  251  ounces  up,  sil- 
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.  .  .  On  the  other  hand,  the  promisee  may,  if  he  thinks 
proper,  treat  the  repudiation  of  the  other  party  as  a  wrongful 
putting  an  end  to  the  contract,  and  may  at  once  bring  his  ac- 
tion on  a  breach  of  it."    This  process  of  reasoning  seems  very 

ver  per  ton,  95  per  cent  of  New  agree  to  ship  any  definite  quantity 
York  quotations.  Deducting  seven-  of  lead,  they  did  bind  themselves  to- 
teen  dollars  and  fifty  cents  ($17.50)  ship  over  the  road  of  the  company 
per  ton  for  working  charges.  Price  any  lead  they  should  ship  to  St. 
of  silver  based  on  New  York  quota-  Louis,  and  that  that  was  a  sufficient 
tions  on  day  of  settlement.  Yours  consideration  for  the  company's 
truly,  Omaha  and  Grant  S.  &  R  Ca  guaranty  of  rates." 
By  Henry  Head.  This  letter  was  In  Cherry  v.  Smith,  3  Humph, 
also  signed  by  the  mining  company  (Tenn.)  19,  89  Am.  Dea  150,  Smith 
as  evidence  of  its  acceptance.  The  signed  a  paper  stating:  "We  agree 
mining  company  delivered  to  the  to  ship  and  forward  to  D.  Cherry 
smelting  company  all  its  product  for  ...  a  number  of  barrels  of  salt, 
a  number  of  months,  when  it  leased  not  to  exceed  one  hundred  and  fifty, 
its  mines  to  a  stranger,  who  refused  when  called  on,  at  the  rate  of  fifty 
to  deliver  any  more  ore  to  the  smelt-  cents  a  bushel.  .  .  ."  In  an  ac- 
ing  company.  In  an  action  by  the  tion  by  Cherry  against  Smith  for  a 
latter  to  recover  damages,  it  was  refusal  to  deliver  the  salt,  it  was 
urged  that  there  was  no  mutuality  urged  that  the  paper  was  not  a  con- 
in  the  contract,  but  the  court  held  tract,  and  if  it  was  there  was  no  mut- 
otherwise,  saying:  "An  almost  par-  uality.  But  the  court  said:  "As  to 
allel  case  to  the  one  under  consider-  the  first  point,  we  think  the  paper 
ation,  in  many  respects,  was  Riggins  contains  an  undertaking  on  the  part 
V.  Railroad  Ca,  73  Ma  598,  growing  of  the  defendants.  They  say:  'We 
out  of  the  following  memorandum:  agree  to  ship  and  forward,*  etc., 
*  Kansas  City,  Ma,  November  6, 1872.  thereby  obliging  themselves  to  per- 
Lead  from  Baxter  to  St.  Louis  at  22|  form  what  they  thus  agree  to  da 
per  100.  All  lead  shipped  by  Chap-  As  to  the  second  point,  we  think 
man  &  Riggins  to  be  forwarded  by  there  is  mutuality  in  this  contract. 
M.  R.  F.  S.  &  G.  R.  R  at  above  rates  The  fact  that  the  agreement  is  op- 
frouL  January  1st,  1873,  to  January  tional  as  to  one  of  the  parties,  and 
1st,  1874,  and  above  rates  guaranteed  obligatory  as  to  the  other,  does  not 
for  same  time.  H.  J.  Hayden,  G.  F.  A.,  destroy  its  mutuality.  If  there  be  a 
Riggins  and  Chapman,'  —  the  breach  sufficient  consideration  on  both  sides 
alleged  being  that  the  railroad  com-  it  is  mutual  Disborough  v.  Neilson, 
pany  refused  to  transport  large  quan-  3  Johns.  Caa  81;  Giles  v.  Bradley,  2 
titles  of  lead  offered  by  plaintiff  at  id.  253;  Penniman  v.  Hartshorn,  13 
the  rates  mentioned  in  the  proposi-  Mass.  91.  The  stipulation  here  is,  by 
tion.  The  same  defenses  were  inter-  the  one  party,  that  they  will  deliver 
posed  that  are  here  insisted  upon  in  the  salt  when  called  on,  and  by  the 
argument,  and  it  was  held  that,  al-  other  that  he  will  pay  for  the  salt 
though  Riggins  &  Chapman  did  not  so  delivered  at  fifty  cents  per  busheL 
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much  like  peiitio  princi.pi%  inasmuch  as  it  appears  to  assume 
that  a  contract  as  to  the  two  hundred  tons  existed  between  the 
parties,  when  this  was  the  very  question  at  issue. 

Much  conflict  of  authority  exists,  as  will  be  seen  from  the 
cases  cited  in  the  notes. 

This  constitutes  the  mutuality.  These  valid  and  binding  contract  for  the 
promises,  the  one  in  consideration  of  entire  season." 
the  other,  are  sufficient  to  make  the  In  Sheffield  Furnace  Co.  v.  Hull 
contract  binding.  The  agreement  Coal  Ca,  101  Ala.  446, 14  a  R  672,  it 
on  the  part  of  Cherry  is  to  x>ay  for  was  held  tliat  ^  where  an  agreement 
the  salt  at  the  rate  of  fifty  cents  per  m  writing  evidences  a  sale  and  pur- 
bushel,  and  he  cannot  claim  the  per-  chase  of  a  certain  quantity  of  coke 
formance  of  the  engagement  on  the  at  a  specified  price,  provided  the 
part  of  the  defendants,  unless  he  is  seller  is  able  to  induce  coke  manu- 
ready  to  fulfill  his  own  as  set  out  in  facturers  to  build  ovens  and  make  a 
the  contract  It  cannot,  therefore,  certain  portion  of  the  stipulated 
be  regarded  as  a  naked  undertaking  amount  of  coke,  and  provides  for  no- 
by  one  party  only;  for  mutual  exec-  tice  by  the  seller  at  various  times 
utory  undertakings  constitute  a  suf-  mentioned  as  to  how  much  of  the  en- 
ficient  consideration.  Disborough  v.  tire  quantity  of  coke  can  be  supplied 
Neilson,  3  John&  Cas.  81."  during  certain  specified  periods,  and 

In  Kaufman  Bros.  &  Ca  v.  Farley  recites  that  the  conditions  of  sale, 

Mfg.  Co.,  78  Iowa,  679,  43  N.  W.  R  binding  the  buyer  to  take  the  coke 

612, 16  Am.  St  R  462,  it  was  held  that  as  specified  and  giving  the  seller  the 

''a  contract  to  furnish  a  vendee  with  option  to  furnish  it,  are  entered  into 

a  certain  line  of  goods  tor  sale  in  a  to  enable  the  seller  to  induce  the 

specified  district,  with  a  provision  manufacturers   to   build    sufficient 

that  the  goods  shall  be  sent  him  as  ovens  by  promising  a  certain  sale  of 

he  orders  them,  and  as  long  as  he  has  their  product  at  a  fixed  price,  the 

sale  for  them,  is  an  agreement  on  the  seller  obligating  himself  to  use  his 

part  of  the  vendor  to  furnish  the  best  endeavor   to   accomplish   this 

goods  as  ordered  by  the  vendee,  and  end,  though  at  the  time  made  such 

not  only  to  fill  orders  taken  by  him;  agreement  was  unilateral,  imposing 

nor  can  the  vendor  terminate  the  no   enforceable   obligation   on   the 

contract  at  pleasure."  seller,  and  therefore  not  binding  on 

In  Cooper  v.  Lansing  Wheel  Co.,  94  the  buyer,  when  the  seller  induces 

Mich*  272,  64  N.  W.  R  39,  it  was  held  the  manufacturers  to  build  ovens 

that "  where  carriage  manufacturers  sufficient  in  number  to  produce  the 

make  an  order  for  whatever  wheels  requisite  quantity  of  coke,  the  uni- 

they  may  want  during  a  specified  lateral  agreement  is  converted  from 

season,  at  prices  stated  in  the  order,  a  conditional  and  optional  one  into  a 

which  is  accepted  by  the  orderee,  mutually  binding  contract,  impos- 

the  order  and  acceptance,  when  sup-  ing  mutually  enforceable  obligations 

piemen  ted  by  the  filling  of  one  or  on  the  parties  thereto,  for  the  breach 

more  orders  for  wheels,  become  a  of  which  suit  can  be  maintained.*' 
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III. 

Of  Mistakes  in  Making  the  Oontbaot. 

§  265«  Mistakes  of  parties  in  making  the  contract. —  Tn 

order  that  there  may  be  a  contract  between  the  parties  it  is 
evident  that  the  parties  must  agree  —  they  must,  as  it  is  so 
often  said,  assent  to  the  same  thing  in  the  same  sense.  In  a 
particular  case,  however,  it  may  be  found  that,  owing  to  the 
mistake,  misapprehension  or  ignorance  of  one  or  both  of  the 
parties,  they  have  not  agreed,  although,  perhaps,  they  thought 
they  had;  and  some  attention  must  now  be  given  to  the  ef- 
fect which  a  mistake  may  have  upon  the  formation  of  the  con- 
tract, although  its  general  effect  upon  the  repudiation  of  the 
contract  will  be  considered  later.^ 

In  Minnesota  Lumber  Ca  v.  White-  ply  of  coal  to  them  for  one  year  will 

breast  Coal  Ca,  160  IlL  85,  48  N.  R  R  not  relieve  them  from  the  obligation 

774,  81  L.  R  A.  529,  it  was  held  that  to  take  the  coal  which  their  ordinary 

^a  contract  for  its  '  requirements '  of  and  accustomed  use  required.*' 

coal  for  a  certain  season,  made  by  a  In  Walsh  v.  Myers,  92  Wi&  897,  66 

lumber  company,  is  not  void  for  un-  N.  W.  R  250,  the  court  said:  <<By  a 

certainty  and  for  want  of  mutuality,  written  contract  defendants  agreed 

where  it  is  evidently  meant  to  caU  to  take  plaintiff's  entire  output  of 

for  the  amount  of  coal  which  the  lye  cans,  and  he  was  to  continue  to 

corporation  should  need  in  its  busi-  furnish  them  as  theretofore  their 

ness  for  such  season,  and  not  merely  *  entire  wants  for  cans,'  which  were 

what  it  might  choose  to  require  of  to  be  not  less  than  ten  thousand  cans 

the  other  party."  per  day.    They  agreed  to  keep  him 

In  Wells  V.  Alexandre,  180  N.  Y.  supplied  with  ample  material  so  as 
642, 29  N.  £.  R  142, 15  L.  R  A.  218,  it  to  keep  his  force  constantly  em- 
was  held  that  '*1.  The*  acceptance  ployed,  and  the  contract  was 'to  con- 
of  an  offer  to  furnish  coal  for  a  year  tinue  in  force  as  long  as  [the  defend- 
at  a  certain  price  to  three  steamers  ants]  use  lye  cans.'  Hdd,  that  the 
named,  which  are  then  employed  on  contract  was  not  void  for  want  of 
a  certain  iBteamship  line,  makes  a  mutuality."  See  further,  Michigan 
definite  and  binding  contract  for  the  Stove  Co.  v.  Harris,  81  Fed.  R  928, 
amount  of  coal  required  to  supply  27  C.  G.  A.  6, 54  U.  S.  App.  187;  Shad- 
them  for  one  year  in  their  ordinary  bolt,  etc.  Iron  Ca  v.  Topliff,  85  Wis. 
employment  2.  If  a  notice  that  coal  513,  55  N.  W.  R  854;  Carter  White 
is  needed  is  requisite  to  the  execu-  Lead  Ca  v.  Kinlin,  47  Neb.  409, 66  N. 
tion  of  a  contract  to  supply  certain  W.  R  536;  Staples  v.  O'Neal,  64  Minn, 
steamers  with  coal  for  one  year,  a  27.  65  N.  W.  R  1083. 
covenant  to  give  such  notice  will  be  ^  See  post,  gg  830-844  (Avoidance  of 
inferred.  8.  The  sale  of  steamers  Contract  for  Mistake), 
after  making  a  contract  for  the  sup- 
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The  mistakes  which  parties  may  make  are,  of  course,  very 
numeroas;  bat  they  will,  in  the  main,  fall  under  one  of  the 
following  heads : 

1.  Mistake  as  to  the  nature  of  the  transaction. 

2.  Mistake  as  to  thepa/rtiea  to  the  transaction. 

3.  Mistake  as  to  the  mbject-matter  of  the  transaction* 

4.  Mistake  as  to  the  terms  of  the  transaction. 

5.  Mistake  as  to  the  possibility  of  performance. 
Each  of  these  will  be  briefly  considered. 

§266.  Mistake  as  to  the  nature  of  the  transaction. — In 

general,  if  the  parties  are  mistaken  as  to  the  nature  of  the 
transaction,  no  contract  of  sale  is  made.  If  through  ignorance 
or  inadvertence,  while  intending  to  make  a  contract  of  sale 
they  make  a  contract  which  in  legal  effect  is  a  lease,  there 
clearly  is  no  sale  and  the  lease  may  be  avoided.  If  A  says  to 
B,  "I  will  seU  you  this  property  for  $1,000,"  and  B  replies,  "I 
accept  your  offer  to  lease  me  this  property  for  $1,000,"  there  is 
clearly  no  agreement. 

So  if  A,  through  the  fraud  of  B  or  a  third  person,  is  induced 
to  make  a  contract  of  sale  when  he  supposed  he  was  making  a 
contract  of  lease,  he  is  notbound,Mn  the  absence  of  negligence 
or  of  facts  creating  an  estoppel,  even  to  a  honafide  holder.* 

So,  also,  if  A,  intending  to  make  a  contract  of  lease  to  B,  as 
B  knows — that  being  the  effect  of  their  negotiation  —  makes 
what  is  in  legal  effect  a  contract  of  sale,  as  B  knows  but  A 
does  not,  A  is  not  bound.  But  if  A  makes  what  is  in  legal  ef- 
fect a  contract  of  sale  to  B,  when  B,  who  has  acted  in  good 
faith,  expects  a  contract  of  sale  and  supposes  that  A  intends 

1  See  Tliroughgood's  Case,  2  Ca  R  9.  Sanger  v.  Dun  (1879),  47  Wis.  615,  8 

2  See  Foster  v.  Mackinnon  (1869),  N.  W.  R  388;  Maine  Mut  Ins.  Ca  v. 
L.  R  4  C.  P.  711.  Of  course,  if  a  Hodgkins  (1876),  66  Me.  109.  And  so, 
party  can  read,  but  does  not,  and  no  though  he  cannot  read,  if  he  does 
artifice  or  fraud  is  practiced  [as  to  not  ask  to  have  it  read  to  him. 
which,  see  Moore  v.  Copp  (1897),  119  Greenfield's  Case  (1850),  14  Pa.  St. 
Cal.  429,  51  Paa  R  680],  he  is  bound  489,  496;  Weller's  Appeal  (1883),  108 
by  the  contract  he  signs.    Black  y.  Pa.  St  594 

Wabash  By.  Ca  (1884),  111  lU.  851; 
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to  make  a  contract  of  sale  —  that  being  the  apparent  result  of 
their  negotiation, —  A  is  bound  though  he  may  have  intended 
a  contract  of  lease  only. 

§  267.  Mistake  as  to  identity  of  party. — ^^Like  results  may 
also  flow  from  a  mistake  as  to  the  identity  of  one  of  the  parties 
to  the  contract.  As  is  said  in  a  recent  case,*  "  every  one  has  a 
right  to  select  and  determine  with  whom  he  will  contract,  and 
cannot  have  another  person  thrust  upon  him  without  his  con- 
sent. In  the  familiar  phrase  of  Lord  Denman,*  'you  have  the 
right  to  the  benefit  you  anticipate  from  the  character,  credit 
and  substance  of  the  party  with  whom  you  contract.' "  If, 
therefore,  at  the  time  of  making  the  contract,  one  of  the  par- 
ties supposed  the  other  to  be  another  than  he  was,  as  the  latter 
knew  or  had  reason  to  believe,  there  is  a  mistake  as  to  a  ma- 
terial fact  and  hence  no  sale.'  Thus  if  A  orders  goods  of  B,  0, 
though  he  is  B's  successor  in  business,  cannot  fill  the  order 
without  A's  consent,  and  if  he  does  A  is  not  bound.*    But 

iMr.  Justice  Gray,  in    Arkansas  Webster  (1898),  88  N.  Y.  Appi  Div. 

Smelting  Ck).  t.  Belden  Mining  Ca,  592. 

127  U.  a  379,  citing  Humble  v.  <  Boulton  v.  Jones,  2  HurL  &  Nor. 
Hunter,  12  Q.  R  810, 817;  Winchester  564,  furnishes  an  illustration  of  the 
V.  Howard,  97  Mass.  803,  805,  98  Am.  principle.  There  the  defendants,  who 
Dea  98;  Boston  Ice  Ca  v.  Potter,  128  had  been  in  the  habit  of  dealing  with 
Mass.  28, 25  Am.  R  9;  King  v.  Batter-  R,  sent  a  written  order  for  goods  di- 
son,  18  R.  L  117,  120,  48  Am.  R  13;  rected  to  R  The  plaintiff,  who  on 
Lansden  v.  McCarthy,  45  Mo.  106.  the  same  day  had  bought  R's  busi- 
2  In  Humble  t.  Hunter,  supra,  ness,  filled  the  order  without  giving 
'Where  the  vendor  in  an  executory  the  defendants  any  notice  that  the 
contract  for  the  future  sale  and  de-  goods  were  not  supplied  to  B.  Upon 
livery  of  ice  is  led  to  believe  by  the  the  plaintiff's  rendering  his  account 
person  who  negotiates  the  contract  to  defendants  they  disclaimed  all 
on  behalf  of  the  vendee  that  he  is  transactions  with  him  and  he  brought 
acting  for  a  particular  firm,  when  an  action  for  the  price  of  the  goods, 
he  really  was  acting  for  a  corpora-  but  was  held  not  to  be  entitled  to  re- 
tion  of  the  same  name,  of  the  exist-  cover.  Martin,  B.,  said:  "  This  is  not 
ence  of  which  the  vendor  was  igno-  a  case  of  principal  and  agent  If 
rant,  *' there  was  no  contract,  and  in  there  was  any  contract  at  all,  it  was 
case  ice  had  been  delivered  under  it  not  with  the  plaintiff.  If  a  man  goes 
without  knowledge  of  the  facts,  title  to  a  shop  and  makes  a  contract*  in- 
to the  ice  would  not  have  passed  to  tending  it  to  be  with  one  particular 
the  plaintiff."    Consumers'  Ice  Ca  v.  person,  no  other  person  can  convert 
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wbere  A  begins  negotiations  for  a  purchase  with  B,  supposing 
that  he  is  dealing  with  0,  but  before  the  negotiations  are  com- 
pleted is  informed  of  the  mistake  and  completes  the  purchase, 
he  is  bound  and  cannot  afterwards  set  up  the  mistake  to  defeat 

that  into  a  contract  with  him.**    To  iUustration.  Here  the  defendant  had 

like  effect:  Randolph  Iron  Ca  v.  £1-  made  a  contract  with  the  Citizens* 

liott  (1869),  84  N.  J.  L.  184  Ice  Ca  to  supply  him  with  ice.   Wi  th- 

Lansden  t.  McCarty,  45  Ma  106,  is  out  his  knowledge  the  Citizens'  Ice 

also  to  the  same  effect    There  de-  Ca  sold  its  business  to  the  plaintiff, 

fendant  had  entered  into  a  contract  with  the  privilege  of  supplying  ice 

with  R  &  K.  to  supply  their  hotel  to  all  its  customers,  and  the  plaintiff 

with  meat  for  a  period  of  one  year  furnished  ice  tothe  defendant's  house 

at  a  certain  rate  per  pound,  payment  for  more  than  a  year  before  he  was 

to  be  made  at  the  expiration  of  each  notified  of  the  change.    Defendant 

month  for  the  meat  furnished  during  had  formerly  purchased  ice  of  the 

that  month.  During  the  year  B.  &  K.  plaintiff  company,  but  had  been  dis- 

8old  out  to  plaintiff  and  assigned  to  satisfied  with  its  performance  and 

him  their  meat  contract  with  defend-  had  terminated  his  contract  with  the 

ant.    Plaintiff  notified  defendant  of  plaintiff  at  the  time  of  making  the 

the  assignment  and  demanded  the  contract  with  the  Citizens*  Ice  Co. 

further  performance  of  the  contract  Plaintiff  sued  to  recover  for  the  ice 

to  himself,  offering  upon  his  part  to  so  furnished,  but  it  was  held  that  it 

perform  all  of  the  covenants  of  his  had  no  cause  of  action.  Endicott,  J., 

assignors.    The  defendant  refused  to  said:    "A  party  has  a  right  to  select 

continue  to  furnish  the  meat  and  the  and  determine  with  whom  he  will 

plaintiff  brought  an  action  against  contract  and  cannot  have  another 

him,  but  was  not  permitted  to  re-  person  thrust  upon  him  without  his 

cover.    "The   defendant,'*  said  the  consent    It  may  be  of  importance 

court,  "may  have  been  willing  to  to  him  who  performs  the  contract, 

deliver  his  meats  in  advance  of  pay-  as  when  he  contracts  with  another 

ment  by  reason  of  the  confidence  he  to  paint  a  picture,  or  write  a  book, 

reposed  in  the  credit  and  solvency  of  or  furnish  articles  of  a  particular 

the  parties  with  whom  he  originally  kind,  or  when  he  relies  upon  the 

contmcted.    The  readiness  and  offer  character  or  quality  of  an  individual, 

of  the  plaintiffs  to  pledge  themselves  or  has,  as  in  this  case,  reasons  why 

to  a  faithful  performance  of  the  stip-  he  does  not  wish  to  deal  with  a  par- 

ulations  of  the  contract  obligatory  ticular  party.    In  all  these  cases,  as 

upon  their  assignors  is  not  to  the  pur-  he  may  contract   with    whom    he 

posa    It  does  not  meet  the  exigency  pleases,  the  sufficiency  of  his  reasons 

of  the  case.    The  question  presented  for  so  doing  cannot  be  inquired  into. 

was  one  of  personal  trust  and  confi-  If  the  defendant,  before  receiving 

dence,  which  it  was  the  right  of  the  the  ice,  or  during  its  delivery,  had 

defendant  to  decide  for  himself."  received  notice  of  the  change,  and 

Boston  Ice  Ca  v.  Potter,  123  Mass.  that  the  Citizens'  Ice  Ca  could  no 

28,  25  AnL  R  9,  furnishes  another  longer  perform  its  contract  with  him, 
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his  liability.^  A  sale  would  not  be  void,  however,  but  voidable 
merely,  where  goods  are  actually  sold  to  A,  though  the  sale  was 
procured  by  his  false  representation  that  he  is  B.* 

§  268. Undisclosed  principal. —  So  "it  is  true  that  an 

agent  may  sell  the  property  of  his  principal  without  disclosing 
the  fact  that  he  acts  as  an  agent,  or  that  the  property  is  not 
his  own,  and  ihe  principal  may  maintain  an  action  in  his  own 
name  to  recover  the  price.  If  the  purchaser  says  nothing  on 
the  subject,  he  is  liable  to  the  unknown  principal."  *    But  the 

it  would  then  have  been  his  un-  nearly  nine  thousand  tons  remained 
doubted  right  to  have  rescinded  the  undelivered.  Billing  sold  all  of  his 
contract  and  to  decline  to  have  it  interest  in  the  works  and  in  the  ore 
executed  by  the  plaintifL  But  this  contract  to  the  plaintiff  company, 
he  was  unable  to  do,  because  the  of  which  sale  defendant  had  notice, 
plaintiff  failed  to  inform  him  of  that  Thereupon  defendant  ceased  to  de- 
which  he  had  a  right  to  know.  If  liver  ore  under  the  contract,  and 
he  had  received  notice  and  continued  gave  plaintiff  notice  that  it  consid- 
to  take  the  ice  as  delivered,  a  con-  ered  the  contract  canceled  and  an- 
tract  would  be  implied."  nulled.  Plaintiff,  alleging  its  ability 
Arkansas  Smelting  Ca  v.  Belden  and  willingness  to  carry  out  the  con- 
Mining  Ca,  127  U.  S.  879,  furnishes  a  tract  on  its  part,  brought  an  action 
late  illustration  of  the  rula  In  this  for  damages.  The  circuit  court  sus- 
case  defendant  had  contracted  with  tained  a  demuiTer  to  the  complaint, 
Billing  &  Eilers  to  furnish  to  them  and  upon  appeal  to  the  United  States 
at  their  smelting  works  ten  thou-  Supreme  Court  the  judgment  was  af- 
sand  tons  of  lead  ore  in  certain  firmed.  **  During  the  time  that  must 
amounts  daily,  upon  the  understand-  elapse  between  the  delivery  of  the 
ing  that  the  ore  should,  upon  deliv-  ore  and  the  ascertainment  and  pay- 
ery,  become  the  property  of  Billing  ment  of  the  price,"  said  Mr.  Justice 
&  Eilers,  and  should  afterwards  be  Gray,  "  the  defendant  has  no  secu- 
paid  for  at  current  New  York  quo-  rity  for  its  payment  except  in  the 
tations,  in  one  hundred-ton  lots,  ac-  character  and  solvency  of  Billing  & 
cording  to  an  assay  of  each  lot,  with  Eilers.  The  defendant,  therefore, 
a  further  provision  for  arbitration  could,  not  be  compelled  to  accept  the 
in  case  the  parties  could  not  agree  liability  of  any  other  person  or  oor- 
upon  the  assay.  After  part  of  the  poration  as  a  substitute  for  the  lia- 
ore  had  been  delivered,  Billing  &  bility  of  those  with  whom  it  had 
Eilers  dissolved  partnership,  and  all  contracted." 

rights  in  the  business  and  in  the  con-  i  Mudge  v.  Oliver,  1  Allen  (Mass.), 

tract  for   ore  were   transferred  to  74 

Billing,  and    defendant   continued,  ^  Edmunds    v.    Merchants'   Despi 

after  notice  of  the  dissolution,  to  Transp.  Ca,  185  Mass.  283. 

furnish  ore  to  him  under  the  con-  'Huntington    v.    Knox,    7    Cush. 

tract.    Soon  afterwards,  and  while  (Mass.)  871;  Winchester  v.  Howard, 
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Other  party  may  expressly  exclude  negotiations  with  the  prin- 
cipal and  confine  them  to  the  agent  personally,  and  where  he 
does  so  the  principal  cannot  intervene.*  So,  on  the  other  hand, 
where  one  is  really  baying  goods  for  himself,  the  seller  cannot 
hold  a  third  person  responsible  who  subsequently  buys  the 
goods  from  the  first  purchaser  because  he  supposed  that  the 
latter  was  only  the  agent  of  such  third  person.' 

§  269. Assumed  agent. —  Where  an  assumed  agent  has 

no  authority  to  bind  and  does  not  bind  his  alleged  principal, 
there  is,  of  course,  no  sale.'  Neither  is  there  any  sale  where 
one,  by  falsely  representing  himself  to  be  the  agent  of  a  named 
or  an  unnamed  principal,  procures  goods  on  the  credit  of  sufch 
principal;  *  and  the  vendor  may  maintain  replevin  for  his  goods 
or  recover  their  value  in  trover  even  from  the  honafide  pledgee  • 

97  Mass.  303,  03  Am.  Dec.  Oa    This  pldvin  by  D.  against  R  &  Ca  it  was 

would,  of  course,  be  subject  to  de-  held  that  D.'s  title  was  not  divested 

fenses    against     the     agent      See  and,  that  he  could  recover.    Barker 

Mechem  on  Agency,  §  773;  Baxter  v.  Dinsmore  (1872).  72  Pa.  St  427, 13 

V.  Sherman  (1898),  73  Minn.  434.  76  Am.  R.  697.     Compare  with  McGold- 

N.  W.  R  211,  72  Am.  St  R  631;  Bel-  rick  v.  WilUts  (1873),  52  N.  Y.  612. 

field  T.  National  Supply  Ca  (1899),  ^  If  A.,  representing  himself  to  be 

189  Pa.  St.  189,  42  Atl  R  131,  69  Am.  a  brother  of  a  reputable  merchant, 

St  R  799.  buying   for   him,  buys,  in   person, 

1  Winchester  v.  Howard,  supra.  goods  of  another,  the  property  in  the 

2  Stoddard  v.  Ham,  129  Mas&  383,  goods  does  not  pass  to  A.,  and  the 
87  Am.  R  369,  distinguishing  Boston  seller  may  recover  them  from  a  car- 
Ice  Ca  V.  Potter,  123  Mass.  28,  25  rier  to  whom  A.  has  delivered  them 
Am.  R  9;  Hardman  v.  Booth,  1  H.  for  carriage.  Aborn  v.  Merchants' 
&  C.  803;  and  Mitchell  v.  La  Page,  Despatch  Transportation  Ca,  135 
Holt's  N.  P.  25a  Masa  283. 

'  J.  S.,  who  pretended  to  represent  ^  The  plaintiff  refusing  to  sell  goods 
B.  &  Co.,  called  upon  D.  and  con-  to  C,  a  broker,  delivered  them  to  him 
tracted  with  him  for  wool  to  be  con-  on  his  representation  that  they  were 
signed  to  B.  &  Ca  at  Pittsburgh,  to  for  an  undisclosed  principal  in  good 
be  paid  for  when  D.  should  call  J.  S.  credit,  and  entered  and  billed  them 
also  called  upon  B.  &  dkx,  pretended  as  on  a  sale  to  C.  It  turning  out  that 
to  be  the  son  of  D..  and  contracted  there  was  no  such  principal,  held, 
to  sell  them  wool  The  wool  was  that  the  plaintiff  might  maintain  re- 
shipped  by  D..  consigned  to  B.  &  Co.,  plevin  for  the  goods  from  the  de- 
but was  received  by  J.  S.,  who  de-  fen  dan  t,  who  was  C.*s  bona  fide 
livered  it  to  R  &  Co.  and  received  pledgee.  Rodliff  v.  Dallinger^  141 
the  pay  for  it    In  an  action  of  re-  Mass.  1,  55  Am.  R  439.    "  It  was  ad- 
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or  vendee  *  of  the  assumed  agent,  there  being  not  even  a  de  facto 
contract  between  the  latter  and  the  true  owner. 

§  270.  Mistake  regarding  the  thing  sold. — Failnre  to  con- 
tract may  also  result  from  mistake  regarding  the  thing  sold. 
This  mistake  may  be  that  of  both  parties  or  of  one  only;  and 
it  may  be  respecting  its  existence,  location  or  character.  Some- 
what different  results  may  follow  in  these  several  cases. 

§  271. Existence  of  thing  sold.— If,  contrary  to  the 

belief  of  both  parties,  the  thing  contracted  for  never  had  any 
existence,  or  it  had  ceased  to  exist,  as  if  the  horse  supposed  to 
be  alive  in  the  vendor's  stable  had  suddenly  died  before  the 

mi tted,"  said  the  court,  "that  Clem-  court:  *'This,  therefore,  was  not  a 

entson  (C.)  in  fact  was  not  acting  for  contract  voidable   merely,  but   an 

such  an  undisclosed  principal;  and  agreement  wholly  void;  and  under 

it  follows  that  if  the  plaintiff's  evi-  the  circumstances  the  property  in 

dence  was  behoved  there  was  no  sale,  the  hogs  never  passed  from  Hamet 

There  could  not  be  one  to  this  sup-  Hence,  applying  the  maxim  that  no 

posed  principal,  because  there  was  one  can  transfer  a  greater  right  or 

no  such  person,  and  there  was  not  better  title  than  he  himself  possesses 

one  to  Clementson,  because  none  pur*  (Roland  v.  Gundy,  5  Ohio,  202),  it 

ported  to  be  made  to  him,  but,  on  necessarily  follows  that  Letcher  & 

the  contrary,  such  a  sale  was  ex-  Ck).  are  liable  as  for  a  conversion." 

pre&sly  refused  and  excluded.''    Cit-  Citing  Moody  v.  Blake,  117  Mass.  23; 

ing  Edmunds  v.  Merchants*  Despatch  Barker  v.  Dinsmore,  72  Pa.  St.  427, 13 

Transportation  Co.,  135  Mass.  283.  Am.  R.  697;   Saltus  v.  Everett,  20 

1  EL,  relying  on  the  representations  Wend.  (N.  Y.)  267,  82  Am.  Dea  541; 

of  R.  that  he  was  the  agent  of  L.  &  Fawcett  v.  Osborn,  82  IlL  411 ;  Hard- 

Ca,  agreed  to  sell  goods  to  L.  &  Ca  man  v.  Booth,  1 H.  &  C.  803;  Higgons 

on  credit,  delivered  them  to  Lk  &  Ca  v.  Burton,  26  L.  J.  Ex.  842;  Kings- 

and  received  part  of  the  price  from  ford  v.  Merry,  1  H.  &  N.  503;  Hollins 

R.    R  was  not  the  agerit  of  L.  &  Ca,  v.  Fowler,  L.  R.  7  Q.  R  616;  affirmed, 

and  had  no  authority  to  purchase, for  L.  R.  7  H.  Lb  757;  In  re  Reed,  3  Ch. 

L.  &  Ca,  and  the  latter  bought  the  Div.   123;  Lickbarrow  v.  Mason,  1 

goods  from  R.,  without  any  knowl-  Smith  L,  C.  388;  Cundy  v.  Lindsay, 

edge  of  the  fraud  R  was  practicing  Lk  R.  3  App.  Ca&  450.    Stoddard  v. 

on  H.    Hdd,  that  the  title  did  not  Ham,  129  Mass.  383,  87  Am.  R.  369; 

pass  and  that  H.  could  recover  their  Dean  v.  Yates,  22  Ohio  St  888,  and 

value  from  L.  &  Co.  less  the  amount  Sanders  v.  Keber,  28  Ohio  St  630, 

paid  by  R.    Hamet  v.  Letcher,  87  were  also  cited  and  reconciled. 
Ohio  St  356,  41  Am.  R.  519.  Said  the 
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negotiations  were  completed,  there  would  clearly  be  no  sale/ 
as  both  parties  contemplate  the  sale  of  a  living  and  not  a  dead 
horse.  The  same  result  would  doubtless  ensue  if  one  of  the 
parties  had  secret  knowledge  of  the  death  which  he  concealed 
from  the  other. 

§  272.  Identity  of  thing  gold. —  No  contract  of  sale 

obviously  can  result  if  the  parties  are  not  agreed  as  to  the  iden- 
tity of  the  thing  sold.  If  A  says  to  B:  "1  will  sell  you  my 
black  horse  for  one  hundred  dollars;"  and  B  replies:  "I  ac- 
cept your  offer  to  sell  me  your  white  horse  for  one  hundred 
dollars,"  there  is  clearly  no  agreement ;  and  though  the  nego- 
tiations may  not  take  this  simple  and  specific  form,  if  A  sup- 
poses he  is  selling  one  thing  while  B  supposes  he  is  buying 
another,  no  sale  results.' 

1  See  Thomas  v.  Knowles  (1879),  128  the  flour  was  in  the  street  outside. 

Mass.  22l  After  the  auctioneer  had  sold,  as  he 

3  Kyle   V.   Kavanagh    (1869),   103  thought^  aU  of  the  first  class,  he  of- 

Mass.  856,  4  Am.  R  660;   Stong  v.  fered  for  sale  the  second  class,  stat- 

Lane  (1896),  66  Minn.  94,  68  N.  W.  R  ing  the  difference  between  the  two 

765.  classes.    The  plaintiff,  who  was  the 

Where  a  certain  number  of  barrels  highest  bidder,  selected  by  their  num- 

of  Na  1  mackerel  are  sold,  and  by  bers  two  rows  of  barrels  as  the  fiour 

mistake  some  barrels  of  Na  8  mack-  he  would  take.     These  rows  were 

erel  and  some  barrels  of  salt  are  de-  made  up  of  barrels  of  flour  of  the  first 

livered,  no  title  to  the  articles  thus  class,  accidentally  misplaced  with- 

delivered  by  mistake  passes  to  the  out  the  knowledge  of  the  owner  or 

purchaser.  Gardner  t.  Lane,  9  Allen,  auctioneer.    Held,  there  had  been  no 

492,  85  Am.  Dea  779.    The  delivery  sale,  as  the  minds  of  tho  parties  had 

of  a  ten-dollar  gold  piece  by  mistake  not  met  as  to  the  subject-matter  of 

instead  of  a  fifty-cent  piece  conveys  the  sale.  Harvey  v.  Harris,  112  Mas& 

no  title  to  the  gold  piece.    Chapman  32.  The  purchaser  at  an  auction  sale 

V.  Ck>le,  12  Gray  (Masa),  141,  71  Am.  by  catalogue,  wherein  the  parcels  are 

Dea  789.  numbered,  is  entitled  upon  his  bid 

Damaged  flour  was  offered  for  sale  only  to  the  parcel  put  up  by  the 
at  auction,  divided  into  two  classes,  auctioneer  by  its  number,  though 
One  class,  slightly  damaged,  was  of-  through  mistake  a  parcel  of  another 
fered  by  the  barrel,  in  the  barrels  in  number  is  exhibited  to  the  bidders, 
which  it  was  originally  packed.  The  Where  the  auctioneer  put  up  for  sale 
other,  much  damaged,  had  been  re-  parcel  No.  24  and  C.  bid  thereon,  sup- 
packed,  and  was  offered  by  the  pound  posing  Na  25  to  be  offered,  and  the 
as  repacked  fiour  or  **  dough."  The  parcel  was  struck  off  to  him,  held, 
sale  took  place  in  an  auction  room;  that  neither  parcel  was  sold,  but  the 
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§  373. TJnknoi?n  article  contained  or  concealed  in 

thing  sold. —  Allied  to  the  cases  considered  in  the  preceding 
section  are  those  in  which  the  thing  sold  contains  or  has  at- 
tached to  or  concealed  in  it  some  article  of  whose  presence 
the  vendor  was  ignorant.  Thus  the  sale  of  a  coat  passes  no 
title  to  a  pocket-book  which  may  happen  to  be  temporarily 
deposited  therein;  the  sale  of  a  safe  or  a  chest  of  drawers 
passes  no  title  to  the  deposits  contained  therein ;  and  the  sale 
of  a  machine  conveys  no  title  to  money  and  valuables  which 
the  former  owner  had  concealed  within  it.^ 

§  274. Mistake  as  to  quantity. —  MTstakes  as  to  quan- 

tity  may  readily  occur.  If  the  quantity  is  open  to  inspection, 
one  party  could  not  ordinarily  escape,  in  the  absence  of  artifice, 

title  to  each  remained  unchaDged.  to  deliver.    On  demurrer,  hddf  that 

Sheldon  t.  Capron,  SRI.  171.  on  this  state  of  facts  there  was  no 

A  sale  was  of  ten  tons  of  sound  consensus  ad  ideni,  no  contract  at 

merchantable  hemp,  but  it  was  in-  all  between  the  parties.    Raffles  v. 

tended  by  the  vendor  to  sell  St  Pe-  Wichelhaus,  2  H.  &  G.  900. 

tersburg  hemp,  and  by  the  buyer  to  *  Huthmacher  ▼.    Harris,    88   Pa. 

purchase  Riga  Rhine  hemp,  a  supe-  St  491,  80  Am.  Dec.  502;  Durfee  t. 

rior  article.    The  broker  had  made  a  Jones,  11  R  L  588,  28  Am.  R  528; 

mistake  in  describing  the  hemp  to  Merry  v.  Green,  7  Meea  &  W.  623; 

the  buyer,  and  the  court  held  that  Bowenv.SuUivan,  62Ind.  281,80Am. 

there  had  been  no  contract  whatever,  R  172;  Ray  v.  Light,  84  Ark.  421. 

the  assent  of  the  parties  not  having  The  owner  of  a  tannery  sold  it, 

really  existed  as  to  the  same  subject-  and  accidentally  omitted  to  remove 

matter  of  sale.    Thornton  v.  Kemp-  a  few  hides  from  the  vats.    More 

ster,  5  Taunt  780.  than   twenty   years    afterwards    a 

A  contract  was  made  for  the  sale  laborer,  working  for  a  subsequent 

of  "one  hundred   and   twenty-five  grantee,  found  them,    ^e/ff,  that  he 

bales  of  Surat   cotton,  guaranteed  got  no  title  to  them,  as  they  were 

middling  fair  merchants*  Dhollerah,  neither  lost  abandoned,  derelict  nor 

to  arrive  ex  Peerless  from  Bombay,"  treasure  trove,  but  belonged  to  the 

and  the  defendant  pleaded  to  an  ao-  original  owner  or  his  representativea 

tion  against  him  for  not  accepting  Livermore  v.  White,  74  Me.  452;  43 

the  goods  on  arrival,  that  the  cotton  Am.  R  600. 

which  he  intended  to  buy  was  cotton  A  bought  an  old  safe,  and  after- 

on  another  ship  Peerless,  which  sailed  wards  offered  to  sell  it  to  B,  who  de- 

f  rom  Bombay  in  October,  not  that  clined  to  purchase.    It  was  then  left 

which  arrived  in  a  ship  Peerle&s  that  with  B  to  sell,  with  the  privilege  of 

sailed  in  December,  the  latter  being  using  it  until  sold.    B  found  secreted 

the  cotton  that  plaintiff  had  offered  in  it  a  roll  of  bills  belonging  to  some 
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contrivance  or  unequal  footing,  because  the  quantity  was  dif- 
ferent from  what  he  supposed  it  to  be.    But  if  both  parties 

were  alike  mistaken/  or  if  the  quantity  was  not  open  to  in- 
spection and  one  party  is  in  error  as  to  the  quantity  proposed, 
there  is  no  meeting  of  the  minds.* 

person  tmknown,  whereupon  A  de-  eight  bushels,  and  then  it  was  dis- 

^nanded  the  money  and  also  the  safe  covered  that  both  parties  were  in 

and  its  contents  as  when  B  received  error  as  to  the  tallies:  they  were  of 

it    B  returned  the  safe  but  kept  the  half  bushels,  instead  of  bushels,  as 

money.    Held,  as  between  A  and  B,  the  parties  supposed.    It  appeared 

that  B  was  entitled  to  retain  the  also  that  the  buyer  had  said,  while 

money  as  finder,  it  being  conceded  they  were  agreeing  upon  the  quan« 

that  A  by  his  purchase  of  the  safe  tity,  that  he  would  take  the  oats  at 

acquired  no  title  to  the  money.  Dur-  one  thousand  nine  hundred  bushels, 

fee  y.  Jones,  11  R  L  588,  23  Am.  R.  <*  hit  or  miss;  "  but  it  was  held  that 

628,  there   was  such  mistake  that  the 

A  girl  assorting  paper  rags  in  a  buyer  could  recover  for  the  differ- 

paper  mill  found  a  number  of  bank  ence  between  the  actual  and  the  es^ 

bills  in  a  clean,  unmarked  envelope,  timated   quantity:    So,  where   the 

among  the    raga     Held,   that   as  parties  were  negotiating  for  the  sale 

against  the  proprietor  of  the  miUs  of  a  ton  of  hay,  and,  to  avoid  the 

she  was  entitled  to  them,  as  finder,  trouble  of  weighing  it,  measured  at 

the  purchase  of  the  rags  not  carry*  a  rate  which  they  mistakenly  esti- 

ing  with  it  the  title  to  the  bills,  mated  would  constitute  a  ton,  but 

Bowen  v.  Sullivan,  63  Ind.  281,  30  which  really  made  but  little  more 

Am,  R  172.  than  half  a  ton,  it  was  held  that 

1  In  Wheadon  ▼.  Olds  (1838),  20  there  was  such  mistake  as  to  justify 
Wend.  (N.  Y.)  174,  the  contract  was  a  recovery  of  the  excess  in  prices 
for  the  sale  of  a  quantity  of  oats  sup-  paid.  Scott  v.  Warner  (1870),  2  Lans. 
posed  to  contain  from  one  thousand  (N.  Y.)  49.  And  to  the  same  effect  is 
six  hundred  to  two  thousand  bushels.  (Ik>x  v.  Prentice  (1815),  8  Maule  & 
The  oats  were  to  be  delivered  from  Sel.  844,  where  the  parties  sold  a  bar 
a  storehouse  into  a  canal  boat;  as  the  of  silver  and  paid  for  it  on  the  basis 
delivery  proceeded  tallies  were  kept,  of  the  assayer  s  estimate,  which  was 
and  after  the  tallies  amounted  to  five  proved  to  be  incorrect, 
himdred,  it  was  proposed  to  guess  at  '  In  Hartford  &  N.  H.  R  Ca  v. 
the  whole  quantity  by  comparing  Jackson  (1856),  24  Conn.  514,  63  Am. 
the  amount  gone  into  the  boat  with  Dec.  177,  it  appeared  that  defend- 
that  yet  remaining,  and  it  was  finally  ants  applied  to  the  agent  of  the  car- 
agreed  that  there  were  one  thousand  rier  for  a  rate  for  transportation  of 
nine  hundred  bushels,  for  which  a  quantity  of  lath&  The  agent  asked 
amount  the  buyer  paid.  Afterwards  how  many  there  would  ba  Defend- 
when  the  oats  were  measured  out  ants  turned  to  a  companion,  who 
there  were  found  to  be  but  one  said  he  thought  there  would  be  five 
thousand  four  hundred  and  eighty-  hundred  bundles.  The  agent  claimed 
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On  the  other  hand,  where  one  submits  a  plain  and  unam- 
biguous order  for  goods  to  a  manufacturer  which  is  accepted, 
the  person  ordering  cannot  be  relieved  because  he  ordered 
more  goods  than  he  thought  he  was  ordering.^ 

§  275, Mistake  as  to  klnd^  quality  or  character. — 

Mistakes  as  to  kind,  quality  or  character  are  not  so  easily  dis- 
posed of.  A  mistake  as  to  kind  may  be  so  great  as  really  to 
amount  to  a  mistake  as  to  identity;  and,  if  it  is  the  mistake  of 
both  parties,  will  prevent  agreement,  and  if  the  mistake  of  one, 
going  to  the  substance  of  the  contract,  will  justify  him  in  re- 
fusing to  execute  the  attempted  agreement,  or  in  repudiating 
it  if  executed. 

that  he  understood  him  to  say  one  ing  five  thousand  needles,  and  not 

hundred  bundles,  and  made  a  rate  five  thousand   cards   of  thirty-two 

for  that  quantity.    When  the  laths  needles  each.    But  the  oovat  held 

were  delivered  to  the   carrier  the  that  as  the  order  was  clear  and  un- 

agent  discovered  the  mistake,  and  ambiguous,    and   as   the   plaintiffs 

tried  to  communicate  with  the  de-  were  in  no  way  responsible  for  the 

f  endants,  but  did  not  succeed  in  find-  mistake  or  conscious  of  it^'Early  was 

ing  them.    He  therefore  forwarded  bound. 

the  whole  quantity,  and  the  action  Avoldanee  of  eontraet  for  mis- 
was  to  recover  the  usual  rate  of  sur-  take. —  In  Sherwood  v.  Walker,  66 
plu&  Hdd^  that  if  the  parties  did  not  Mich.  568, 11  Aul  St  R  531,  Morse,  J., 
assent  to  the  same  thing  in  the  same  says:  "It  must  be  considered  as  well 
sense,  there  was  no  contract,  and  settled  that  a  party  who  has  given  an 
that  whether  they  did  so  assent  was  apparent  consent  to  a  contract  of  sale 
a  question  of  fact  for  the  jury.  may  refuse  to  execute  it,  or  he  may 
1  In  Coates  v.  Early  (1895),  46  S.  CL  avoid  it  after  it  has  been  completed, 
220,  24  S.  K  R  805,  it  appeared  that  if  the  assent  was  founded,  or  the  con- 
Coates  &  Sons  had  solicited  from  tract  made,  upon  the  mistake  of  a 
Early  an  order  for  "  needle^ards."  material  fact,  such  as  the  subject- 
They  sent  him  a  sample  card  and  a  matter  of  the  sale,  the  price,  or  some 
printed  blank  for  the  order.  Each  collateral  fact  materially  inducing 
needle-card  contained  thirty-two  the  agreement;  and  this  can  be  done 
needle&  Early  filled  out  an  order  on  when  the  mistake  is  muttial"  Citing 
the  blank  for  five  thousand  needle-  Benjamin  on  Sale,  sec&  605,  606; 
cards  as  described,  with  his  adver-  Leake  on  Contracts,  839;  Story  on 
tisement  printed  on  each  card.  The  Sales  (4th  ed.),  sees.  148, 377:  Cutts  v. 
needle-cards  were  duly  supplied,  Guild,57N.Y.  229;  Harvey  v.  Harris, 
printed  as  directed,  but  Early  re-  112  Mass.  82;  Grardner  v.  Lane,  9 
fused  to  receive  them  because,  as  he  Allen  (Mass.),  492,  85  Am.  Dec  779, 
contended,  he  thought  he  was  order-  12  Allen,  44;  Huthmacher  v.  Harris, 
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But,  in  order  that  the  mistake  of  one  party  shall  have  this 
effect,  it  must  be  a  mistake  as  to  a  fact  which  is  of  the  very 
essence  of  the  contract,  and  not  as  to  some  collateral  thing 
which  does  not  affect  the  substance  of  the  whole  consideration. 
As  is  said  in  a  late  case,^  ^^  the  mistake  must  be  one  which  af- 
fects the  existence  or  identity  of  the  thing  sold.  Any  mistake 
as  to  value  or  quality,  or  other  collateral  attributes,  is  not  suf- 
ficient if  the  thing  delivered  is  existent,  and  is  the  identical 
thing  in  kind  which  was  sold."  In  another  case*  the  rule  is 
stated  thus:  ^'If  there  is  a  difference  or  misapprehension  as  to 
the  substance  of  the  thing  bargained  for,  if  the  thing  actually 
delivered  or  received  is  different  in  substance  from  the  thing 
bargained  for  and  intended  to  be  sold,  then  there  is  no  con- 
tract; but  if  it  be  only  a  difference  in  some  quality  or  accident, 
even  though  the  mistake  may  have  been  the  actuating  motive 
to  the  purchaser  or  seller,  or  both  of  them,  yet  the  contract 
remains  binding."  "  The  difficulty  in  every  case  is  to  deter- 
mine whether  the  mistake  or  misapprehension  is  as  to  the  sub- 
stance of  the  matter,  or  only  to  some  point,  even  though  a 
material  point,  an  error  as  to  which  does  not  affect  the  sub- 
stance of  the  whole  consideration."  • 

§  276.  .  On  the  ground  that  there  was  such  an  essential 

mistake  in  regard  to  the  kind  of  article  dealt  with,  it  was  held 
that,  where  both  parties  believed  a  cow  contracted  for  was  not 
a  breeder,  and  was  therefore  valuable  only  for  beef,  when  in 
fact  she  was  a  breeder  and  really  worth  ten  to  twelve  times 
the  price  agreed  upon,  the  seller  might  repudiate  the  contract 
and  refuse  to  surrender  the  cow.^    So  it  is  a  material  mistake 

98  Pft.  St  491, 80  Am.  Dec,  502;  By  ere  _    «  Sherwood  v.  Walker,  66  Mich.  568, 
V.  Chapin,  28  Ohio  St  300;  Gibson  v,    11  Am.  St  R  581. 
Pelkie,  87  Mich.  880;  Allen  v.  Ham-       'Kennedy  v.   Panama,  etc.  Mail 
mond,  11  Pet  (U.  S.)  63.  Ca,  L.  R.  2  Q.  B.  580,  58a 

1  Hecht  V.  Batcheller,  147  Mass.  335,  <  Sherwood  v.  Walker  (1887),  66 
9  Am.  St  R.  708,  citing  Gardner  v.  Mich.  568,  33  N.  W.  R  919,  11  Am. 
Lane,  »upra;  Spurr  ▼.  Benedict,  99  St  R  531.  ''It  seems  to  me,"  said 
Mass.  463;  Bridge  water  Iron  Ca  v.  Morse,  J.,  writing  for  the  majority 
Enterprise  Ins.  Ca,  134  Mass.  433.         of  the  court,  "  that  the  mistake  or 
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where  the  parties  deal  apon  the  understanding  that  thu  seller 
has  the  title  to  the  goods  and  may  lawfully  convey  it,  whereas 
in  fact  he  had  no  title.^ 

Upon  the  other  hand,  it  was  held  that  there  was  no  such 
mistake  as  would  defeat  the  contract  where,  without  any  fraud 
or  unfairness,  a  woman  sold  to  a  jeweler  for  $1  a  stone  which 
both  supposed  to  be  a  topaz  or  some  other  curious  speci- 
men, but  which  proved  to  be  a  diamond  worth  $1,000.*    Nor 

misapprehension  of  the  parties  went  mistake  affected  the  substance  of  the 
to  the  whole  substance  of  the  agree-  whole  consideration,  and  it  must  be 
ment  If  the  cow  was  a  breeder  she  considered  that  there  was  no  con- 
was  worth  at  least  |750;  if  barren,  tract  to  sell  or  sale  of  the  cow  as  she 
she  was  worth  not  over  |80.  The  actually  was.  The  thing  sold  and 
parties  would  not  have  made  the  bought  had  in  fact  no  existence.  She 
contract  of  sale  except  upon  the  un-  was  sold  as  a  beef  creature  would  be 
derstanding  and  belief  that  she  was  sold;  she  is  in  fact  a  breeding  cow 
incapable  of  breeding,  and  of  no  use  and  a  valuable  one."  * 
as  a  cow.  It  is  true  she  is  now  the  In  Newell  v.  Smith  (1885),  53  Conn, 
identical  animal  that  they  thought  72,  plaintiff  had  sold  defendant  a  cow 
her  to  be  when  the  contract  was  for  which  he  was  to  pay  $100  if  she 
made;  there  is  no  mistake  as  to  the  was  with  calf,  and  $40  if  she  was  not 
identity  of  the  creature.  Yet  the  Six  months  later,  both  parties  con* 
mistake  was  not  of  the  mere  quality  eluded  that  she  was  not  with  calf, 
of  the  animal,  but  went  to  the  very  and  settled  on  that  basis.  She  proved 
nature  of  the  thing.  A  barren  cow  to  be  with  calf,  and  it  was  held  that 
is  substantially  a  different  creature  plaintiff  could  recover  the  remain- 
than  a  breeding  ona     There  is  as  ing  $60. 

much  difference  between  them  for  i  Vamum  v.  Highgate  (1892),  65  Yt. 

all  purposes  of  use  as  there  is  be-  416,  26  Atl.  R.  628. 

tween  an  ox  and  a  cow  that  is  ca-  ^  Wood  v.  Boy n ton  (1885),  64  Wis. 

pable  of  breeding  and  giving  milk.  265,  25  N.  W.  R  42,  54  Am.  R  610. 

If  the  mutual  mistake  had  simply  So  a  contract  for  the  sale  of  a  horse 

related  to  the  fact  whether  she  was  known  by  both  parties  to  be  sick,  but 

with  calf  or  not  for  one  season,  then  no  warranty  being  given,  cannot  be 

it  ought  have  been  a  good  sale;  but  afterwards  repudiated  because  the 

the  mistake  affected  the  character  purchasers  discover  that  the  horse  is 

of  the  animal  for  all  time,  and  for  sicker  than    they  thought  it  waa 

her  present  and  ultimate  use.    She  '*  Such  an  error  or  mistake  as  that  in 

was  not  in  fact  the  animal,  or  the  no  manner  affects  the  validity  of  the 

kind  of  animal,  the  defendants  in-  contract    In  a  case  where  there  is  a 

tended  to  sell  or  the  plaintiff  to  buy.  mutual  mistake  of  the  parties  as  to 

She  was  not  a  barren  cow,  and,  if  the  subject-matter  of  the  contract, 

this   fact  had   been   known,  there  or  the  price  or  terms,  going  to  show 

would  have  been  no  contract    The  the  want  of  a  consensus  ad  ideniy 
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is  there  where  a  promissory  note  was  sold,  both  parties  suppos- 
ing the  makers  to  be  doing  business  as  usual,  though  in  fact  the 
makers,  two  hours  before  the  sale,  had  made  a  general  assign- 
ment of  all  their  property  for  the  benefit  of  creditors.* 

§  277, Mistake  as  .to  location. —  A  mistake  as  to  the 

location  of  the  property  may  be  so  material,  within  the  mean- 
without  which  no  contract  can  arise.  The  same  result  was  reached  in 
such  a  defense  may  be  mada  But  Sample  v.  Bridgforth  (1894),  72  Miss, 
here  the  mistake  of  the  defendants  293, 16  S.  R  876,  where  the  parties  to 
was  in  relation  to  a  fact  wholly  col-  the  sale  and  purchase  of  a  note  mis- 
lateral,  and  not  affecting  the  essence  takenly  supposed  it  was  secured  by 
of  the  contract  itself.  The  vendees  a  first  mortgage,  but  this  was  held  to 
cannot  escape  from  the  obligation  of  be  a  mistake  as  to  a  collateral  point 
their  contract  because  they  have  which  affected  value  only  and  not 
been  mistaken  or  disappointed  in  the  Identity. 

quality  of  the  article  purchased.    In  But  where  one  sells  promissory 

the  absence  of  a  warranty  the  prin-  notes  at  less  than  their  face,  repre- 

oiple  of  caveat  emptor  applies,  and  senting  them  to  be  business  papers 

the  buyer  takes  the  risk  of  quality  when  in  fact  they  are  accommoda- 

upon  himself."  Wheat  v.  Cross  (1869),  tion  notes,  and  thus  usurious  and 

81  Md.  99, 1  Am.  R  2a  void  in  the  hands  of  the  vendee,  the 

1  Hecht  V.  Batoheller  (1888),  147  latter  may  rescind  the  contract  and 
Mass.  835, 17  N.  E.  R  651,  9  Am.  St.  R  recover  back  the  purchase-money  al* 
708.  <*  The  note  delivered,"  said  the  though  there  be  no  fraud  or  war- 
court,  '*  was  the  same  note  which  the  ranty.  Said  the  court:  "  It  is  a  gen- 
parties  bought  and  sold.  They  may  eral  rule  that  upon  the  sale  and 
both  have  imderstood  that  the  mak-  delivery  of  personal  property  with- 
ers were  solvent,  whereas  they  were  out  fraud  or  warranty,  no  action  will 
insolvent;  but  such  a  mistake  or  mis-  lie  against  the  vendor  to  recover 
apprehension  affects  the  value  of  the  damages  for  any  defects  which  may 
note,  and  not  its  identity.  .  ,  .  exist;  and  this  rule  applies  when  the 
The  makers  of  the  note  had  made  an  article  differs  from  the  representa- 
assignment  for  the  benefit  of  their  tions  of  the  seller  as  to  quality,  un- 
creditors,  but  this  did  not  extinguish  less  such  representations  were  f  raudu- 
the  note  or  destroy  its  identity.  It  lent.  But  when  the  thing  sold  differs 
remained  an  existing  note,  capable  in  substance  from  what  the  pur« 
of  being  enforced  with  every  essen-  chaser  was  led  by  the  vendor  to  be- 
tial  attribute  going  to  its  nature  as  lieve  he  was  buying,  and  the  differ- 
a  note  which  it  had  before.  Its  ence  in  subject-matter  is  so  substau- 
quality  and  value  were  impaired,  but  tial  and  essential  in  character  as  to 
not  its  identity.  The  parties  bought  amount  to  a  failure  of  consideration, 
and  sold  what  they  intended,  and  there  is  no  contract,  and  the  pur- 
their  mistake  was  not  as  to  the  sub-  chaser  may  recover  back  the  money 
ject-matter  of  the  sale,  but  as  to  its  paid."  Webb  y.  Odell  (1872),  49  N.  Y. 
quality.**  583. 
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ing  of  the  rules  just  referred  to,  that  it  will  prevent  the  for- 
mation of  the  contract.  Thus  where  both  parties,  negotiating 
at  Burlington,  Vermont,  supposed  the  property  to  be  in  the 
custody  of  a  storekeeper  at  Whitehall,  where  the  buyer  desired 
to  receive  it,  when  in  fact  it  had  been  forwarded  to  Boston 
and  there  commingled  with  the  goods  of  a  commission  mer- 
chant, it  was  held  that  the  mistake  was  so  material  that,  if  the 
fact  had  been  known,  the  contract  would  not  have  been  en- 
tered into,  and  therefore  that  no  title  passed.^ 

§  278.  Mistake  as  to  terms  of  contract  —  Price. — There 
may  also  be  mistake  as  to  the  terms  of  the  contract.  The  mis- 
take most  commonly  made,  perhaps,  is  in  reference  to  the  price. 
If  the  parties  are  mutually  mistaken,  as  where  an  offer  of  a 
certain  price  for  shingles  was  understood  by  the  seller  to  be  so 
much  per  bunch  and  by  the  buyer  to  be  so  much  per  thou- 
sand —  a  material  diflFerence, —  it  was  held  that  there  was  no 
contract  ^    So  where  one  party  alone  is  in  error,  but  the  other 

1  Ketchum  v.  Oatlin  (1849),  21  Vt  it  was  held  that  there  was  no  sale, 
191.  *'If  a  contract/'  it  was  said,  and  consequently  no  title  passed. 
"  is  made  in  mutual  error  of  material  Rupley  v.  Daggett  (1874),  74  IlL  351. 
facts  which  have  induced  the  con-  And  so  in  Rovegno  v.  Defferari 
tract,  it  is  invalid  and  may  be  set  (1871),  40  CaL  459,  where  the  seller 
aside.  This  is  upon  the  principle,  understood  that  he  was  selling  at  one 
mainly,  that  when  the  parties  are  price  while  the  buyer  understood 
under  a  mutual  mistake  as  to  mate-  that  he  was  buying  at  a  different 
rial  facts,  affecting  the  subject-mat-  price.  To  like  effect,  also,  in  Phil- 
ter of  the  contract,  there  is  a  want  lips  v.  Bistolli,  2  R  &  0. 511,  where  a 
of  a  binding  assent,  and  we  think  a  foreigner,  not  familiar  with  English, 
contract  so  made  may  be  avoided  in  supposed  he  was  buying  an  article  at 
a  court  of  law."  To  like  effect:  Be-  auction  at  forty-eight  guineas  while 
deli  V.  Wilder  (1892),  65  Vt  406,  26  the  auctioneer  understood  the  bid  to 
AtL  R.  589,  86  Am.  St  R.  871.  be  eighty-eight  guineas. 

<  Greene    v.    Bateman    (1846),    3       So  in  Hogue  v.  Mackey  (1890),  44 

Woodb.  &  M.  359,  Fed.  Cas.  No.  5762.  Kan.  277,  24  Pac.  R  477,  where  one 

Where  the  owner  of  a  mare  asked  of  the  parties  understood  tliat  the  in- 

$165  for  her,  and  the  purchaser  un-  stalments  of  the  price  were  to  be 

derstood  the  price  asked  to  be  $65,  paid  at  intervals  of  thirty  days,  and 

and  took  her  home  with  him  and  re-  the  other  understood  the  interval  to 

fused  to  pay  more  than  the  latter  be  ninety  days,  there  was  held  to  be 

named  sum,  there  being  a  clear  mis-  no  saleii 
understanding  between  the  parties, 
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is  aware  of  it  and  "  snacps  at  an  oflfer  which  he  perfectly  well 
knows  to  be  made  by  mistake,"  there  is  no  contract.*  But 
where  one  party  is  in  error,  while  the  other  is  ignorant  of  it  — 
as  where  a  party  who  makes  an  offer  has  made  an  error  in  his 
calculations  upon  which  the  offer  was  based,  and  the  other  ac- 
cepts in  good  faith  and  the  contract  is  completed, —  the  con- 
tract cannot  be  defeated.' 

§  279.  Mistake  as  to  possibility  of  performance. —  The  gen- 
eral question  of  the  effect  of  impossibility  as  an  excuse  for  the 
non-performance  of  the  contract  will  be  considered  in  later 
sections;  *  but  there  may  arise  such  aspects  of  it  as  are  germane 
to  the  present  discussion.  It  must  be  assumed,  ordinarily,  that 
the  parties  to  a  contract  contemplate  its  performance,  and  that 
they  believe  it  possible  to  perform  it  according  to  its  terms. 
Hence,  if,  through  mutual  error  as  to  facts,  they  stipulate  for 
things  impossible  of  accomplishment,  or  if  in  a  contract  of  sale 
of  machinery,  for  example,  they  fix  a  standard  of  performance 
which  it  is  impossible  to  realize,  "  the  contract  which  they  in- 
tended to  establish  on  that  foundation  falls  when  the  founda- 
tion itself  is  discovered  to  have  no  existence."  * 

^Harran  v.  Foley  (1885),  62  Wis.  *In   Nordyke  &  Marmon  Ca  v. 

584,  22  N.  W.  R.  887,  where  the  seller  Kehlor  (1900),  155  Mo.  643,  56  a  W. 

intended  to  offer  cattle  for  $261.50,  B.  287,  the  parties  stipulated  that 

bat  by  slip  of  tongue  said  $161.50,  milling  machinery  should  be  capable 

and  the  buyer  having  good  reason  to  of  producing  a  certain  quantity  of 

believe  that  it  was  a  mistake  imme-  flour  "  fully  equal  in  quality  to  the 

diately  made  a  payment  to  bind  the  best  fifty-five  per  cent  that  Kelly  & 

bargain,   and   claimed   the    cattle.  Lysle  can  make  in  their  mill"  Both 

(Webster  v.  Cecil,  80  Beav.  62,  and  parties  supposed  that  the  mill  of 

Tamplin  v.  James,  Ia  R.  15  Ch.  Div.  KeUy  &  Lysle  produced  flour  of  the 

221,  were  cited.)  To  like  effect;  Shel-  grade  specifled,  but  it  in  fact  did 

ton  V.  Ellis  (1888),  70  Gra.  207.  not  and  could  not  without  changa 

^Griifln  v.  O'Neil  (1802),  48  Kan.  It  was  held  that,  on  the  discovery  of 

117,  29  Pac.  R.  14a  the  facts,  the  seller  was  justifled  in 

>  See  post,  §§  880-844  abandoning  the  undertaking. 
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6.  Earnest  or  Part  Payment 

a.  Of  Earnest 

g  404.  Earnest  and  part  payment  syn- 
onymous. 
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407.  Deposit  with  third  person  by 
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enough. 

408.  Effect  of  earnest  in  passing 
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409.  What  the  statute  requirea 
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437.  Goods  sold  must  be  stated  or 
described. 

438i  Price  must  be  shown. 

439.  Terms  of  credit  and  mode  of 

payment  must  be  stated. 

440.  Time  and  place  of  delivery 

must  be  stated  if  agreed 
upon. 

441.  All  other  material  terms  must 

be  included. 

442.  Consideration  need  not  be  ex- 

pressed unless  required  by 
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§  455-45S.  How  sign. 
459.  One  person  as  agent  for  both 

parties. 

460. Evidence  of  authority. 

461.  Signing  by  auctioneer.^ 

462L  Auctioneer   selling   his   own 

goods  cannot  sign  for  both. 
463-466.  Broker  as  agent  for  both 

parties. 

467.  ^Bought  and  sold  notes"  in 

English  practice^ 

468.  English  rules  governing. 


§  460. Bought   and  sold  notes 

in  the  United  States. 

470.  Revocation   of    broker's 

authority. 

471.  Signing  by  one  partner. 

e.  Of  Alteration  of  the  Memorandum. 

472.  Effect  of  alteration. 

47S.  Memorandum  not  to  be  altered 

by  paroL 
474.  Discharge  or  substitution  of 

agreement  may  be  shown. 


§  280.  Purpose  of  this  chapter,—  Having  now  considered 
the  nature  of  the  contract  of  sale,  its  parties,  the  subject-mat- 
ter and  the  price,  there  remains  to  be  considered  the  effect  of 
the  statute  of  frauds  upon  the  negotiations  of  the  parties. 

§  2S1.  Sales  before  the  statute. —  The  effect  of  this  famous 
statute  can  perhaps  best  be  made  manifest  by  recalling  first 
the  requisites  of  a  valid  contract  of  sale  at  common  law  before 
the  passing  of  the  statute,  particularly  inasmuch  as  the  same 
requisites,  as  has  been  seen,  still  prevail  in  respect  of  those  con- 
tracts to  which  the  statute  does  not  apply. 

At  the  common  law,  as  was  seen  in  a  previous  chapter,  a 
contract  for  the  sale  of  goods  stands  upon  the  same  footing  as 
any  other  contract,  requiring  the  mutual  assent  of  competent 
parties  for  a  consideration.  Neither  a  written  contract  or 
memorandum,  nor  an  entire  or  partial  delivery,  nor  an  entire 
or  partial  payment,  nor  the  payment  of  earnest,  is  indispensa- 
ble, but  it  is  sufficient  to  pass  the  title,  if  such  be  the  intention 
of  the  parties,  that  the  terms  are  definitely  agreed  upon  and 
the  chattel  is  distinguished,  identified  or  separated  from  the 
mass  of  which  it  forms  a  part.  The  purchaser  may  then  take 
possession  of  it,  upon  paying  or  tendering  the  price  agreed 
upon,  but  not  otherwise,  unless  a-credit  has  been  agreed  upon, 
in  which  case  the  vendor's  lien  does  not  attach.^ 


1  Simmons  v.  Swift,  5  R  &  C.  862;  Dixon  v.  YateSi  5  &  &  Ad.  818;  Gil- 
mour  ▼.  Supple,  11  Moore,  P.  G.  566. 
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A  more  detailed  examination  of  this  subject  will  be  made 
hereafter,  but  this  will  suffice  for  the  present  purposes  of  con- 
trast. 


The  Statute. 

§  282.  The  seyenteenth  section  of  the  statute  of  ft*auds. 

This  being  the  state  of  the  common  law,  the  "  Act  for  the  pre- 
vention of  frauds  and  perjuries,"  commonly  known  as  the  Stat- 
ute of  Frauds,  was  passed  in  the  twiBUty-ninth  year  of  the  reign 
of  Charles  the  Second,  and  went  into  effect  on  the  24th  day  of 
Jane,  1677.  Of  this  act,  the  seventeenth  section  chiefly  con- 
cerns the  present  inquiry,  and  reads  as  follows:  "And  bee  it 
further  enacted,  by  the  authority  aforesaid,  that  from  and  after 
the  said  fouer  and  twentyeth  day  of  June  noe  contract  for  the 
Sale  of  any  Goods,  wares,  or  Merchandises  for  the  price  of  ten 
pounds  Sterling  or  upwards  shall  be  allowed  to  be  good  except 
the  Buyer  shall  accept  part  of  the  goods  soe  sold  and  actually 
receive  the  same  or  give  something  in  earnest  to  bind  the  bar- 
gaine  or  in  part  of  payment,  or  that  some  Note  or  Memoran- 
dum in  writing  of  the  said  bargaine  be  made  and  signed  by 
the  partyes  to  be  charged  by  such  contract  or  their  agents 
thereunto  lawfully  authorized." 

283.  .  Afterwards,  because  of  conflicting  decisions  as 

to  the  application  of  this  statute  to  executory  agreements,  fur- 
ther legislation  became  desirable,  and  in  1829  Lord  Tenter- 
den's  Act  declared  that  this  seventeenth  section  "shall  extend 
to  all  contracts  for  the  sale  of  goods  of  the  value  of  ten  pounds 
sterling  and  upwards,  notwithstanding  the  goods  may  be  in- 
tended to  be  delivered  at  some  future  time,  or  may  not  at  the 
time  of  such  contract  be  actually  made,  procured  or  provided, 
or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof  or  rendering  the  same  fit 
for  delivery." 
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These  two  statutes  are  now  construed  as  if  incorporated  to- 
gether, the  word  valtie  being  substituted  for  the  word  jprioe  in 
the  original  act.* 

§  2S4.  English  sale  of  goods  act. —  The  present  English 
statute*  upon  this  subject  provides  as  follows: 

"  (1)  A  contract  for  the  sale  of  any  goods  Of  the  value  of  ten 
pounds  or  upward  shall  not  be  enforceable  by  action  unless  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the  con- 
tract, or  in  part  payment,  or  unless  some  note  or  memorandum 
in  writing  of  the  contract  be  made  and  signed  by  the  party  to 
be  charged  or  his  agent  in  that  behalf. 

"  (2)  The  provisions  of  this  section  apply  to  every  .such  con- 
tract, notwithstanding  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured  or  provided,  or  fit  or  ready 
for  delivery,  or  some  act  may  be  requisite  for  the  making  or 
completing  thereof,  or  rendering  the  same  fit  for  delivery. 

"  (3)  There  is  an  acceptance  of  goods  within  the  meaning  of 
this  section  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract  of  sale,  whether 
there  be  an  acceptance  in  performance  of  the  contract  or  not. 

"  (4)  The  provisions  of  this  section  do  not  apply  to  Scot- 
land." 

§  285.  The  statutes  in  the  United  States. —  Statutes  sub- 
stantially similar  to  the  English  act  have  been  adopted  in  many, 
but  not  all,  of  the  United  States.  No  attempt  will  be  made  to 
give  the  language  of  these  statutes  in  full,  as  they  are  collected 
in  the  various  treatises  on  the  subject  of  the  statute  and  else- 
where, but  the  following  summary  of  them,  so  far  as  applicable 
to  the  contracts  for  the  sale  of  goods,  will  sufficiently  indicate 
their  character : 


1  Scott  V.  Railway  Ca,  12  31  &  W.       2  Sale  of  Goods  Act,  oh.  71,  66  &  67 
88;  Harman  v.  Reeve,  18  a  R  587.        Vict  1894,  §  4 
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§286. 


In  Arkansas,*  Georgia,*  Massachusetts,'  Maine,* 


Maryland,*  Michigan,*  Missouri,^  New  Hampshire,*  New  Jer- 
sey,® South  Carolina,**  Yermont "  and  "Washingtou  "  the  lan- 
guage is  ^'  contract  for  the  sale  of  goods,  wares  and  merchan- 
dise." 

§  287.  — .  In  South  Dakota,"  Colorado,"  Idaho,**  Minnesota,** 
Nebraska,*'  Nevada,**  New  York,**  Utah,*  Wisconsin"  and  Wy- 
oming^ the  words  used  are  "  contract  for  the  sale  of  goods,  chat- 
tels or  things  in  action."  In  California,**  Connecticut,**  Mon- 
tana,** Oregon**  and  North  Dakota*^  the  words  are  "agreement 
for  the  sale  of  any  personal  property."  In  Iowa**  the  statutory 
language  is  the  same,  but  unlike  the  English  and  most  of  the 
American  statutes  the  act  is  content  with  forbidding  evidence 
to  be  given  of  the  unwritten  contract.  The  Indiana**  statute 
invalidates  a  "contract  for  the  sale  of  any  goods;"  and  in 
Florida**  and  Mississippi**  the  wording  is  "contract  for  the  sale 
of  any  personal  property,  goods,  wares  or  merchandise." . 

§  288. .  In  Arkansas,  California,  Colorado,  Idaho,  In- 
diana, Massachusetts,  Michigan,  Minnesota,  Mississippi,  Mis- 
souri, Montana,  Nebraska,  Nevada,  New  Hampshire,  New 
Jersey,  New  York,  North  Dakota,  Oregon,  South  Carolina, 


1  Digest  of  Statutes  1894,  §  847a 
3  Code  of  Statutes  1895,  §  2693. 
»  Public  Statutes  1882,  ch.  78,  §  5. 
*  Revised  Statutes  1883,  ch.  Ill,  §  4. 
»  Corbet  v.  Wolford,  48  Md.  426. 

6  Compiled  Laws  1897.  §  9516. 

7  Revised  Statutes  1889,  §  5187. 

8  General  Laws  1878,  ch.  220,  §  la 
»  General  Statutes  1895,  p.  1603,  §  6. 

10  Revised  Statutes  1893,  voL  I,  §  215a 

"  Statutes  1894.  §  1225. 

12  General  Laws  1897,  §  4577. 

18  Compiled  Laws  of  Dakota  1887. 

14  Mill^s  Statutes.  §  2025. 

15  Revised  Statutes  1887,  §  6009. 

16  General  Statutes  1894.  §  4210. 

17  Compiled  Statutes  1897,  g  818a 


18  General  Statutes  1885,  §  26dt 
»  Revised  Statutes  1896^  p.  1886,  §  a 
^  Revised  Statutes  1898,  §  246a 
SI  Sanborn   &  Berryman   Statutes 

1898,  §  2308. 
22  Revised  Statutes  1887,  §  1250. 
»Deering's  Statutes,  §  1789;  Civ. 

Code,  Div.  III. 

24  General  Statutes  1888,  g  1867. 

25  Civil  Code,  S  2340. 

28  HilPs  Annotated  Laws  1892,  §  785. 
27  Revised  Statutes  1895,  §  895a 
28Code  of  1897,  §4625. 

29  Revised  Statutes  1897,  §  6944 
20  Revised  Statutes  1892,  §  1996. 
u  Code,  §  4229. 
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South  Dakota,  Yermont^  Utah,  "Washington,  Wisconsin  and 
Wyoming  the  word  price  is  nsed.  In  Connecticut,  Florida  and 
Maine,  neither  the  word  jmoe  nor  valtte  is  used,  but  simply 
"  agreement  for  the  sale  of  personal  property."  In  Maryland ' 
and  South  Carolina  the  English  statute  is  adopted.  In  Georgia 
the  words  "  to  the  amount  of  '*  are  used.* 

§  289.  .  In  Connecticut,  Colorado,  Gteorgia,  Indiana, 

Massachusetts,  Michigan,  Minnesota,  Mississippi,  Nebraska, 
Nevada,  New  York,  North  Dakota,  Oregon,  South  Carolina, 
South  Dakota,  Washington,  Wisconsin  and  Wyoming,  the 
amount  is  fixed  at  fifty  dollars ;  in  Arkansas,  Maine,  Missouri 
and  New  Jersey  at  thirty  dollars ;  in  California,  Idaho,  Mon- 
tana and  Utah  at  two  hundred  dollars;  in  New  Hampshire  at 
thirty-three  dollars ;  in  Vermont  at  forty  dollars;  and  in  Florida 
no  limit  is  prescribed. 

§  290. .  In  Alabama,  Arizona,  Delaware,  Illinois,  Kan- 
sas, Kentucky,  Louisiana,  New  Mexico,'  North  Carolina,  Ohio, 
Pennsylvania,  Ehode  Island,  Tennessee,  Texas,  Virginia  and 
West  Virginia  no  provision  similar  to  the  seventeenth  section 
seems  to  have  been  adopted. 

§  291.  The  general  effect  of  the  statute. —  The  general  ef- 
fect of  the  statute,  in  the  cases  to  which  it  applies,  will  be  seen 
to  consist  chiefly  in  the  introduction  of  a  new  rule  of  evidence 
which  requires  a  kind  of  proof  that  the  common  law  did  not 
deem  necessary.    This  rule  demands  either — 

(a)  An  actual  receipt  and  acceptance  of  a  part  of  the  goods,  or 

{b)  the  giving  of  something  in  earnest  to  bind  the  bargain,  or 

(o)  a  part  payment,  or 

1  Corbett  v.  Wolford,  84  Md.  426, 85  adopt  the  fourth  section  of  the  Eng- 

AtL  R.  1088.  lish  statute,  but  are  silent  as  to  the 

^  For  reference  to  the  various  stat-  seventeenth  section,  although  the 

utes  see  supra,  reasoning  might  well  apply  to  either 

s  In  Childers  v.  Talbott,  4  N.  M.  886,  section. 
16  Paa  R  275,  the  supreme  court 
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(^  a  note  or  memorandum  in  writing  of  the  bargain,  signed 
by  the  party  to  be  charged  thereby  or  by  his  agent  thereunto 
duly  authorized 

n. 

What  abb  Contracts  fob  the  Sale  of  Goods,  Wakes  and 

Mebohandisb. 

§  292.  Importance  of  this  question. —  One  of  the  most  im- 
portant and  difficult  of  the  questions  presenting  themselves 
under  the  provisions  of  this  statute  is,  What  is  a  contract  for 
the  sale  of  goods,  wares  and  merchandise  within  its  operation? 
Does  it  apply  to  executory  agreements  or  only  to  the  completed 
contract  ?  Is  there  a  contract  for  the  sale  when  the  goods  are 
not  in  eaae^  but  are  to  be  grown,  produced  or  manufactured? 

1.  Executory  Contracts. 

§  293.  Statute  applies  to  executory  contracts. —  It  was 

thought  at  one  time  in  England  that  the  statute  had  no  appli- 
cation to  the  case  of  executory  contracts  by  which  the  present 
title  was  not  conveyed,  but  this  question  was  set  at  rest  by 
Lord  Tenterden's  Act,^  and  the  application  of  the  statute  to  such 
contracts  has  always  been  recognized  by  the  courts  of  the. 
United  States.  Thus  it  is  said  in  a  leading  case '  in  Connecti- 
cut: "It  seems  now  to  be  well  settled,  in  accordance  with  the 
rules  of  just  interpretation,  as  well  as  the  dictates  of  reason 
and  common  sense,  that  a  contract  for  the  sale  of  goods  is  not 
without  the  purview  of  the  statute  merely  because  it  is  execu- 
tory." 

1  See  ante,  §  28a  Hargreaves  (1885),  47  N.  J.  L.  8H  64 

2  Atwater  v.  Hough  (1861),  29  Conn.  Am.  R.  162] ;  Edwards  v.  Grand  Trunk 
608,  79  Am.  Dec.  229.  To  the  same  Ry.  Ca  (I860),  48  Me.  879,  54  Ma  105; 
effect:  Mechanical  BoUer  Cleaner  Ca  Ide  v.  Stanton  (1843),  15  Vt.  685,  40 
y.  Kellner  (1899),  62  N.  J.  L.  544,  43  Am.  Dec.  698;  Downs  v.  Ross  (1840), 
AtL  R.  599  [citing  Carman  v.  Smick  23  Wend.  (N.  Y.)  270;  Hanson  v.  Rolter 
(1836),  15  N.  J.  L.  252;  Finney  v.  Apgar  (1885),  64  Wis.  633^ 

(1865),  31  N.  J.  L.  266;  Pawelski  v. 
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2.  Contracts  of  Sale  or  for  (he  Manufacture  of  Goods. 

§  294.  Statute  applies  only  to  contracts  for  the  sale  and 
not  for  the  manufacture  of  goods. — The  statute  of  frauds, 
by  its  express  terms,  applies  only  to  contracts  for  the  sale  of 
goods,  wares  and  merchandise,  and  not  to  contracts  for  their 
manufacture.  In  the  abstract,  the  distinction  between  a  con- 
tract for  the  sale  of  goods  and  a  contract  for  the  manufacture 
of  goods  seems  clear  enough,  but  in  respect  of  the  application 
of  this  statute  the  question  is  one  of  the  most  confused  and 
perplexing  in  the  law.  Most  goods  have  to  be  manufactured, 
and  the  seller  is  often  the  manufacturer.  If  a  contract  is  made 
with  such  a  seller  for  the  sale  of  goods  of  the  kind  he  makes, 
and  he  happens  not  to  have  them  already  made,  he  must  set 
at  work  to  manufacture  them.  The  fact  that  he  will  or  must 
so  manufacture  them  may  have  been  clearly  within  the  con- 
templation of  both  parties  at  the  time  they  made  the  contract. 
Is  the  contract,  then,  one  for  the  manufacture  or  the  sale  of 
the  goods?  Suppose,  further,  that  in  the  particular  case  the 
goods  are  not  of  the  kind  that  the  party  usually  manufactures, 
but  are  to  be  made  in  accordance  with  some  special  ideas  or 
needs  of  the  other.  Is  it  now  a  contract  for  manufacture  or  sale? 
Suppose,  still  further,  that  the  goods  are  such  as  the  maker 
never  produces  except  upon  the  order  and  to  suit  the  case  of 
the  person  who  orders  them,  as  in  the  case  of  a  contract  to 
supply  a  set  of  artificial  teeth ;  what  kind  of  a  contract  is  this  — 
for  manufacture  or  sale  ? 

Quite  widely  diflfering  views  have,  not  unnaturally,  been 
taken  of  these  questions,  and  a  full  exposition  of  the  subject 
can  scarcely  be  made  without  setting  forth  at  some  length  a 
few  of  the  leading  cases.  Beginning  with  the  early  English 
cases,  the  following  will  indicate  the  manner  in  which  the  sub- 
ject has  developed: 

§295.  English  cases  —  Immediate  sale  as  the  test. —  In 

1724  the  case  of  Towers  v.  Oshome  ^  came  before  Chief  Justice 

1  (1724)  1  strange,  50a 
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PrAtt.  The  report  is  very  brief,  and  may  be  reproduced  en- 
tire. ^^  The  defendant  bespoke  a  chariot,  and  when  it  was  made 
refused  to  take  it;  and  in  an  action  for  the  value  it  was  ob- 
jected that  they  should  prove  something  given  in  earnest,  or  a 
note  in  writing,  since  there  was  no  delivery  of  any  part  of  the 
goods.  But  the  chief  justice  ruled  this  not  to  be  a  case  within 
the  statute  of  frauds,  which  relates  only  to  contracts  for  the 
actual  sale  of  goods,  where  the  buyer  is  immediately  answer- 
able, without  time  given  him  by  special  agreement,  and  the 
seller  is  to  deliver  the  goods  immediately." 

§  296.  .  This  case  was  said  to  be  "  directly  in  point "  in 

Clayton  v.  AndrewSy^  a  case  which  came  before  Lord  Mansfield 
in  1767.  There  the  defendant  had  "  agreed  to  deliver  one  load 
and  a  half  of  wheat  to  the  plaintiff  within  three  weeks  or  a 
month  from  the  said  agreement,  at  the  rate  of  twelve  guineas 
a  load,  to  be  paid  on  delivery;  which  wheat  was  understood 
by  both  parties  to  be  at  that  time  unthrashed.  No  part  of  the 
said  wheat  so  sold  was  delivered ;  nor  any  money  paid  by  way 
of  earnest  for  the  same;  nor  any  memorandum  thereof  made 
on  writing."  The  question  was  whether  the  contract  was 
within  the  statute.  The  trial  judge  had  held  the  case  not  to 
be  within  thfe  statute,  relying  upon  Towers  v.  Osborne^  and  the 
court  of  king's  bench  concurred. 

§  297. .  Both  of  these  cases,  however,  were  distinguished 

and  put  on  different  ground  twenty-five  years  later  in  Rondeau  v. 
Wyatt^  before  Lord  Loughborough.  The  defendant  here  "  had 
entered  into  a  verbal  agreement  to  sell  and  deliver  three  thou- 
sand sacks  of  flour  to  the  plaintiff,  to  be  put  in  sacks  which  the 
plaintiff  was  to  send  to  the  mill,  and  shipped  on  board  vessels 
to  be  provided  by  him  in  the  river,  on  an  express  condition 
that  the  flour  should  be  exported  to  foreign  ports."  The  ex- 
portation proving  to  be  impossible,  the  defendant  refused  to 
deliver  the  flour  and  an  action  for  damages  ensued.  The  de- 
fense was  based  upon  the  statute  of  frauds,  and  the  court  of 

1  (1767)  4  Burrows,  210L  « (1792)  2  Henry  Blackstone,  Ca 
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common  pleas  sustained  the  defense.  Beferring  to  the  two 
isases  already  noticed  Lord  Loughborough  said :  "  The  case  of 
Towers  v.  Oshome  was  plainly  out  of  the  statute,  not  because 
it  was  an  executory  contract,  as  it  has  been  said,  but  because  it 
was  for  work  and  labor  to  be  done,  and  materials  and  other 
necessary  things  to  be  found,  which  is  different  from  a  mere 
contract  of  sale,  to  which  species  of  contract  alone  the  statute 
is  applicable.  In  Clayton  v.  Andrews,  which  was  on  an  agree- 
ment to  deliver  corn  at  a  future  period,  there  was  also  some 
work  to  be  performed,  for  it  was  necessary  that  the  corn  should 
be  threshed  before  the  delivery.  This,  perhaps,  may  seem  to 
be  a  very  nice  distinction,  but  still  the  work  to  be  performed 
in  threshing  made,  though  in  a  small  degree,  a  part  of  the  con- 
tract.'* 

§  298. ImposMbility  of  present  delivery  as  the  test — 

€^oods  not  in  existence. —  In  1814  the  case  of  Cfroves  v.  Buek^ 
was  decided.  Here  "  the  defendant  agreed  by  parol  to  pur- 
chase of  the  plaintiff,  for  a  sum  exceeding  lOZ.,  a  quantitj^  of 
oak  pins,  which  were  not  then  made,  but  were  to  be  cut  of  slabs 
and  delivered  to  the  defendant  at  Weymouth."  In  an  action 
for  not  accepting  the  pins  the  statute  of  frauds  was  again  relied 
upon,  and  the  three  cases  above  referred  to  were  cited.  Lord 
Ellen  borough  said:  "  The  subject-matter  of  this  contract  did  not 
exist  in  rerum  natura;  it  was  incapable  of  delivery  and  of  part 
acceptance,  and  where  that  is  the  case  the  contract  has  been 
considered  as  not  within  the  statute  of  frauds.  In  Rondeau  v. 
Wyatt  the  thing  contracted  for  existed  in  the  very  shape  and 
substance  in  which  it  was  to  be  delivered ;  and  it  was  held  that 
the  circumstance  of  its  being  to  be  shipped  on  board  vessels, 
to  be  provided  by  the  buyer,  for  exportation,  did  not  take  the 
case  out  of  the  statute.  And  that  is  very  good  sense,  for  if  the 
thing  be  capable  of  delivery  at  the  time,  why  is  it  not  done; 
but  the  same  reason  does  not  apply  where  the  goods  are  not 
deliverable.*' 

1(1814)  8  Maule  &  Selwyn,  17a 
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§  299.  .  In  Garbuttv,  Watson^  decided  in  1822,  the  same 

distinction  was  made.  There  it  appeared  that  the  plaintififs, 
who  were  millers,  made  an  agreement  with  the  defendant,  a 
corn-merchant,  for  the  sale  of  one  hundred  sacks  of  flour  at 
50«.  per  sack,  to  be  got  ready  by  the  plaintiffs  to  ship  to  the 
defendant's  order.  There  was  no  memorandum  or  earnest.  The 
flour  at  the  time  of  the  bargain  was  not  prepared,  so  as  to  be 
capable  of  being  immediately  delivered  to  the  defendant.  In 
an  action  by  the  sellers  the  defense  of  the  statute  was  inter- 
posed and  the  four  preceding  cases  were  discussed.  The  plaint- 
iffs were  nonsuited.  Abbott,  0.  J.,  said :  "  In  Towers  v.  Osbonie^ 
the  chariot  which  was  ordered  to  be  made  would  never,  but 
for  that  order,  have  had  any  existence.  But  here  the  plaint- 
iffs were  proceeding  to  grind  the  flour  for  the  purposes  of  gen- 
eral sale,  and  sold  this  quantity  to  the  defendant  as  part  of 
their  general  stock.  The  distinction,  indeed,  is  somewhat  nice, 
but  the  case  of  Towers  v.  Osborne  is  an  extreme  case  and  ought 
not  to  be  carried  further.  I  think  this  case  was  rightly  de- 
cided, the  contract  being  one  for  the  sale  of  goods  and  falling 
within  the  seventeenth  section  of  the  statute  of  frauds."  Bay- 
ley,  J.,  said:  "The  nearest  case  to  this  is  Clayton  v.  Andrews. 
But  that  decision  was,  as  it  seems  to  me,  corrected  by  JRondeau 
V.  Wyatt.  This  was  substantially  a  contract  for  the  sale  of  flour, 
and  it  seems  to  me  immaterial  whether  the  flour  was  at  the 
time  ground  or  not.  The  question  is  whether  this  was  a  con- 
tract for  goods,  or  for  work  and  labor  and  materials  found.  I 
think  it  was  the  former,  and  if  so,  it  falls  within  the  statute  of 
frauds."  Holroyd,  J.,  said:  "I  am  of  the  same  opinion.  I 
cannot  agree  with  the  judgment  of  the  court  in  Clayton  v.  An- 
drews. This  was  a  contract  for  the  sale  of  goods,  and  there- 
fore the  verdict  was  right." 

§  300. Work  on  one's  own  materials  as  test. —  In  Smith 

V.  Surman^  decided  in  1829,  it  appeared  that  the  plaintiff,  who 
was  the  owner  of  grounds  upon  which  were  growing  trees  which 

1  (1822)  5  Barn.  &  Aid.  613,  7  Eng.       2  (i829)  9  Barn.  &  Cress.  561, 17  Eng. 
Com.  Lb  835.  Com.  Law,  253,  ^  Man.  &  ByL  455. 
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he  desired  removed,  had  ordered  them  cut  down.  While  the 
work  was  going  on  and  after  part  had  been  felled,  defendant 
orally  bargained  for  the  timber  at  so  much  per  foot,  and  the 
trees  felled  and  to  be  felled  were  numbered.  The  defendant 
also  gave  some  instructions  as  to  the  manner  of  cutting.  The 
defendant  afterwards  refused  to  take  the  timber,  alleging  its 
unsoundness.  In  an  action  for  his  failure  to  take  and  pay  for 
the  timber  the  defendant  relied  upon  both  the  fourth  and  the 
seventeenth  sections  of  the  statute.  The  court  of  king's  bench 
held  that  this  was  not  a  contract  for  the  sale  of  an  interest 
in  lands,  and  was  therefore  not  within  the  provisions  of  the 
fourth  section,  but  that  it  was  a  contract  of  sale  within  the 
purview  of  the  seventeenth  section.  Bayley,  J.,  said :  "  It  seems 
to  me  that  the  true  construction  of  the  bargain  is,  that  it  is  a 
contract  for  the  future  sale  of  the  timber  when  it  should  be  in 
a  state  fit  for  delivery.  The  vendor,  so  long  as  he  was  felling 
it  and  preparing  it  for  delivery,  was  doing  work  for  himself 
and  not  for  the  defendant.  GarhuUv.  Wataonism'poinV^  After 
recalling  the  facts  in  that  case  he  proceeded:  "I  think,  there- 
fore, that  the  contract  in  this  case  was  only  a  contract  for  the 
sale  of  goods,  wares  and  merchandise  within  the  seventeenth 
section  of  the  statute,  and  that  there  ought  to  have  been  a  note 
or  memorandum  of  it  in  writing,  or  a  part  acceptance,  earnest 
or  part  payment."  Parke,  J.,  after  referring  to  Orovea  v.  Buck 
and  GarhcU  v.  Watson^  said :  "  The  true  question  in  such  cases 
is  as  to  whether  the  contract  be  substantially  a  contract  for 
the  sale  of  goods,  or  for  work  and  labor  and  materials  found. 
In  this  case  the  contract  was  substantially  a  sale  of  goods,  viz., 
timber  at  so  much  per  foot." 

§  301, Whether  work  or  materials  Is  the  essence  of 

the  contract,  as  test, — In  1856  the  case  of  Clay  v.  Yates^ 
came  before  the  court  of  exchequer.  It  appeared  there  that 
the  plaintiflf  had  orally  agreed  to  print  for  defendant  a  treatise 
on  military  tactics,  furnishing  the  paper  and  printing  five  hun- 
dred copies,  at  a  certain  price  per  sheet.    The  book  was  to  con- 

1  (1856)  1  Hurl  &  Norm.  7a 
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tain  a  dedication  to  Sir  William  Napier.  When  the  plaintiff 
began  printing,  this  dedication  had  not  been  written,  but  was 
afterwards  supplied  and  put  in  type  before  plaintiff  had  notice 
of  it.  When  plaintiff  came  to  read  the  proof  of  the  dedication^ 
he  found  it  to  contain  libelous  matter,  and  refused  to  print  it. 
The  defendant  would  not  pay  for  the  treatise  without  the  dedi- 
cation, and  the  action  was  brought  to  recover  for  printing  the 
treatise.  The  defense,  among  other  things,  was  that  the  con- 
tract was  for  the  sale  of  goods  within  the  seventeenth  section. 
Pollock,  C.  B.,  with  whom  the  other  judges  concurred,  said  : 
"  The  first  question  is,  whether  this  is  a  contract  for  the  sale  of 
goods  within  the  seventeenth  section  of  the  statute  of  frauds, 
and  I  am  of  opinion  that  it  is  properly  a  contract  for  work, 
labor  and  materials.  «  .  .  It  may  happen  that  part  of  the 
materials  is  found  by  the  person  for  whom  the  work  is  done, 
and  part  by  the  person  who  does  the  work;  for  instance,  the 
paper  for  printing  may  be  found  by  the  one  party,  while  the 
ink  is  found  by  the  printer.  In  such  cases  it  seems  to  me  that 
the  true  criterion  is,  whether  work  is  the  essence  of  the  con- 
tract, or  whether  it  is  the  materials  supplied.  My  impression 
is,  that  in  the  case  of  a  work  of  art,  whether  in  gold,  silver, 
marble  or  plaster,  where  the  application  of  skill  and  labor  is 
of  the  highest  description,  and  the  material  is  of  no  importance 
as  compared  with  the  labor,  the  price  may  be  recovered  as 
work,  labor  and  materials.  No  doubt  it  is  a  chattel  that  <<ras 
bargained  for,  and,  if  delivered,  might  be  recovered  as  goods 
sold  and  delivered,  still  it  may  also  be  recovered  as  work,  labor 
and  materials.  Therefore  it  appears  to  me  that  this  is  prop- 
erly a  contract  for  work,  labor  and  materials.  I  am' inclined  to 
think  that  it  is  only  where  the  bargain  is  for  goods  thereafter 
to  be  made,  and  not  where  it  is  a  mixed  contract  for  work  and 
materials  to  be  found,  that  Lord  Tenterden's  Act  (9  Geo.  IV., 
ch.  14)  applies ;  and  the  reason  why  no  cases  on  this  subject  are 
found  in  the  books  is  that,  before  Lord  Tenterden's  Act  passed, 
the  statute  of  frauds  did  not  apply  to  the  case  of  goods  not 
actually  made  or  fit  for  delivery.    I  think,  therefore,  that  the 

objection  does  not  arise." 
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§  302. '-  Thd  present  English  test  — Whether  the  snb- 

Ject-matter  is  a  chattel  to  be  afterwards  deliyered.—  In  1861 
arose  the  case  of  Zee  v.  Grijin^  which  has  since  been  regarded 
as  declaratory  of  the  rule  in  English  courts,  and  which  has  had 
a  marked  influence  upon  judicial  thought  in  the  United  States. 
The  plaintiflf,  a  dentist,  sued  to  recover  the  price  of  two  sets 
of  artificial  teeth  ordered  by  a  lady  who  had  died  before  they 
could  be  fitted.  The  defendant  was  her  executor.  The  dec- 
laration was  for  goods  bargained,  sold  and  delivered,  and  for 
work  and  labor  done  and  material  furnished.  The  defense 
was  that  the  contract  was  not  for  labor  and  material,  but  for 
the  sale  of  a  chattel,  and  therefore  void  under  the  seventeenth 
section  of  the  statute  of  frauds.  This  defense  was  sustained. 
Crompton,  J.,  said:*  "When  the  contract  is  such  that  a  chat- 
tel is  ultimately  to  be  delivered  by  the  plaintiflf  to  the  defend- 
ant, when  it  has  been  sent,  then  the  cause  of  action. is  goods 
sold  and  delivered.  ...  I  do  not  agree  with  the  proposi- 
tion that  whenever  skill  is  to  be  exercised  in  carrying  out  the 
contract  that  fact  makes  it  a  contract  for  work  and  labor,  and 
not  for  the  sale  of  a  chattel;  it  may  be  the  cause  of  action  is 
for  work  and  labor^when  the  materials  supplied  are  merely 
ancillary,  as  in  the  case  put  of  attorney  or  printer.  But  in  the 
present  case  the  goods  to  be  furnished,  viz.,  the  teeth,  are  the 
principal  subject-matter;  and  the  case  is  nearer  that  of  a  tailor, 
who  measures  for  a  garment  and  afterwards  supplies  the  article 
fitted."  Hill,  J.,  said :  "  When  the  subject-matter  of  the  con- 
tract is  a  chattel  to  be  afterwards  delivered,  then  the  cause  of 
action  is  goods  sold  and  delivered,  and  the  seller  cannot  sue 
for  work  and  labor;"  and  Blackburn,  J.,  said:  "If  the  con- 
tract be  such  that  it  will  result  in  the  sale  of  a  chattel,  the 
proper  form  of  action,  if  the  employer  refuses  to  accept  the  ar- 
ticle when  made,  would  be  for  not  accepting.  But  if  the  work 
and  labor  be  bestowed  in  such  a  manner  as  that  the  result 

1(1861)  1  Best  &  Smith,  27%  80  L.    Journal  Reports,  which  differ  some- 
Jour.  R.  (Q.  B.)  252.  what  iu  form,  but  not  in  substanoe^ 

2  These  quotations  are  made  from    from  the  report  in  Best  &  Smith, 
the  reports  of  the  case  in  the  Law 
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would  not  be  anything  which  could  properly  be  said  to  be  the 
subject  of  sale,  then  an  action  for  work  and  labor  is  the  proper 
remedy.  .  .  •  I  do  not  think  that  the  relative  value  of  the 
labor  and  of  the  materials  on  which  it  is  bestowed  can  in  any 
case  be  the  test  of  what  is  the  cause  of  action;  and  that  if 
Benvenuto  Cellini  had  contracted  to  execute  a  work  of  art  for 
another,  much  as  the  value  of  the  skill  might  exceed  that  of 
the  materials,  the  contract  would  have  been  nevertheless  for 
the  sale  of  a  chattel.'^ 

§  303,  .  Mr.  Benjamin  expressed  surprise  "  that  a  rule 

so  satisfactory  and  apparently  so  obvious "  should  not  have 
been  earlier  suggested,  and  concludes:  "From  the  very  defini- 
tion of  a  sale,  the  rule  would  seem  to  be  at  once  deducible 
that,  if  the  contract  is  intended  to  result  in  transferring  for  a 
price  from  A  to  B  a  chattel  in  which  A  had  no  previous  prop- 
erty, it  is  a  contract  for  the  sale  of  a  chattel,  and  unless  that 
be  the  case  there  can  be  no  sale."  ^ 

%  304r,  American  cases  —  The  rule  In  New  York. —  In  New 

York,  on  the  other  hand,  entirely  opposite  conclusions  are 
reached,  following  the  rule  of  stare  decisis^  though  the  court 
admit  that  the  modern  English  doctrine  is  at  once  philosophical 
and  comprehensible.  In  Cooke  v.  MiUard^  the  defendants  ver- 
bally ordered  lumber  of  the  plaintiffs,  to  be  taken  from  certain 
lots  designated  by  defendants  in  plaintiffs'  yard,  and  to  be  cut 
by  plaintiffs  into  sizes  required  by  defendants  and  placed  on 
plaintiffs'  dock.  Notice  was  then  to  be  given  to  defendants, 
who  were  thereupon  to  remove  it.  Plaintiffs  prepared  the 
lumber,  placed  it  upon  the  dock,  and  notified  defendants  as 
agreed,  but  before  it  was  removed  the  lumber  was  destroyed  by 
accidental  fire.    It  was  held  that  the  contract  was  one  of  sale. 

§  305. .  After  stating  the  English  and  the  Massachusetts 

rule,  the  court,  speaking  through  the  late  Professor  T.  W. 
D wight,  Commissioner,  said:  "The  New  York  rule  is  still  dif- 

1  Benjamin  on  Sales,  §  lOa  «  65  N.  Y.  352,  22  Am.  R  619. 
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ferent.  It  is  held  here* by  a  long  course  of  decisions,  that  an 
agreement  for  the  sale  of  any  commodity  not  in  existence  at 
the  time,  but  which  the  vendor  is  to  manufacture  or  put  in  a 
condition  to  be  delivered,  such  as  flour  from  wheat  not  yet 
ground,  or  nails  to  be  made  from  iron  belonging  to  the  manu- 
facturer, is  not  a  contract  of  sale.  The  New  York  rule  lays 
stress  on  the  word  sale.  There  must  be  a  sale  at  the  time  the 
contract  is  made.  The  latest  and  most  authoritative  expres- 
sion of  the  rule  is  found  in  a  recent  case  in  this  court.  Par- 
sons  V.  Loucks}  The  Contrast  between  Parsons  v,  Loucks^  in 
this  State,  on  the  one  hand,  and  Le^  v.  Oriffin^  in  England,  on 
the  other,  is,  that  in  the  former  fese  the  word  sale  refers  to 
the  time  of  entering  into  the  contract,  while  in  the  latter  ref- 
erence is  had  to  the  time  of  delivery  as  contemplated  by  the 
parties.  If  at  that  time  it  is  a  chattel,  it  is  enough,  according 
to  the  English  rule.  Other  cases  in  this  State  agreeing  with 
Parsons  v.  Loucks  are  GrooTcsha/nk  v.  BurreU^  SewaU  v.  Fitch^ 
Robertson  v.  Vaughn^  and  Parker  v,  Schenck?  These  cases  are 
based  on  certain  old  decisions  in  England,  such  as  Towers  v. 
Osborne,'^  and  Clayton  v.  Andrews^^  which  have  been  wholly 
discarded  in  that  country, 

1 48  N.  Y.  17,  8  Am.  R  517.  mined,  though  upon  a  wrong  prin- 

*  1  B.  &  S.  272.  ciple,  as  has  since  been  held  both  by 

'  18  Johns.  (N.  Y.)  58^  9  Am.  Deo.  the  common  pleas  and  the  king's 

187.  bench." 

<  8  Cow.  (N.  Y.)  215.  In  Crookshank  v.  Burrell  (1820),  18 

&5  Sandl  (N.  Y.)  1.  Johns.  58,  9  Am.  Dea  187,  the  same 

^  28  Barb.  38.  was  held  of  a  contract  to  make  and 

7 1  Strange,  506.  deliver  a  wagon  at  a  future  day. 

•4  Burr.  2101.  In  Downs  v.  Ross  (1840),  23  Wend. 

The  leading  case  in  New  York  is  270,  the  contract  was  for  the  delivery 

SewaU  V.  Fitch  (1828),  8  Cow.  215.  of  wheat,  part  being  then  in  granary 

The  contract  was  for  a  quantity  of  and  part  unthrashed;  that  in  granary 

nails  not  then  on  hand,  but  which  was  to  be  cleaned  again  and  the  rest 

the  seller  said  "  could  soon  be  knocked  thrashed.    Hdd,  to  be  a  contract  of 

off  "  and  sent  on  the  opening  of  navi-  sale  within  the  statute.    Bronson,  J., 

gation.    Hdd,  to  be  a  contract  for  said  of  the  cases  cited  to  the  contrary, 

work  and  labor,  and  therefore  not  that,  "  with  a  single  exception,  they 

within  the  statuta    Savage,  C.  J.,  all  relate  to  contracts  for  the  sale  of 

said:  ''Towers  v.  Osborne  and  Clay-  a  thing  not  then  in  existence,  but 

ton  V.  Andrews  were  rightly  deter-  which  was  to  be  constructed  or  man- 

281 


§  305.]  LAW  OF  SALE.  [bOOK   I. 

"  The  case  at  bar  does  not  fall  within  the  rale  in  Parsons  v. 
LotLcks.  The  facts  of  that  case  were,  that  a  manufacturer 
agreed  to  make  for  the  other  party  to  the  contract  two  tons  of 
book  paper.    The  paper  was  not  in  existence,  and  so  far  as  it 

ufactured  by  the  vendor."    Citing  as  a  general  article  of  merchandise, 

the  cases  of  the  chariot  (Towers  t.  being  adapted  for  use  only  by  the 

Osborne),  the  oak  pins  (Groves  v.  person  ordering  it,  then  the  contract 

Buck),  the  wagon   (Crookshank  v.  is  one  for  work  and  labor  and  is  not 

Burrell),  the  buggy  (Mixer  t.  How-  within   the   statute."    He   doubted 

arth,  21  Pick.,  Mass.,  205),  and  the  Sewall   w.    Fitch,   and   pronounced 

nails  (Sewall  t.  Fitch).    The  ezoep-  Downs  v.  Ross  ''still  more  doubtful " 

tion  in  Clayton  t.  Andrews  he  pro-  and  now  repudiated.    Robertson  ▼• 

nounced  overruled.    Cowen,  J.,  ais-  Vaughn,  5  Sandf.  1,  and  Donovan  v. 

sented.  WiUson,  26  Barbk  188,  •were  also  de- 

In  Seymour  V.  Davis  (1848),  2  Sandf.  clared  to  be  discredited  since  Smith 
289,  a  contract  to  sell  and  deliver  t.  New  York  Cent  R.  Ca,  mprcu 
cider  in  future,  to  be  procured  from  This  was  followed  in  Flint  v.  Corbitt 
farmers  and  refined  by  the  seller,  (1876),  6  Daly,  429,  where  the  def end- 
was  held  within  the  statute.  ant  selected  some  unfinished  furni- 

In  Passaic  Mfg.  Ca  v.  Hoffman  ture  and  ordered  it  covered  in  a  cer- 
(1871),  8  Daly,  495,  is  a  review  of  this  tain  material  to  be  supplied  hf  the 
subject  by  Daly,  C*  J.,  in  which  he  plaintiff.  This  was  held  to  be  a  sale 
says:  *'  It  may  be  stated  as  the  result  within  the  statute, 
of  several  well-considered  cases  that  In  Kellogg  v.  Witherhead,  6  Thomp. 
where  the  contract  is  for  an  article  &  C.  525,  the  same  was  held  of  a  con* 
coming  under  the  general  denomina*  tract  to  buy  hams  to  be  smoked* 
tion  of  goods,  wares  and  merchandise,  "  The  plaintiffs  were  not  to  make  the 
and  it  is  made  with  one  who  sells  hams;  they  were  to  smoke  them." 
that  kind  of  commodity  to  all  who  In  Mead  v.  Case  (1860),  38  Barb.  202| 
'  traffic  in  it,  the  quantity  required  and  the  agreement  was  for  a  monument, 
the  price  being  agreed  upon,  it  is  a  the  pieces  of  which  had  been  put  to* 
contract  of  sale,  and  that  it  in  no  gether,  but  which  the  plaintiff  was  to 
way  affects  the  character  of  the  con* ^  polish,  letter  and  finish.  Hddy  not 
tract,  in  such  a  case,  whether  the  within  the  statute.  The  court  said: 
manufacturer  and  vendor  has,  when  *<  It  is  very  plain,  I  think,  that  the 
the  order  is  given,  the  requisite  monument  bargained  for  was  to  be 
quantity  on  hand  or  has  to  manu*  afterwards  made  by  the  plaintiff's 
facture  it  afterward.  .  •  •  But  if  labor  and  skill,  and  had  no  existence 
what  is  clearly  contemplated  by  the  as  suoh  at  the  time  of  the  bargain, 
agreement  is  the  skill,  labor,  care  or  .  .  •  It  is  precisely  this  labor  and 
knowledge  of  the  one  who  fabricates  skill  that  was  necessary  to  convert  it 
the  article  or  commodity,  or  if  it  into  the  monument  which  the  plaint- 
would  not  have  been  produced  if  the  iff  agreed  to  furnish.  Without  this, 
order  had  not  been  given  for  it  or  if,  it  was  no  monument  whatever,  oer- 
when  produced,  it  is  unfitted  for  sale  tainly  not  to  the  defendant's  deceased 
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appears,  not  even  the  rags,  ^  except  so  far  as  such  existence 
may  be  argued  from  the  fact  that  matter  is  indestructible.'  So 
in  SexocM  Vi  Fitch^  aupra^  the  nails  which  were  the  subject  of 
the  contract  were  not  then  wrought  out,  but  were  to  bo  made 
and  delivered  at  a  future  day, 
"Nothing  of  this  kind  is  found  in  the  present  case.    The 

relativea  A  monument  is  something  with  certain  alterations  and  fixtures, 

designed  and  constructed  to  perpetu-  was  held  within  the  statute, 

ate  the  memory  of  some  particular  In  DonneU  v.  Heam,  17  N.  Y.  Wkly. 

person  or  event.   Before  the  material  Dig.  463,  a  contract  to  manufacture 

was  polished  and  the  inscriptions  certain  lamps  of  a  peculiar  and  un- 

engraved   upon  it,  it  was  a  mere  usual  pattern  was  held  not  within 

structure  of  stone,  blank  and  mean-  the  statute.  So  in  Pieroe  ▼.  Bourton, 

inglesa    It  was  not  this  stone,  in  this  17  N.  Y.  Wkly.  Dig.  444,  of  a  contract 

condition,  that  the  defendant  bar-  to  imitate  certain  woven  goods  in 

gained  for;  if  it  had  been,  the  con-  felt,  of  a  kind  not  usually  dealt  in  by 

tract  would  most  likely  have  been  the  plaintiff. 

within  the  statute.    What  he  bar-  In  Smith  v.  N.  Y.  Cent  B.  Ca,  4 

'  gained  for  was  the  necessary  labor  Keyes,  180,  it  was  held  that  a  cod- 

and  skill  to  convert  this  stone  into  tract  for  the  delivery  of  wood  to  be 

an  enduring  memorial  of  the  dead,  cut  from  standing  trees  is  within  the 

This  labor  and  skill  did  not  convert  statute.    Citing  Downs  v.  Ross,  and 

the  stone  into  any  article  of  general  Garbutt  v.  Watson,  and  Smith  v.  Sur- 

merohandise,  but  into  the  particular  man,  9  K  &  C.  561,  a  precisely  similar 

thing  bargained  for.    For  any  other  cas&    The  court,  by  Woodruff,  J., 

piurpose  the  valuable  material  hcu)  said:  ''There  would  seem  no  very 

been  wholly  destroyed.    It  was  then  sensible   reason   for   holding,  with 

entirely  unfitted  for  a  sale  to  any  reference  to  two  verbal  contracts 

other  person;  or  for  any  other  pm>  with  wagon  makers  for  the  purchase 

pose."    Daly,  G.  J.,  in  the  case  of  and  delivery  of  twenty  wagons  on  a 

Passaic  Mfg.  Co.  v.  Hoffman,  pro-  future  day  named,  that  one  is  void 

nounces  this  reasoning  conclusive;  because  the  wagon  maker  has  the 

on  the  other  hand,  Dwight,  C,  in  wagons  on  hand,  and  the  other  is 

Cooke  V.  Millard,  8upra,  pronounces  valid  because  the  other  wagon  maker 

it  a  ''  border  case."    Smith,  J.,  dis-  must  manufacture  them  in  order  to 

sented.  their  delivery  at  the  time  appointed. 

I^  Bates  V.  Coster  (1874),  1  Hun,  Without  however  disregarding  the 
400,  an  agreement  to  buy  a  stallion  cases  which  hold  that  where  the  sub- 
colt,  to  be  operated  upon  and  kept  by  stance  of  the  contract  is  work  and 
the  plaintiff  tiU  he  got  well,  was  labor  to  be  done  in  converting  ma- 
held  within  the  statute.  The  court  terialsinto  a  new  and  totally  difl'erent 
doubted  Mead  v.  Case.  article,  it  is  not  within  the  statute, 

In  Fitzsimmons   v.   Woodruff,  1  we  may  say  that  there  is  no  just  no- 

Thomp.  &  C.  8,  a  contract  for  a  mar-  tion  of  manufacture  involved  in  an 

ble  mantel,  to  be  put  up  in  a  house  agreement  to  deliver  a  specified  num- 
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lumber,  with  the  possible  exception  of  the  clapboards,  was  all 
in  existence  when  the  contract  was  made.  It  only  needed  to 
be  prepared  for  the  purchaser  —  dressed  and  put  in  a  condition 
to  fill  his  order.  The  court,  accordingly,  is  not  hampered  in 
the  disposition  of  this  cause  by  authority,  but  may  proceed 
upon  principle. 

''  Were  this  subject  now  open  to  full  discussion  upon  princi- 
ple, no  more  convenient  and  easily  understood  rule  could  be 
adopted  than  that  enunciated  in  Lee  v.  Chriffin,  It  is  at  once 
so  philosophical,  and  so  readily  comprehensible,  that  it  is  a 
matter  of  surprise  that  it  should  have  been  first  announced  at 
so  late  a  stage  in  the  discussion  of  the  statute.  It  is  too  late 
to  adopt  it  in  full  in  this  State,  So  far  as  authoritative  decis- 
ions have  gone,  they  must  be  respected  even  at  the  expense  of 
sound  principle.  The  court,  however,  in  view  of  the  present 
state  of  the  law,  should  plant  itself,  so  far  as  it  is  not  precluded 
from  doing  so  by  authority,  upon  some  clearly  intelligible 
ground,  and  introduce  no  more  nice  and  perplexing  distinc- 
tions.   I  think  that  the  true  rule  to  be  applied  in  this  State  is, 

ber  of  cords  of  firewood;  no  change  In  Higgins  v.  Murray,  73  N.  Y.  252. 
in  the  thing  sold  and  to  be  delivered  a  contract  to  make  circus  tents,  ma- 
is  contemplated.  The  circumstance  terials  to  be  furnished  by  the  plaint- 
that  it  stands  in  the  woods  at  the  iff,  was  held  not  within  the  statute, 
time  involves  nothing  more  than  a  In  Hinds  v.  Kellogg,  18  N.  Y.  Supp. 
necessity  to  cut  it,  that  it  may  be  923,  133  N.  Y.  586,  30  N.  E.  R  1148,  a 
delivered.  In  this  respect  it  is  not  contract  to  furnish  circulars,  to  be 
different  from  a  purchase  and  agi-ee-  used  exclusively  in  the  business  of 
ment  to  deliver  wood  of  a  prescribed  the  person  ordering  them,  was  held 
length,  split  into  pieces  o(  convenient  not  within  the  statute.  To  the  same 
size,  the  parties  knowing  and  intend-  point  see  Pelletreau  v.  United  States 
ing  that  delivery  shall  be  had  of  wood  Electric  Light  Ca,  84  N.  Y.  Supp.  125, 
already  cut,  but  of  a  greater  length  13  Misc.  237. 

and  not  split  at  alL"  But  in  Killmore  In  Warren  Chemical  Ca  v.  Hol- 

V.  Hewlett.  48  N.  Y.  569,  while  a  brook,  118  N.  Y.  586,  23  N.  E.  R.  908, 

similar  contract  was  held  not  to  be  16  Am.  St  R.  788,  a  contract  for  the 

for  the  sale  of  an  interest  in  la,nds,  sale  and  delivery  of  patent  roofing, 

the  court  said  it  was  "rather  a  con-  to  be  thereafter  manufactured  and 

tract  by  the  defendant  to  bestow  delivered,  was  held  not  within  the 

work  and  labor  upon  his  own  ma-  statute,  relying  on  Parsons  v.  Louoks, 

terial,  and  deliver  it  in  i's  improved  48  N.  Y.  17,  8  Am.  R.  517. 
condition  to  the  plaintiff.** 
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that  when  the  chattel  is  in  existence,  so  as  not  to  be  governed 
by  Parsons  v.  Loucks^  supra^  the  contract  should  be  deemed  to 
be  one  of  saje,  even  though  it  may  have  ordered  from  a  seller 
who  is  to  do  some  work  upon  it  to  adapt  it  to  the  uses  of  the 
purchaser.  Such  a  rule  makes  but  a  single  distinction,  and 
that  is  between  existing  and  non-existing  chattels.  There  will 
still  be  border  cases  where  it  will  be  difficult  to  draw  the  line, 
and  to  discover  whether  the  chattels  are  in  existence  or  not. 
The  mass  of  the  cases  will,  however,  readily  be  classified.  If, 
on  further  discussion,  the  rule  in  Lee  v.  Griffin  should  be  found 
most  desirable  as  applicable  to  both  kinds  of  transactions,  a 
proper  case  will  be  presented  for  the  consideration  of  the  leg- 
islature." 

§  306. The  Massachnsetts  rule. — In  Massachusetts  a 

somewhat  middle  ground  is  taken,  well  illustrated  in  the  case 
of  Ooddard  v,  Binney}  There  the  defendant  had  orally  or- 
dered of  the  plaintiff,  a  manufacturer,  a  buggy  of  a  certain 
kind,  and  gave  full  instructions  as  to  its  construction  and  finish. 
The  plaintiff  made  the  buggy  in  all  respects  as  ordered,  and 
when  it  was  completed  he  notified  the  defendant  and  sent  him 
a  bill  for  the  price.  Plaintiff  sent  again  for  a  check  for  the 
amount,  and  defendant  said  he  would  pay  it  soon,  and  would 
see  the  plaintiff.  Plaintiff  sent  a  third  time,  and  defendant  re- 
plied that  he  would  "come  and  see  him  right  away."  While 
matters  were  in  this  condition,  the  buggy  was  destroyed  by 
accidental  fire.  Plaintiff  finally  brought  this  action  for  the 
price.  The  defense  was  the  statute  of  frauds,  but  the  contract 
was  held  not  to  be  within  the  statute. 

%  307.  .  In  pointing  out  the  distinction  which  prevails 

in  Massachusetts  between  the  English  rule  on  the  one  hand, 
and  the  New  York  rule  on  the  other,  Ames,  J.,  said : 

"  According  to  a  long  course  of  decisions  in  New  York  and 
in  some  other  States  of  the  Union,  an  agreement  for  the  sale 
of  any  commodity  not  in  existence  at  the  time,  but  which  the 

1  (1874)  115  Masa  450, 15  Am.  B.  112. 
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vendor  is  to  manufacture  or  put  in  a  condition  to  be  delivered 
(such  as  flour  from  wheat  not  yet  ground,  or  nails  to  be  made 
from  iron  in  the  vendor's  hands),  is  not  a  contract  of  sale  within 
the  meaning  of  the  statute.^  In  England,  on  the  other  hand, 
the  tendency  of  the  recent  decisions  is  to  treat  all  contracts  of 
such  a  kind  intended  to  result  in  a  sale,  as  substantially  con- 
tracts for  the  sale  of  chattels ;  and  the  decision  in  Lee  v,  Oriffin  ^ 
goes  so  far  as  to  hold  that  a  contract  to  m^e  and  fit  a  set  of 
artificial  teeth  for  a  patient  is  essentially  a  contract  for  the  sale 
of  goods,  and  therefore  is  subject  to  the  provisions  of  the 
statute.* 

'^  In  this  Commonwealth,  a  rule  avoiding  both  of  these  ex- 
tremes was  established  in  Mixer  v.  Howa/rth,^  and  has  been  rec- 
ognized and  affirmed  in  repeated  decisions  of  more  recent  date. 
The  effect  of  these  decisions  we  understand  to  be  this,  namely, 
that  a  contract  for  the  sale  of  articles  then  existing,  or  such  as 
the  vendor  in  the  ordinary  course  of  his  business  manufactures 
or  procures  for  -the  general  market,  whether  on  hand  at  the 
time  or  not,  is  a  contract  for  the  .sale  of  goods,  to  which  the 
statute  applies.  But  on  the  other  hand,  if  the  goods  are  to  be 
manufactured  especially  for  the  purchaser,  and  upon  his  special 
order,  and  not  for  the  general  market,  the  case  is  not  within 
the  statute.*  '  The  distinction,'  says  Chief  Justice  Shaw  in  Lanib 
V.  GrafU^  '  we  believe  is  now  well  understood.  When  a  per- 
son stipulates  for  the  future  sale  of  articles  which  he  is  habitu- 
ally making,  and  which  at  the  time  are  not  made  or  finished, 
it  is  essentially  a  contract  of  sale,  and  not  a  contract  for  labor; 
otherwise,  when  the  article  is  made  pursuant  to  the  agreement.' 
In  Gardner  v.  Joy^  a  contract  to  buy  a  certain  number  of  boxes 

1  Citing  Crookshank  t.  Burrell  18  R  &  Aid.  831;  Baldey  t.  P&rker,  2 

Johns.  (N.  Y.)  58,  9  Am.  Dea  187;  R  &  C.  87;  Atkinson  v.  BeU,  8  R  & 

SewaU  V.  Fitch.  8  Cow.  (N.  Y.)  215;  C.  277. 

Robertson  v.  Vaughn,  SSandf.  (N.  Y.)  *  21  Pick.  (Mass.)  205,  82  Am.  Dec 

1 ;  Downs  v.  Ross,  23  Wend  (N.  Y.)  250. 

270;  Eichelberger  y.  McCauley,  5  H.  *  Citing  Spencer  y.  Cone^  1  Meta 

<&  J.  (Md.)  218,  9  AnL  Dea  514.  (Mass.)  28a 

2 1  B.  ft  S.  272.  « 12  Met<3.  (Mass.)  85a 

'Referring  to  Maberley  y.  Shep-  ? 9  Meta  (Jlasa)  177. 

pard,  10  Bing.  99;  Howe  y.  Palmer,  8 
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of  candles  at  a  fixed  rate  per  pound,  which  the  vendor  said  he 
would  manufacture  and  deliver  in  about  three  months,  was 

held  to  be  a  contract  of  sale  and  within  the  statute.    To  the 

% 

same  general  effect  are  Wntermam,  t;.  Meigs^  and  Clark i).  Nichr 
oU}    It  is  true  that  in  *  the  infinitely  various  shades  of  differ- 

U  Cosh.  (Masa)  497.  future  sale  of  articles  which  he  is 
3 107  Mass.  547.  habitually  making,  and  which,  at 
The  leading  case  in  Massachusetts  the  time,  are  not  made  or  finished, 
is  Mixer  v.  Howarth  (1888),  21  Piok.  it  is  essentially  a  contract  of  sale, 
205>  82  Am.  Dea  256,  where  the  con-  and  not  a  contract  of  labor;  other- 
tract  was  for  a  carriage  in  the  seller's  wise  when  the  article  is  made  pursue 
possession,  unfinished,  and  which  he  ant  to  the  agreement^* 
was  to  finish  and  line  with  a  certain  In  Clark  v.  Nichols,  107  Mass.  547, 
lining  selected  by  the  buyer.  This  the  contract  was  to  deliver  ash  build- 
was  held  not  within  the  statutOi  ing  stuff  and  plank,  the  logs  to  be 
Shaw,  C.  J.,  said:  "Where  the  con-  sawed  into  plank  at  the  buyer's  di- 
tract  is  a  contract  of  sale,  either  of  rection.  Hdd,  within  the  statute, 
an  article  then  existing  or  of  articles  In  Gardner  v.  Joy  (1845),  9  Mete 
which  the  vendor  usually  has  for  177,  A  asked  B  what  he  would  take 
sale  in  the  course  of  his  business,  the  for  candles;  B  said  he  would  take 
statute  applies  to  the  contract,  as  twenty-one  cents  per  pound;  A  said 
well  where  it  is  to  be  executed  at  a  he  would  take  one  hundred  boxes; 
future  time  as  where  it  is  to  be  exe-  B  said  they  were  not  made,  but  he 
cuted  immediately.  But  where  it  is  would  make  and  deliver  them  in  the 
an  agreement  with  a  workman  to  course  of  the  summer.  HeZct,  within 
put  materials  together  and  construct  the  statuta  Shaw,  €X  J.,  said:  ''If 
an  article  for  the  employer,  whether  it  is  a  contract  to  sell  and  deliver 
at  an  agreed  price  or  not,  though  in  goods  whether  they  are  then  corn- 
common  parlance  it  may  be  called  a  pleted  or  not,  it  is  within  the  stat- 
purchase  or  sale  of  an  article  to  be  ute.  But  if  it  is  a  contract  to  make 
oompleted  infuturo,  it  is  not  a  sale  and  deliver  an  article  or  quantity  of 
until  an  actual  or  constructive  de-  goods,  it  is  not  within  the  statute." 
livery  or  acceptance,  and  the  remedy  So,  in  Waterman  v.  Meigs  (1840),  4 
for  not  accepting  is  on  the  agree-  Cush.  407,  an  agreement  for  the  de- 
ment." Citing  Sewall  v.  Fitch,  8  livery  of  a  quantity  of  planks  for 
Cow.  (N.  Y.)  215;  Cooper  v.  Elston,  7  ship-building,  at  a  future  time,  was 
T.  R.  11  held  within  the  statute. 

In  Lamb  v.  Crafts  (1847),  12  Meta  In  Smalley  v.  Hamblin  ri898),  170 

858,  where  one  whose  business  was  Mass.  880,  49  N.  E.  R  626,  it  is  held 

collecting  raw  tallow  and  preparing  that  where  there  is  an  understand- 

it  for  market  agreed  to  "  furnish "  ing  that  the  articles  are  not  to  be 

another  in  the  future  with  a  certain  manufactured  by  the  vendor,  but  are 

quantity  of  prepared  tallow,  held,  to  be  procured  by  him  of -some  other 

within  the  statuta  Shaw,  C.  J.,  said:  person  who  manufactures  and  sells 

•*  Where  a  person  stipulates  for  a  them,  and  are  to  be  delivered  by  the 
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ent  contracts,'  there  is  some  practical  diflBculty  in  disposing  of 
the  questions  that  arise  under  that  section  of  the  statute.  Bat 
we  see  no  ground  for  holding  that  there  is  any  uncertainty  in 
the  rule  itself.  On  the  contrary,  its  correctness  and  justice 
are  clearly  implied  or  expressly  affirmed  in  all  of  our  decisions 
upon  the  subject-matter.  It  is  proper  to  say  also  that  the 
present  case  is  a  much  stronger  one  than  Mixer  v.  Howarth. 
In  this  case  the  carriage  was  not  only  built  for  the  defendant, 
but  in  conformity  in  some  respects  with  his  directions,  and  at 
his  request  was  marked  with  his  initials.  It  was  neither  in- 
tended nor  adapted  for  the  general  market.  As  we  are  by  no 
means  prepared  to  overrule  the  decision  in  that  case,  we  must 
therefore  hold  that  the  statute  of  frauds  does  not  apply  to  the 
contract  which  the  plaintiff  is  seeking  to  enforce  in  this  action." 

§  308. The  rule  in  Vermont. —  In  a  recent  case*  in 

Vermont  the  court  had  before  it  a  contract  for  the  construction 
of  a  monument  to  be  erected  for  the  State  of  Minnesota  upon 
the  battle-field  at  Gettysburg.  The  court  held  the  contract  to 
be  not  within  the  statute,  and  declared  its  preference  for  the 
Massachusetts  rule,  saying:  " Under  this  rule  the  test  is,  not 
the  non-existence  of  the  article  at  the  time  of  the  bargain,  as 
in  New  York,  nor  whether  the  contract  will  result  in  the  sale 
of  a  chattel,  as  in  England,  but  whether  the  goods  are  such  as 
the  vendor,  in  the  ordinary  course  of  his  business,  manufact- 
ures or  procures  for  the  general  market,  or  whether  they  are 
manufactured  especially  for  the  vendee,  and  on  his  special 
order,  and  not  for  the  general  market,  and  for  which  they  are 
neither  intended  nor  adapted." 

§  309.  The  rule  in  Oregon. —  So  in  a  late  case*  in  Ore- 
gon an  oral  contract  to  manufacture  and  furnish  iron  work  for 

vendor  to  the  purchaser  for  an  agreed  land  of  the  vendor,  who  was  to  tear 

price  as  completed  articles  of  mer-  it  down  and  deliver  it  in  the  condition 

chandise,  the  transaction  is  a  sale  of  timber, — the  contract  was  held 

within  the  statute  of  frauds.  not   within   the  statute.    Scales  v. 

» Forsyth  v.  Mann  (1896),  68  Vt  116,  Wiley,  68  Vt  89,  33  AtL  R  771. 
34AtL  R  481,32  L.R.  A.  788.  The  same        2Heintz   v.    Burkhard    (1896),   29 

conclusion    is   reached  where    one  Oreg.  55,  43  Paa  R  866^  81  Lb  R  A. 

bought  a  building  situated  on  the  508. 
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a  brick  building  according  to  special  designs  and  measurements 
and  suitable  for  use  on  that  particular  building  was  held  not 
to  be  a  contract  of  sale  within  the  statute.  The  court  declared 
the  Massachusetts  rule  to  be  the  one  most  widely  adopted  in 
the  United  States,  but  found  it  unnecessary  to  express  a  pref- 
erence as  between  it  and  the  New  York  rule,  as  the  case  would 
be  excluded  from  the  operation  of  the  statute  under  either 
rule, —  under  the  New  York  rule  as  being  for  an  article  not  in 
existence  when  the  contract  was  made,  and  under  the  Masssir 
chusetts  rule  as  an  article  made  upon  special  design  and  not 
such  as  the  manufacturer  usually  produced.  Lee  v.  Griffin 
was  repudiated. 

§  310.  The  rule  in  Washington  and  Michigan.— Like 

results,  for  like  reasons,  were  reached  in  Washington.*  And 
in  Michigan,  a  contract  for  the  painting  of  a  portrait,  not  or- 
dered as  a  chattel  having  any  marketable  value,  was  held  not 
to  be  a  contract  of  sale  within  the  statute.* 

§  311.  The  rule  in  Maine  and  New  Hampshire.—  Still 

a  different  rule  has  been  laid  down  in  Maine  and  New  Hamp- 
shire, based  upon  the  element  of  the  ddectvs  personm  supposed 
to  exist  in  the  contract  of  the  parties.  Thus  in  the  leading 
case  in  Maine,'  Shepley,  J.,  laid  down  the  rule  as  follows:  "If 

1  Fox  V.  Utter  (1898),  6  WasiL  299,  mould,"  is  not  tot  a  sale  (Abbott 

83  Pac.  R  854  (a  monument  case);  v.  Gilchrist,  88  Me.  260);  nor  is  a  con- 

Puget  Sound  Machinery  Ca  v.  Rigby  tract  to  manufacture  barrel-staves 

(1895),  18  Wash.  264,  43  Pac.  R  39.  out  of  a  particular  lot  of  timber  at 

^  Turner  v.  Mason  (1887),  65  Mich,  so  much  per  thousand.    Crockett  v. 

662,  32  N.  W.  R  84a  Scribner,  64  M&  447.    On  the  other 

3  Eight  V.  Ripley,  19  Me.  187,  where  hand,  a  contract  to  take  '*all  the 

a  contract  by  defendants  ^  to  furnish  wood  the  plaintiif  would  put  on  the 

as  soon  as  practicable  from  one  thou-  line  of  the  road  that  season  "  was 

sand  to  one  thousand  two  hundred  held  a  contract  of  sale,  as  no  ele- 

malleable  iron  hoe-shanks,  agreeable  ment  of  personality  or   particular 

to  patterns  left  with  them  on  terms,*'  method  of  manufacture  entered  into 

eta,  WHS  held  not  a  contract  of  sale,  it  Edwards  v.  Grand  Trunk  Ry.  Ca, 

So  a  contract  ''to  procure  and  de-  48  Ma  379;  s.  a,  54  Ma  105.    And  a 

liver,  at  a  certain  time  and  place,  contract  "  for  the  delivery,  and  not 

one-half  of  a  frame  for  a  vessel,  to  for  the  manufacture  and  delivery, 

be  hewn  and  fashioned  according  to  of  blocks  which  may  have  been  man- 
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the  contract  be  one  of  sale  it  cannot  be  material  whether  the 
article  be  then  in  the  possession  of  the  seller  or  whether  he 
afterward  procure  or  make  it.  A  contract  for  the  manufacture 
of  an  article  differs  from  a  contract  bf  sale  in  this:  The  person 
ordering  the  article  to  be  liiade  is  under  no  obligation  to  re- 
ceive as  good  or  even  a  better  one  of  the  like  kind  purchased 
from  another  and  not  made  for  him.  It  is  the  peculiar  skill 
and  labor  of  the  other  party  combined  with  the  materials  for 
which  he  contracted  and  to  which  he  is  entitled.  Hence  it 
has  been  said  that  if  the  article  exist  at  the  time  in  the  condi- 
tion in  which  it  is  to  be  delivered,  it  should  be  regarded  as  a 
contract  for  sale." 

§  312.  .  In  an  early  New  Hampshire  case,*  Bellows,  J., 

says:  "If  a  person  contract  to  manufacture  and  deliver  at  a 
future  time  certain  goods,  at  prices  then  fixed  or  at  reasonable 
prices,  the  essence  of  the  agreement  being  that  he  will  bestow 
his  own  labor  and  skill  upon  the  manufacture,  it  is  held  not  to 
be  within  the  statute.  If,  on  the  other  hand,  the  bargain  be 
to  deliver  goods  of  a  certain  description  at  a  future  time  and 
they  are  not  existing  at  the  time  of  the  contract,  but  the  seller 
does  not  stipulate  to  manufacture  them  himself  or  procure  a 
particular  person  to  do  so,  the  contract  is  within  the  statute. 
The  distinction  is  that  in  the  one  case  the  party  stipulates  that 
he  will  himself  manufacture  the  article,  and  the  buyer  has  the 
right  to  require  him  to  do  it,  and  cannot  be  compelled  to  take 
one  as  good,  or  even  better,  if  made  by  another;  while,  in  the 
other  case,  the  seller  only  agrees  to  sell  and  deliver  the  article, 

ufactured  at  the  time,"  is  a  contract  their  non-delivery  it  was  held  that 
of  sale  and  within  the  statute.  Fick-  it  was  a  question  for  the  jury  to  de- 
ett  V.  Swift,  41  Ma  65,  66  Am.  Dec.  termine  whether  under  the  contract 
214.  the  defendant  was  bound  to  raise 
1  Pitkin  V.  Noyes,  48  N.  H.  294,  2  the  potatoes  himself — in  which  case 
Am.  R  218.  In  this  case  plaintiff  it  would  be  a  contract  for  work, 
made  a  parol  contract  with  defend-  labor  and  materials,  and  not  within 
ant,  whereby  the  latter  was  to  raise  the  statute — or  whether  he  might, 
three  acres  of  potatoes  and  deliver  procure  them  by  purchase  or  other- 
them  to  plaintiff  at  a  stipulated  wise — which  would  render  it  a  con- 
price  per  busheL    In  an  action  for  tract  of  sale  and  therefore  void. 
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and  is  under  no  obligation  to  make  it  himself  but  may  purchase 
it  of  another." 

§  313. .  In  a  later  case»^  in  the  same  State,  however, 

the  court  applied  the  English  rule,  Foster,  J.,  saying:  "Where 
the  contract  is  for  a  chattel  to  be  made  and  delivered,  it  clearly 
is  a  contract  for  the  sale  of  goods.  In  such  case  the  party  sup- 
plying the  chattel  cannot  recover  for  his  labor  in  making  it. 
If  the  contract  be  such  that  when  carried  out  it  would  result 
in  the  sale  of  a  chattel,  the  party  cannot  sue  for  labor;  but  if 
the  result  of  the  contract  is  that  the  party  has  done  work  and 
labor  which  end  in  nothing  that  can  become  the  subject  of  a 
sale,  the  party  cannot  sue  for  goods  sold  and  delivered.*  .  .  . 
Where  the  contracting  parties  contemplate  a  sale  of  goods,  al- 
though the  subject-matter  at  the  time  of  making  the  contract 
does  not  exist  in  goods,  but  is  to  be  converted  into  that  state  by 
the  vendor's  bestowing  labor  on  his  own  raw  materials,  that 
is  a  caise  of  a  contract  of  sale  within  the  statute  of  frauds." ' 

§314.  The  rule  in  Wisconsin  and  California.— In 

Wisconsin  *  the  court  approves  the  early  English  cases  prior  to 
Lee  V.  Oriffm^  which  they  deem  to  have  been  controlled  by 
Lord  Tenterden's  Act,  and  lays  down  the  rule  as  follows:  "  That 
while  an  executory  contract  for  the  sale  of  an  article  for  the 

1  Prescott  V.  Locke,  51  N.  H.  94, 12  materials,  and  not  for  the  defend- 

Am.  R.  55.    Here  it  was  held  that  ants.*'    Citing  Smith  v.  Surman,  9  B. 

«  contract  by  defendant  to  buy  of  &  C.  561. 

plaintiff  all  the   spokes  he  should        ^  Citing  Lee  v.  GrifSn,  1  B.  &  S. 

manufacture  at  his  mill,  not  more  272. 

than  one  hundred  thousand  in  all,        'Citing  G^rbutt-v.  Watson,  5  B.  & 

was  a  contract  of  sale.    ''The  true  Aid.  618;  Smith  v.  Surman,  supra, 
construction  in  this  case,''  said  the        ^Meincke  v.  Falk,  55  Wis.  427,  13 

court,  "is  that  the  contract  was  for  N.  W.  R.  545,  42  Am.  R  722.    This 

the  future  sale  of  the  spokes  when  case  contains  a  very  exhaustive  re- 

they  should  be  in  a  state  fit  for  de-  view  of  the   authorities.    See  also 

livery.    The  vendor,  so  long  as  he  Hardell  v.  McClure,  2Pin.  (Wis.)289; 

was  sawing  the  timber  and  doing  s.  a,  1  Chand.  (Wis.)  271;  Central 

•any  other  work  preparing  it  for  de-  Lith.  &  Eng.  Co.  v.  Moore,  75  Wis. 

livery  in  the  form  of  spokes,  was  170,  6  L.  R  A.  788;  Goodland  v.  Le 

<ioing  work  for  himself  upon  his  own  Clair,  78  Wis.  176,  47  N.  W.  R  26a 

291 


§§  315,  316.]  LA.W  OF  SALE.  [boOK  I, 

price  of  fifty  dollars  or  more  may  be  within  tlie  statute,  not- 
withstanding such  article  does  not  at  the  time  exist  in  solidoy 
yet  where  such  contract  is  to  furnish  materials  and  manufact- 
ure the  article  according  to  the  specifications  furnished  or  a 
model  selected,  and  when  without  the  special  contract  the 
thing  would  never  have  been  manufactured  in  the  particular 
manner,  shape  or  condition  it  was,  then  the  contract  is  essen- 
tially for  special  skill,  labor  or  workmanship,  and  is  not  within 
the  statute." 

§  315.  .  In  California  the  court  adopts  the  rule  as  laid 

down  in  Wisconsin,  and  in  almost  the  same  language.^ 

§  316. Tlie  rule  in  New  Jersey. —  In  New  Jersey*  the 

rules  are  said  to  be,  ^^Firat  That  a  contract  for  the  sale  of  goods 
which  is  purely  executory  is  as  much  within  the  statute  as  is 
one  to  be  executed  mproBsenti.  Second.  That  where  a  contract 
is  made  for  an  article  not  existing  at  the  time  in  solido^  and 
when  such  article  is  to  be  made  according  to  order,  and  as  a 
thing  distinguished  from  the  general  business  of  the  maker, 
then  such  contract  is  in  substance  and  effect  not  for  a  sale, 
but  for  work  and  materials." 

1  Flynn  t.  Dougherty,  91  Cal  669,  alterations  were  made  in  them  by 
14  L.  R  A.  280,  27  Pac.  R  1080.  the  plaintiffs  at  defendants'  request, 

2  Finney  v.  Apgar,  81  N.  J,  L.  266,  and  while  they  were  still  on  plaint- 
wliich  was  a  contract  for  the  sale  of  iffs*  premises,  a  painter,  employed  by 
a  quantity  of  spokes  which  the  de-  the  defendants,  painted  their  name 
fendant  was  to  ''get  out."  Hdd^  and  business  on  the  truok&  De- 
within  the  statuta  Pawelski  v.  Har-  fendants  refused  to  pay  for  the 
greaves,  47  N.  J.  L.  334, 54  Am.  R  162.  trucks  when  the  money  was  de- 
In  this  case  the  defendants  went  to  manded  before  they  were  taken 
the  shop  of  plaintiffs,  who  were  from  the  plaintiffs*  premises.  In  an 
wagon  and  carriage  makers,  to  pur-  action  for  damages,  held,  that  the 
chase  brewery  trucks.  Plaintiffs,  contract  was  within  the  statute, 
not  having  any  on  hand,  ordered  The  whole  subject  is  again  elabo- 
them  with  defendants'  assent  from  rately  considered  in  Mechanical 
makers  in  another  town,  and,  when  Boiler  Cleaner  Ca  v.  Kellner  (1899^ 
the  trucks  arrived,  plaintiffs  ac-  62  N.  J.  L.  544^  43  AtL  R  599i 
cepted  and  paid  for  them.    Some 
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§  317. The  rule  in  New  Mexico.— In  a  New  Mexico 

case^  the  court  said  that  '^the  result  of  the  doctrine  declared 
by  the  greater  part  of  the  decisions  seems  to  be  that  when  the 
work  and  labor  is  to  be  performed  upon  materials  belonging  to 
the  vendor,  and  the  chattel,  when  completed,  is  to  be  delivered 
to  the  vendee,  or  when,  the  materials  being  the  property  of  the 
vendor,  the  goods  ordered  are  of  the  kind  usually  manufactured 
by  him,  and  which  he  generally  sold  in  the  ordinary  course  of 
business,  the  contract  is  within  the  statute. 

"But  when  the  materials  belong  to  the  person  to  whom  the 
goods  are  to  be  delivered  when  completed,  and  the  other  party 
is  simply  to  expend  his  skill  and  labor  upon  them  for  the  use 
of  the  owner,  or  where  the  goods  to  be  made  are  of  a  special 
kind  which  the  maker  could  not  sell,  unless  the  person  order- 
ing them  should  take  them,  the  contract  is  without  the  stat- 
ute." 

§  318. The  rule  in  Colorado. —  In  a  late  case*  in  Colo- 
rado the  court  held  a  contract  for  the  purchase  and  sale  of  a 
number  of  hemlock  ties  within  the  statute,  although  they  were 
to  be  prepared  from  standing  timber.  The  court  says:  "This 
was  not  essential  to  the  contract;  the  goods  might  just  as  well, 
conformably  with  the  contract,  have  been  obtained  by  pur- 
chase; "  and  asserts  the  rule  that  the  true  criterion  is  the  con- 
dition of  the  goods  at  the  date  fixed  for  delivery. 

§  319. The  rule  in  Minnesota. — In  a  recent  Minnesota 

case,'  where  the  contract  was  for  the  furnishing  of  certain 
glass  work  in  the  reconstruction  of  a  building,  and  the  evidence 
showed  that  some  labor  would  be  necessary  upon  the  materials, 
as  cutting  and  beveling  the  plate-glass,  setting  it  in  frames  and 
cutting  the  other  glass  into  sheets  of  the  proper  size,  before  the 
goods  would  be  ready  for  use  about  the  building,  the  court 
held  that  the  contract  was  not  one  for  the  sale  of  goods  within 

*  Orman  v.  Hagar,  8  N.  Mex.  568,  9  '  Brown  &  Haywood  Ca  v.  Wun- 
Paa  R  86a  der,  64  Minn.  450,  67  N.  W.  R  857. 

2EUi8  V,  Denver,  etc.  Ey.  Ca,  7 
Cola  App.  35a 
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the  statute, "  but  was  a  contract  for  the  manufacture  of  articles 
of  special  and  peculiar  design,  not  suitable  for  the  general 
trade."  As  authority  for  this  position  the  court  cites  a  very 
early  case  *  in  the  same  State,  in  which,  after  an  exhaustive  re- 
view of  the  authorities,  an  identical  conclusion  is  reached. 

In  this  latter  case  the  plaintiff  orally  agreed  to  prepare  and 
fit,  for  putting  up  in  a  specified  place,  four  portable  houses;  he 
was  only  to  fit  the  materials  and  not  to  put  up  the  houses.  The 
court  said  that  the  contract  was  not  one  for  the  sale  of  goods, 
and  cites  with  approval  the  rule  laid  down  by  Mr.  Parsons,^ 
that  if  the  contract  states  or  implies  that  the  thing  is  to  be 
made  by  the  seller,  blending  the  price  of  the  thing,  and  the 
compensation  for  materials,  work,  labor  and  skill  indiscrimi- 
nately, it  is  not  a  contract  of  purchase  and  sale  within  the  stat- 
ute, but  is  one  of  hiring  and  service. 

§  320. The  rule  in  Missouri, —  In  a  recent  case'  in 

Missouri  the  siibject  is  very  fully  examined,  and  the  following 
rule  is  formulated:  **That,  where  the  contract  is  for  articles 
coming  under  the  general  denomination  of  goods,  wares  and 
merchandise,  the  vendor  being  at  the  same  time  a  manufacturer 
and  a  dealer  in  them  as  a  merchant,  or,  so  dealing,  has  them 
manufactured  for  his  trade  by  others;  and  the  vendee  being 
also  a  merchant  dealing  in  and  purchasing  the  same  line  of 
goods  for  his  trade,  of  which  fact  the  vendor  is  aware;  the 
quantity  required  and  the  price  being  agreed  upon,  and  the 
goods  contracted  for  being  of  the  same  general  line  which 
the  vendor  manufactures  or  has  manufactured  for  his  general 
trade  as  a  merchant,  requiring  the  bestowal  of  no  peculiar 
care  or  personal  skill  or  the  use  of  material,  or  a  plan  of  con- 
struction different  from  that  obtaining  in  the  ordinary  produc- 
tion of  such  manufactured  goods  for  the  vendor's  general  stock 
in  trade,  the  contract  is  one  of  sale,  and  within  the  statute  of 

iPhipps  V  McB^rlane,  8  Minn.  61        » Pratt  v.  Miller,  109  Ma  78,  18  & 
(109).  W.  R  965,  82  Aul  St  R  6561 

2  Parsons   on    Contracts,   yoL   II, 
p.  344  [voL  m,  8th  ed,  *p.  54]. 
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frauds,  although  the  goods  are  not  in  solido  at  the  time  of  the 
coutract,  but  are  to  be  thereafter  made  and  delivered." 

§  321. The  rule  In  Georgia. —  In  a  case^  in  Georgia, 

often  cited,  the  cases  in  which  the  statute  may  or  may  not  apply, 
and  the  rules  applicable  to  them,  are  classified  as  follows :  "  All 
contracts  for  the  sale  of  goods,  existing  at  the  time  in  solido^ 
and  capable  of  immediate  delivery,  constitute  a  class  about 
which  there  can  be  no  diflBculty  —  they  are  within  the  statute, 
without  a  case  to  the  contrary.  The  other  class  of  contracts 
which  are  equally  free  from  diflBculty  are  like  that  in  Towers 
V.  Osborney  where  an  .agreement  is  made  for  goods  not  in  esse^ 
and  therefore  incapable  of  immediate  delivery,  but  by  the 
agreement  to  be  made  by  the  work  and  labor  and  with  the 
material  of  the  vendor,  and  which,  when  made,  may  be  reason- 
ably presumed  to  be  unsuited  to  the  general  market,  such  as 
contracts  for  the  manufacture  of  goods  suited  alone  to  a  par- 
ticular market,  or  for  the  painting  of  one's  own  portrait.  In 
a  former  class,  the  contracts  are  for  the  sale  of  goods  upon 
which  no  work  or  labor  is  to  be  bestowed.  In  the  latter  class, 
the  work  and  labor  and  material  constitute  the  prime  considera- 
tion. They  are  for  work  and  labor,  and  are,  by  authority  and 
upon  principle,  without  the  influence  of  the  statute.  Ex  equo 
et  lonOj  a  man  who  agrees  to  bestow  his  labor  in  the  manu- 
facture of  goods  for  a  price,  and  which  price  he  must  lose  un- 
less the  goods  are  received  by  him  who  ordered  them,  ought  to 
be  paid;  and  a  statute  which  would  protect  the  purchaser  from 
liability  in  such  a  case,  would  be  alike  impolitic  and  unjust. 

§  322.  .  "The  cases  which  are  diflBcult  of  determination 

are  those  which  partake  in  some  degree  of  both  the  classes 
referred  to,  yet  fall  decidedly  within  neither  —  contracts  for 
goods  upon  which  some  labor  must  be  bestowed  to  prepare 
them  for  delivery,  and  which,  when  ready  for  delivery,  are 
vendible  in  the  general  market.  .  .  .  There  really  is  but 
one  exception  to  the  operation  of  the  statute,  to  wit:  contracts 

i  Cason  V.  Cbeely  (1849),  6  Ga.  654 
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for  work  and  labor;  and  this  grows  out  of  the  palpable  injus- 
tice of  compelling  a  man,  by  law,  in  any  case  to  lose  the  price 
of  his  labor.    All  cases  which  are  not  within  the  reason  of  this  • 

exception  are  not  within  the  exception  itself.     Hence  it  is  d 

that  a  contract  for  goods  (cotton  bagging  or  cotton  cloth,  if  ' 

you  please)  which  are  of  pretty  uniform  value,  of  common 
consumption,  and  therefore  very  generally  in  demand,  with  a 
mauufacturer  of  these  articles,  is  not  within  the  exception,  al- 
though not  in  esse  at  the  time,  and  to  make  which  work  and  i 
labor  are  necessary.  The  manufacturer  does  not  necessarily 
lose  the  price  of  his  labor — if  the  purchaser  does  not  take  the 
goods,  others  will  —  the  work  and  labor  bestowed  are  in  the  ] 
line  of  his  business,  and  his  work  and  labor  would  be  bestowed 
in  the  production  of  such  goods  had  the  contract  not  been 
made.  The  goods  and  their  price  are  the  considerations  of  the 
contract,  and  not  the  work  and  labor  and  their  price.  With 
greater  reason  a  contract  for  goods  upon  which  work  and  labor 
must  be  bestowed,  not  to  make  them,  but  to  prepare  them  for 
delivery,  as  the  threshing  of  wheat,  is  not  within  the  exception. 
In  the  light  of  all  these  views,  the  rule  which  we  adopt  and 
which  I  find  admirably  well  expressed  by  Judge  Butler  in  Bird 
9),  Muhlinhrink^  is  this:  Such  contracts  only  are  excluded  from 
the  operation  of  the  seventeenth  section  of  the  statute  of  frauds 
*  as  primarily  contemplate  work  and  labor  to  be  done  at  the 
instance  of  the  purchaser  and  for  his  use  and  accommodation, 
so  as  to  make  the  work  and  labor  of  the  contracting  vendor, 
or  such  as  he  may  procure  to  be  bestowed  at  his  expense,  the 
essential  consideration  of  the  contract/  The  cases  which  recog- 
nize the  principle  thus  expressed  are  numerous." 

§  323.  The  rule  In  Maryland.^ — In  a  late  case*  in  this 

State,  it  is  said  that  "  from  a  very  early  period  it  has  been  the 
settled  law  of  Maryland,  where  the  statute  of  Charles  has  al- 
ways been  in  force,  that  when  work  and  labor  are  to  be  be- 
stowed by  the  vendor  upon  the  article  sold  before  it  is  to  be 

1 1  Rich.  (Sw  C;  L.  199,  44  Am.  Deo.       «  Bagby  v.  V7alker,  78  Md  239,  27 
247.  AtL  R.  lOSa 

200 


CH.  VII.]  OOKTBACT  X7NDEE   STATUTE   OF  FBAUDS.  [§  324 

delivered,  the  contract  is  not  within  the  statute.*  And  the 
reason  is  that  when  work  and  labor  are  necessary  to  prepare 
an  article  for  delivery,  the  work  and  labor  to  be  done  by  the 
vendor  form  part  of  the  consideration  of  the  contract,  and,  as 
these  are  not  within  the  statute,  the  sale  is  not  a  sale  of  goods, 
wares  and  merchandise  within  .the  meaning  of  the  seventeenth 
section." 

§  324.  The  rule  in  Iowa«—  The  statute  of  frauds  in 

Iowa  contains  an  exception  which  provides  that  the  statute 
shall  not  apply  "  when  the  article  of  personal  property  sold  is 
not,  at  the  time  of  the  contract,  owned  by  the  vendor  and 
ready  for  delivery,  but  labor,  skill  or  money  are  necessarily  to 
be  expended  in  producing  or  procuring  the  same."  In  a  recent 
case  ^  it  appeared  that  the  plaintiff  had  orally  contracted  with 

1  Eichelberger  v.  McCaulej,  6  H.  &  tain  labor  for  the  purpose  of  render- 

J.  (Md)  213»  9  Am.  Dec  514;  Reotch  ing  it  deliverable,  or  i)erhap8  even 

V.  Long,  27  Md.  188.  of  changing  its  character,  the  con- 

'^Mighell  v.  Dougherty,  86  lowa^  trieust  would  be  within  the  statute  of 
480,  53  N.  W.  R  402, 17  L.  R.  A.  755.  frauds,  it  being  essentially  a  con- 
The  court  further  said:  "A  brief  re-  tract  of  sala*  Story,  Sales  (Perkins' 
view  of  a  few  cases  which  support  ed.),  §§  200-2606.  In  other  words,  if 
the  rule  above  laid  down  may  bet-  the  labor  and  service  were  wholly 
ter  illustrate  its  application.  Baker,  incidental  to  a  subject-matter  in  esse. 
Sales,  §  54.  Chief  Justice  Shaw  held  the  statute  applied."  Id.,  §  260c. 
that  when  a  contract  is  for  an  arti-  **  The  rule  is  thus  stated  in  a  late 
cle  then  existing,  or  such  an  article  Massachusetts  case:  'A  contract  for 
as  the  vendor  '  usually  has  for  sale  the  sale  of  articles  then  existing,  or 
in  the  course  of  his  business,  the  such  as  the  vendor,  in  the  ordinary 
statute  applies.'  Mixer  v.  Howarth,  course  of  business,  manufactures  or 
21  Pick.  205,  32  Am.  Dec.  256^  In  the  procures  for  the  general  market, 
same  case,  Harris,  J.,  expressed  the  whether  on  hand  or  not,  is  a  con- 
opinion  that,  if  the  work  and  labor  tract  for  the  sale  of  goods,  to  which 
required  to  be  done,  in  order  to  fit  the  statute  applies.  But,  on  the 
the  subject-matter  of  the  .contract  other  hand,  if  the  goods  are  to  be 
for  delivery,  was  to  be  done  for  the  manufactured  especially  for  the  pur- 
vendor,  the  case  would  be  within  chaser,  and  upon  his  special  order, 
the  statute.  Story  said  '  that,  where  and  not  for  the  general  market,  the 
the  subject-matter  of  the  contract  case  is  not  within  the  statute.'  God- 
^vas  not  to  be  created  by  manufact-  dard  v.  Binney,  115  Mass.  450,  15  Am. 
ure,  but,  being  already  in  existence,  R  112.  In  O'Neil  v.  New  York  &  S. 
was  merely  to  be  subjected  to  cer-  P.  Min.  Ca,  8  Nev.  141,  the  court, 
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defendant  for  the  delivery  to  plaintiff,  at  a  certain  price,  of 
fifteen  hundred  bushels  of  oats,  then  raised  but  unthreshed. 
Defendant,  having  made  default,  contended  that  the  contract 
was  within  the  statute,  while  plaintiff  urged  that  the  case  fell 

virtually   following   the    rule   laid  made,  and  not  having  to  be  raised  or 

down  in  Massachusetts,  held  that,  manufactured,  though  unthreshed, 

to  make  the  case  one  for  work  and  it  was  a  contract  within  the  statute 

labor,  the  contract  should  contem-  of  frauds,  and  the  plaintiff  could  not 

plate  or  require  some  change  in  the  recover,  the  case  was  reversed  for 

condition,  business  or  circumstances  the  refusal  to  give  the  instruction, 

of  the  vendor.    In  Downs  v.  Ross,  23  The  court  adhered  to  the  doctrine 

Wend.  270,  the  contract  was  for  the  that  a  contract  for  the  sale  of  goods 

purchase  of  wheat,  only  a  part  of  which  may  not  at  the  time  of  such 

which  was  threshed,  and  that  which  contract  be  actuaUy  made,  procured 

had  been  threshed  was  to  be  further  or  provided,  or  fit  or  ready  for  deliv- 

cleaned.    It  was  held  that  the  case  ery,  or  some  act  may  be  requisite  for 

was  one  of  sale,  not  for  work  and  the  making  or  completing  thereof, 

labor.    The  court  said:  *  If  the  thing  or  rendering  the  same  fit  for  dellv- 

sold  exist  at  the  time  in  soluio,  the  ery,  is  within  the  statute.    Hardell  v. 

mere  fact  that  the  seller  is  to  do  McClure,  2  Finn.  289,  1  Chand.  271. 

something  to  put  it  in  a  marketable  "  In  a  cause  decided  in  1882  this 

condition  did  not  take  the  contract  same  court  approved  the  holding  in 

out  of  the  operation  of  the  statute  of  Handell  v.  McClure,  and,  in  referring 

fraud&'    Cooke  v.  Millard,  5  Lans.  to  the  contract  in  that  case,  says:  'It 

246;  Baker,  Sales,  §§  30,  43.    In  Gil-  was  clearly  not  a  contract  for  special 

man  v.  Hill,  86  N.  H.  811,  it  was  held  labor  in   manufacturing  anything, 

that  a  contract  for  sheep  pelts,  to  be  but  a  contract  to  sell  and  deliver  a 

taken  from  sheep,  was  a  contract  of  certain  quantity  of  wheat'  Meincke 

sal&    So  a  contract  for  the  purchase  v.  Falk,  55  Wis.  437,  13  N.  W.  R  545. 

of  all  the  flax  straw  to  be  raised  See  Clark  v.  Nichols,  107  Mass.  547. 

from  forty-five  'bushels  of  fiax  seed,  A  contract  for  the  sale  of  the  whole 

and  to  be  '  delivered  in  a  dry  condi-  of  a  crop  of  cotton  for  a  certain  year, 

tion,  free  from  grass,  weeds  and  all  to  be  delivered  at  a  certain  price  per 

foreign  substances,'  was  held  a  con-  pound  as  soon  as  it  could  be  gathered 

tract  of  sale,  not  for  work,  labor  or  and  prepared  for  market,  was  held 

skill,  in  producing  the  straw.   Brown  within  the  statute.    Cason  v.  Cheely, 

V.  Sanborn,  21    Minn.    402.    When  6  Ga.  554.    The  rule  we  have  an- 

wheat  was  sold  to  be  delivered  at  a  nounced  as  applicable  to  the  case  at 

certain  miU,  and  there  was  a  con-  bar  also  finds  support  in  the  follow- 

flict  in  the  evidence  as  to  whether  ing  cases:  Spencer  v.  Cone,  1  Met. 

all  of  it  was  threshed  prior  to  the  283;   Lamb  v.  Crafts,  12  Met  353; 

time  of  making  the  contract,  and  Gardner  v.  Joy,  9  Met  177;  Prescott 

the  court  refused  to   instruct  the  v.  Locke,  51  N.  H.  94, 12  Am.  R.  55; 

jury  that,  the   wheat   existing  in  Atwater  v.  Hough,  29  Conn.  508,79 

solido  at  the  time  the  contract  was  Am.  Dec.  229;  Finney  v.  Apgar,  81 
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within  the  exception.  The  court  held,  however,  that  the  case 
was  not  within  the  exception,  but  was  a  contract  of  sale  within 
the  operation  of  the  statute.  Upon  the  first  point  the  court 
said  that  the  oats  were  not  produced  or  procured  since  the 
contract  within  the  meaning  of  the  exception.  "  The  grain 
existed  at  the  time  of  the  making  of  the  contract,  in  the  iden- 
tical form  in  which  it  would  finally  be  sold.  True,  it  must  be 
harvested  and  separated  from  the  straw  and  chaflf.  So  the 
grain  was  not  produced  by  the  defendant  at  all,  nor  did  he 
procure  it.  He  had  the  oats,  but,  to  put  them  in  proper  shape 
for  market,  he  must  cut,  thresh  and  haul  them.  All  this  he 
would  have  done  at  his  own  instance,  even  if  he  had  never 
heard  of  the  plaintiff.  This  labor,  skill  and  money,  then,  was 
not  expended  specially  at  the  instance  of  the  plaintiff." 

§  325.  .  Upon  the  second  point  the  court  said :  "  In 

cases  like  this  we  think  the  true  rule  is,  if  the  grain  is  sold  and 
no  part  of  it  delivered,  and  no  part  of  the  price  is  paid,  and 
the  contract  is  not  in  writing,  and  the  labor,  skill  and  money 
which  is  necessary  to  be  expended  upon  it  to  fit  it  for  market 
is  such  only  as,  in  the  ordinary  course  of  the  defendant's  busi- 
ness, he  would  be  compelled  to  expend  upon  it,  or  devote  to 
it,  in  order  to  preserve  and  care  for  it  as  a  good  husbandman, 
the  case  is  purely  a  sale,  and  comes  within  the  statute.  It  may 
be,  if  the  defendant  had  contracted  to  plant  or  raise  a  crop  of 
such  a  character  or  kind  as  required  special  skil],  labor  or 
work,  other  than  that  required  in  the  ordinary  performance  of 
his  labors  incident  to  raising  and  harvesting  his  crops,  and 
such  special  skill  and  labor  was  contemplated  at  the  time  the 

N.J.  L.  266;  Edwards  v.  Grand  Trunk  would  hare  done  if  there  bad  been 
R.  Ca,  48  Ma  879,  54  Ma  105;  Saw-  no  contract  of  sala  Tbe  ctise,  then, 
yer  V.Ware,  86  Ala.  675;  Bird  v.Mub-  is  one  clearly  within  our  statute, 
linbrink,  1  Rich.  (S.  G.)  L.  199.  The  contract  not  being  in  writing, 
"  The  evidence  in  this  case  shows  no  part  of  the  price  having  been 
without  conflict  that  the  defendant  paid,  none  of  the  oats  having  been 
expended  no  work,  labor,  skill  or  delivered,  no  evidence  of  the  con- 
money  on  the  oats  other  than  he  tract  was  properly  receivable." 
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contract  was  made,  and  was  to  be  bestowed  at  the  instance  of 
and  for  the  benefit  of  the  plaintiff,  that  the  case  would  be  within 
the  exception  provided  in  our  statute.'* 

In  a  later  case '  a  contract  for  the  sale  of  com  to  be  shelled, 
and  that  unfit  for  shelling  to  be  thrown  out,  was  held  to  be 
within  the  statute,  as  no  labor  was  then  necessary  to  produce 
or  procure  the  corn. 

§  326.  The  true  rule. —  The  simplest  and  most  satis- 
factory rule  is  doubtless  that  laid  down  by  the  English  court 
in  Lee  v.  Griffin.  The  fact  that  it  was  decided  in  contempla- 
tion of  Lord  Tenterden's  Act  can  be  of  no  importance,  inas- 
much as  it  has  always  been  conceded  in  the  United  States  that 
the  statute  of  frauds  is  applicable  to  executory  contracts.  The 
New  York  distinction  between  things  in  existence  and  those 
not  in  existence,  while  definite  and  easily  applied,  is  purely 
arbitrary,  and  is  in  manifest  conflict  with  the  clear  intention 
of  the  parties  in  many  cases.  The  Massachusetts  rule,  which 
excludes  from  the  operation  of  the  statute  contracts  for  those 
.  articles  which  the  vendor  does  not  usually  make,  but  which  he 
undertakes  to  make  in  the  particular  instance  in  accordance 
with  the  special  order  of  his  customer,  is  more  nearly  satisfac- 
tory; but  this  distinction  also,  in  some  cases,  does  violence  to 
the  intention  of  the  parties,  inasmuch  as  it  is  usually  the  re- 
sult, and  not  the  means  or  the  method,  which  the  parties  are 
contracting  for. 

Lee  V.  Griffithy  however,  has  found  but  little  following  in  the 
United  States,  while  the  Massachusetts  rule  seems  likely  to  be 
received  with  favor  wherever  the  courts  are  not  debarred  by 
earlier  decisions  from  adopting  it. 

8.  Auction  Sales. 

§  337.  Sales  by  auction  are  within  the  statute. — Notwith- 
standing some  early  doubts,  it  is  now  entirely  settled  that  sales 

1  Lewis  V.  Evans  (1899),  108  Iowa,    effect:  Dierson  v.  Petersmeyer  (1899), 
298,  79  N.  W.  R.  81.  See,  also,  to  same    —  Iowa,  — ,  80  N.  W.  R  88a 
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of  chattels  at  auction  are  sales  within  the  operation  of  the 
statute  of  frauds.^ 

4.  Contracts  for  Exchange  or  Resale. 

§  328.  Contracts  for  exchange  or  resale^  when  within  the 
statute. —  Contracts  of  barter  or  exchange  are  included  within 
the  provisions  of  the  seventeenth  section.*  So  an  independent 
contract  for  the  rescission  of  an  unconditional  sale  and  the 
repurchase  of  the  goods  is  within  the  statute;  but  not  where 
the  agreement  for  the  rescission  and  resale  was  part  of  the  orig- 
inal contract.' 

m. 

What  abb  Goods,  Wabes  and  Mebchandisb. 

§  329.  English  rule  includes  only  corporeal  movable  prop- 
erty, —  "  The  seventeenth  section  of  the  statute,"  says  Mr.  Ben- 
jamin (§  111)  in  laying  down  the  English  rule,  "  applies  to  con- 
tracts for  the  sale  of  '  goods,  wares  and  merchandise,' —  words 
which  comprehend  all  ccyrporeaL  movable  property.  The  statute, 
therefore,  does  not  apply  to  shares,  stocks,  documents  of  title, 
choses  in  action,  and  other  incorporeal  rights  and  property. 
The  following  cases  have  been  decided  on  this  point:  The  stat- 
ute does  not  apply  to  a  sale  of  shares  in  a  joint-stock  banking 
company,*  nor  to  a  sale  of  stock  of  a  foreign  State,*  nor  to  a 

I  Davis  V.  Kowell,  2  Pick.  (Mass.)  N.  K  R  377,  15  Am.  St  R  894,  5  L. 

64, 13  Am.  Dea  898;  Pike  t.  Balch,  R  A.  630;  Fay  v.  Wheeler,  44  Vt  292; 

88  Me.  302,61  Am.  Dec.  248;  John-  Williams  v.  Burgess,  10  Ad.  &  K  499; 

son  V.  Buck,  35  N.  J.  L.  838.  10  Am.  Dickinson  v.  Dickinson,  29  Conn.  600; 

R  243;  Norris  v.  Blair,  39  Ind.  90.  Hilliard  v.  Weeks,  137  Mass.  304. 

*  Bennett  v.  Hull,  10  Johns.  (N.  Y.)  Contract  for  payment  of  debt  in 

864;   Rutan  v.  Hinchman,  30  N.  J.  goods  is  a  sale  within  the  statute. 

L  (1  Vroom),  255;   Ash  v.  Aldrich,  Sawyer  v.  Ware  (1860),  36  Ala  675. 

67  N.  EL  581,  39  Atl.  R  442;  Gorman  Contra,  Woodford  v.  Patterson  (I860), 

V.  Brossard  (1899),  120  Mich.  611,  79  32  Barb.  (N.  Y.)^0. 

N.  W.  R  903.  *  Humble  v.  Mitchell,  11  A.  &  R 

» Wulschner  v.  Ward,  115  Ind.  219;  205. 

Johnston  v.  Trask,  116  N.  Y.  136,  22  ^  Heseltine  v.  Siggers,  1  Ex.  85a 
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sale  of  railway  shares,*  nor  to  a  sale  of  shares  in  a  mining  com- 
pany on  the  cost-book  principle,^  nor  to  a  sale  of  tenants'  fix- 
tures." • 

§  330.  Rule  in  United  States  more  compreliensiTe. —  In  the 

United  States,  as  will  be  observed  from  the  summary  given,* 
the  statutes  are  often  more  comprehensive  than  the  English 
act,  extending  to  "goods"  in  some  cases,  and  in  others  to  "per- 
sonal property."  This  variance  has  caused  a  somewhat  differ- 
ent line  of  results  to  be  reached  here,  though  there  is  doubtless 
at  the  same  time  a  tendency  to  give  the  statute  in  its  original 
form  a  more  liberal  interpretation.*  The  general  rule  in  this 
country  unquestionably  includes  not  only  corporeal  movable 
property,  both  animate  and  inanimate,^  but  also  those  choses 
in  action  "  which  are  subjects  of  common  sale  and  barter,  and 
which  have  a  visible  and  palpable  form."  ^ 

§  331.  \\  hat  included  —  Stocks — Notes  —  Inventions^  etc. 

Thus,  live  animals  are  included.  "For  whatever  may  have 
been  the  received  meaning  formerly  of  the  words  *  goods  and 
merchandise,'  it  is  quite  certain  that  at  present,  according  to 
our  standard  linguistic  authorities,  the  word  goods '  may  well 
include  oxen."  ** 

Stocks  in  corporations,  which  are  generally  not  included  in 
England,  are  here  usually  deemed  to  be  within  the  statute, 
though  this  ruling  in  some  cases  was  made  under  the  more  com- 
prehensive statutes  referred  to.    In  the  leading  case^  in  Massa- 

1  Tempest  v.  Kilner,  3  C.  R  249:  "Weston   v.  McDoweU  (1870),  20 

Bowlby  V.  Bell,  SCR  284;  Bradley  Mich.  853. 

V.  Holdsworth,  3  M.  &  W.  422;  Dun-  ?  Somerby  v.  Buntin,  supra.    See 

cuft  V.  Albreoht,  12  Sim.  189.  also  Wood  on   Statute   of  Frauds, 

3  Watson  V.  Spratley,  10  Ex.  222;  §283;  Browne  on  Statute  of  Frauds, 
Powell  V.  Jessopp,  18  C.  R  330.  §  295. 

»  Lee  V,  Gaskell,  1  Q.  R  Div.  70a  » Weston   v.  McDowell  (1870),  20 

4  See  ante,  §§  286,  287.  Mich.  353. 

» Thus  see,  per  Gray,  Q  J.,  in  « Tisdale  v.  Harris  (1838),  20  Pick. 
Somerby  v.  Buntin  (1875),  19  Am.  B.  (Mass.)  9.  So  also  Boardman  v.  Cut- 
459;  and  Graves,  J.,  in  Weston  v.  ter  (1880),  128  Mass.  388;  Pray  v. 
McDowell  (1870),  20  Mich.  35a  MitoheU  (1872),  60  Ma  430;  North  v. 
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chusetts,  where  the  statutory  language  was  "goods,  wares  and 
merchandise,"  it  was  said:  "There  is  nothing  in  the  nature  of 
stocks,  or  shares  in  companies,  which  in  reason  or  sound  policy 
should  exempt  contracts  in  respect  to  them  from  those  reason- 
able restrictions  designed  by  the  statute  to  prevent  fraud  in 
the  sale  of  other  commodities.  On  the  contrary,  these  com- 
panies have  become  so  numerous,  so  large  an  amount  of  the 
property  of  the  community  is  now  invested  in  them,  and  as  the 
ordinary  indicia  of  property,  arising  from  delivery  and  posses- 
sion, cannot  take  place,  there  seems  to  be  peculiar  reason  for 
extending  the  provisions  of  this  statute  to  them."  On  the  other 
hand,  in  a  late  case  in  Maryland,^  it  is  said:  "A  subscription 
for  shares  of  stock  in  an  ordinary  corporation  is  not  a  contract 
for  the  sale  of  'goods,  wares  and  merchandise;'  words  which 
comprehend  only  corporeal  movable  property.  Shares  of  stock 
are  but  choses  in  action,  and  are  not  within  the  statute." 

Promissory  notes  are  also  in  the  doubtful  class,^  and  United 
States  treasury  checks  have  been  held  not  to  be  included.* 
Gold,  when  "  regarded,  not  as  money,  but  as  a  commodity,"  is 
within  the  statute;^  and  so  are  the  bills  of  a  State  bank;*  and 

Forrest  (1843),  16  Conn.  400;  Spear  ▼.       In   Meehan   v.  Sharp  (1890),  151 

Baoh  (1893),  82  Wis.  192,  52  N.  W.  B.  Mass.  565,  24  N.  K  R.  907,  it  is  said  to 

97;  Mayer  v.  Child  (1872),  47  CaL  142;  be  at  least  doubtful  whether  a  sale 

Fine  v.  Homsby  (1876),  2  Ma  App.  of  stock  that  had  not  been  regularly 

61;  Bernhardt  v.  Walls  (1888),  29  Ma  issued  could  be  brought  within  the 

App.  206;    Brownson   v.   Chapman  statu ta 
<1875),  63  N.  Y.  635.  «  That  they  are  included :  Baldwin 

So  also  Southern  L.  Ins.  Ca  v.  Cole  v.  Williams  (1841),  3  Meta  (Mass.) 

<1852),  4  Fla.  359,  though  here  the  365;  that  they  are  not:  Whittemore 

statute  says  ''personal  property."  v.  Gibbs  (1852),  24  N.  H.  484;  Vawter 

1  Webb  V.  Baltimore  &  East  Shore  v.  Griffin  (1872),  40  Ind.  593;  Hudson 

Ry.  Ca  (1893),  77  Md.  92,  26  AtL  R.  v.  Weir  (1856),  29  Ala.  294. 
118,  39  Am.  St.  R.  396  [repudiating        »  Beers  v.  Crowell  (1831),  Dud.  (Ga.) 

Colvin  V.  Williams  (1810),  3  H.  &  J.  28. 

<Md.)  38,  5  Am.  Dea  417].    See  also       *  Peabody  v.  Speyers  (1874),  56  N.  Y, 

Gadsden  v.  Lance  (1841),  1  McMul  230. 

<a  O.)  Eq.  87,    37    Am.    Dea   548;       sGoooh  v.  Holmes  (1856),  41  Me. 

Vawter  v.  Griffin  (1872),  40  Ind.  593;  52a 
Rogers  v.  Burr  (1898),  105  Ga.  432,  81 
a  E.  R  438,  70  Am.  St  R.  50. 
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so  has  been  held  to  be  an  account  against  a  private  person.^    A 
bond  and  mortgage  are  also  to  be  included.^ 

An  invention  for  which  letters  patent  have  not  yet  been 
granted  is  held  not  within  the  statute,'  and  the  court  also  ex- 
pressed an  opinion  that  the  letters  patent  themselves  when 
granted  might  not  be,  though  this  was  confessedly  obiter} 

%  332.  Fixtures. —  Whether  articles  of  personal  prop- 
erty, so  affixed  to  real  estate  as  to  fall  within  the  domain  of 
"  fixtures,"  are,  for  purposes  of  sale,  within  the  provisions  of  the 
seventeenth  section,  or  whether  they  are  to  be  governed  by  the 
provisions  relative  to  sales  of  interests  in  land,  is  a  question  of 
some  difficulty.  The  English  courts  construe  the  rule  that  what 
is  affixed  to  the  realty  is  to  be  deemed  part  of  it,  with  more 
strictness  than  the  American;  but  under  either  system  the 
question  whether  the  article  is  incorporated  into  the  realty  or 
is  only  annexed  to  it  is  a  material  one. 

§  333.  .  In  the  case  of  the  sale  by  a  tenant  of  a  remov- 
able fixture,  to  be  removed  by  the  tenant  for  delivery  within 

1  Walker  v.  Supple  (1875),  54  Ga.  and  effect  of  words  which  have  al- 
178.  ready  been  carried  quite  far  enough. 

2  Greenwood  v.  Law  (1893),  55  N.  J.  "  But  it  is  not  necessary  in  this 
li.  168,  26  AtL  R.  134.  case  to  go  so  far  as  to  say  that  a  sale 

•8  Somerby    v.    Buntin    (1875),  118  of  letters  patent  for  an  invention  is 

Mass.  279,  18  Am.  B.  459.  not  within  the  statute   of  frauds. 

"The  words  of  the  statute,"  said  Before  letters  patent  are  obtained. 

Gray,  C.  J.,  "have  never  yet  been  the  invention  exists  only  in  riglit, 

extended  by  any  court  beyond  secu-  and  neither  that  right,  nor  any  evi- 

rities  which  are  subjects  of  common  dence  of  it,  has  any  outward  form 

sale  and  barter,  and  which  have  a  which  is  capable  of  being  transferred 

visible  and  palpable  form.    To  in-  or  delivered  in  spcciCi  or  which,  upon 

elude  in  them  an  incorporeal  right  any  construction,  however  liberal, 

or  franchise,  granted  by  the  govern-  can  be  considered  as  goods,  wares  or 

ment,  securing  to  the  inventor  and  merchandise." 

his  assigns  the  exclusive  right  to  *  Jones  v.  Reynolds  (1890),  120  N.  Y. 

make,  use  and  vend  the  article  pat-  213,  24  N.  £.  R  279,  assumes  the  oon- 

ented;    or  a  share   in    that    right,  trary  to  be  true, 

which  has  nose  i>arate  or  distinct  ex-  A  contract  for  publication  of  an 

Istence  at  law  until  created  by  the  advertisement  is  hot  within  the  stat- 

instrument  of  assignment,  would  be  ut«.    Goodland  v.  Le  Clair  (1890),  78 

unreasonably  to  extend  the  meaning  Wia  176,  47  N.  W.  R  268. 
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the  term,  there  coald  be  little  doubt  that  the  sale  would  be 
treated  as  a  sale  of  a  chattel ;  and  it  is  probable,  too,  that  the 
same  result  would  be  reached  where  the  article  was  to  be  re- 
moved by  the  buyer  during  the  tenant's  term.^  The  same  rule 
would  also  govern  where  the  owner  of  a  chattel,  e.  g.y  a  build- 
ing, places  it  temporarily  on  the  land  of  another  with  the  latter's 
consent:  it  would  retain  its  character  as  a  chattel  whatever 
might  be  thought  of  the  assignability  of  the  license  to  re- 
move it^ 

§  334. .  "So,  as  between  the  ovvtier  of  land  and  his  vendee 

of  chattels  thereto  annexed  to  be  removed  and  delivered  by  the 
seller,  there  could  be  as  little  doubt  that  the  articles  sold  would 
be  regarded  as  goods,  wares  and  merchandise  and  not  as  land.* 
And  a  sale  of  like  articles  to  be  removed  by  the  purchaser  has 
been  held  not  to  be  a  sale  of  an  interest  in  land.^  Such  a  sale 
authorizes  the  purchaser  to  enter  upon  the  land  to  remove  the 
article,  and  this  license  has  been  held  to  be  irrevocable.* 

§  335. .  As  between  such  a  purchaser,  however,  and  a 

bona  fide  purchaser  who  bought  the  land  before  the  articles  had 

^  See  cases  f oUowing  in  this  and  >  Bostwiok  v.  Leaoh,  3  Day  (Conn.), 

the   succeeding  section.     See  also  476;  Michael  v.  Curtis  (1891),  60  Conn. 

Heysham  v.  Dettre^  89  Pa.  St  506;  368,  22  Atl.  R.  949;  Long  v.  White,  43 

Powell  V.  MoAshan,  28  Mo.  70.  Ohio  St  59;  Moody  v.  Aiken  (1887)^ 

On  a  sale  by  the  tenant  to  his  land-  50  Tex.  65;  Shaw  v.  Carbrey  (1866), 

lord,  the  fixtures  not  having  been  r&>  13  Allen  (Mass.),  462.  Not  unless  first 

moved  during  the  term,  the  fourth  severed  frpm  the  land.    Brown  v. 

section  does  not  apply  (Hallen  v.  Roland,  92  Tex.  54,  45  a  W.  R  79^ 

Bunder,  1  Cr.  Mees.  &  Roe.  266);  nor  ^  Rogers  v.  Cox,  96  Ind.  157, 49  Am. 

does  the  seventeenth.  Lee  v.  Gaskell,  R  152;  Foster  v.  Mabe,  4  Ala.  402, 87 

1  Q.  R  Div.  700.    See  also  South  Bal-  Am.  Deo.  749;  Bostwiok  v.  Leach,  8 

timore  Ca  v.  Muhlbach  (1888),  69  Md«  Day  (Conn.),  476. 

395. 16  Atl.  R  117.  ^Rogers  v.  Cox,  supra;  Sterling  v. 

2  Dame  v.  Dame,  88  N.  R  429,  75  Warden,  51  N.  H.  217,  12  Am.  R  80; 

Am.  Dec.  195.     See  also  Keyser  v.  White  v.  Elwell  48  M&  860,  77  Aul 

District  Na  8  (1857),  85  N.  H.  477;  Deo.  281;  Nettleton  v.  Sikes,  8  Mete. 

Hartwell  v.  Kelly  (1875),  117  Mass.  (Mass.)  34 
285. 
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been  removed  and  in  ignorance  of  their  separate  sale,  the  arti- 
cles would  doubtless  be  deemed  realty,  and  the  purchaser  of 
the  land  would  prevail,  leaving  the  purchaser  of  the  chattels 
to  his  remedy  against  the  seller.* 

§  336.  Growing  trees. —  Whether  a  sale  of  growing  trees  is 
a  sale  of  an  interest  in  land  is  a  question  upon  which  the  au- 
thorities are  much  in  conflict.  By  a  large  number  of  author- 
ities such  a  sale  is  regarded  as  a  sale  of  an  interest  in  lands,  and 
must  therefore  be  made  by  writing,  though,  of  course,  when 
severed,  the  trees  become  personalty.^  Where  the  trees  are  to 
be  severed  and  taken  from  the  land  by  the  vendee,  a  parol 
agreement  for  their  sale,  it  is  said  in  a  well-considered  case,' 

1  Prince  v.  Case,  10  ConiL  875,  27  154;    Yeakle  v.   Jacob,  83   Pa.  St 

Am.  Dec  675.    But  see  Russell  v.  876;  Huff  v.  McCauley,  53  Pa.  St. 

Richards,  10  M&  429, 25  Am.  Dec.  254  206;    Pattison's   Appeal,  61  Pa.  St. 

In  the  case  of  Thayer  v.  Rock,  13  294;    Bowers    ▼.    Bowers,    95    Pa. 

Wend.  (N.  Y.)  53,  a  contract  was  St  477  (but  see  McClintock's  Appeal, 

made  by  parol  for  the  purchase  and  71  Pa.  St  365);  Owens  ▼.  Lewisi,  46 

sale  of  a  mill  site  and  timber.    The  Ind.  438, 15  Am.  R.  295;  Armstrong  v. 

contract  was  entire  for  both,  the  Lawson,  73  Ind.  498;  Cool  ▼.  Peters 

mill  site  being  an  interest  in  land&  Lumber  Ca,  87  Ind.  531;  Hostetter 

So  much  of  the  contract  as  related  v.  Auman,  119  Ind.  7,  20  N.  K  R. 

to  this  was  void,  since  it  rested  en-  506;  Russell  v.  Myers,  32  Hicb.  622; 

tirely  in  parol;  but  it  was  contended  Wetmore   v.    Neuberger,   44   Mich, 

that  as  there  had  been  part  payment  362;  Spalding  v.  Archibald,  52  Mich, 

of  the  purchase  price,  the  contract  365,    50    Anu    R.    253;    Daniels   v. 

should  be  maintained  as  to  the  per-  Bailey,  43  Wi&  566;  LiUie  v.  Dun- 

sonalty,  i.  e..  the  timber;   but  the  bar,  62  Wis.  198;  Hicks  v.  Smith,  77 

court  held  that  the  contract  being  Wis.  146,  46  N.  W.  R  133;  Carpen- 

entire,  must  stand  or  fall  as  a  whole;  ter  v.  Medford,  99  N.  C.  495,  6  Am. 

part  being  clearly  void,  the  whole  is  St  R.    535;    Potter  ▼.    Everett,  40 

bad  and  will  not  be  sustained.  Mo.  App.  152;  Deland  v.  Vanstone,  26 

^Slocum  V.  Seymour,  36  N.  J.  L.  Mo.  Appi  1^97:  Andrews  v.  Costican, 
138,  13  Am.  R.  432;  Green  v.  Arm-  30  Ma  App.  29;  Railroad  Co.  v.  Free- 
strong,  1  Denio  (N.  Y.),  650;  Buck  v.  man,  61  Ma  80;  Alt  v.  Grosclose,  61 
Pick  well,  27  Vt  157  (but  see  Fitch  Ma  App.  409,  1  Ma  App.  R  645; 
V.  Burk,  38  Vt  683;  Sterling  v.  Walton  v.  Lowrey,  74  Miss.  484.  21 
Baldwin,  42  Vt  306);  Putney  v.  Day,  a  R.  243;  Hirth  v.  Graham,  50  Ohio 
6  N.  H.  430, 25  Am.  Dea  470;  Kings-  St  57, 33  N.  E.  R  90, 40  Am.  St  R.  641. 
ley  V.  Holbrook,  45  N.  H.  313;  Harrell  >  Owens  v.  Lewis,  46  Ind.  488,  15 
V.  Miller,  35  Mis&  700,  72  Am.  Dea  Am.  R.  295  [citing  Pierrepont  v.  Bar- 
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*'  will  amount  to  a  license  for  the  vendee  to  enter  upon  the 
vendor's  land  for  the  purpose  of  making  such  severance,  and, 
if  such  license  is  not  revoked  -before  the  trees  are  severed,  the 
title  to  the  trees  will  vest  in  the  vendee,  and  the  license,  after 
severance,  will  become  coupled  with  an  interest  and  irrevocable, 
and  the  vendee  will  have  a  perfect  right  to  enter  and  remove 
the  trees  thus  severed ;  but  if,  before  the  trees  are  severed,  the 
vendor  should  revoke  such  license,  no  title  will  pass  to  the 
vendee,  and  no  rights  will  vest  by  virtue  of  such  contract." 
This  seems  to  be  the  prevailing  rule.^ 

Hard,  2  Seld.  (N.  Y.)  279;  Drake  v.  ''It  is  well  settled  that  a  contract 

Wells,  11  Allen  (Mass.),  141;  Qiles  v.  like  that  relied  on  by  the  plaintiff 

•Simonds,  15   Gray  (Mass.),   441,  77  does  not  immediately  pass  a  title  to 

Am.  Dec.  373;  McNeal  v.  Emerson,  15  property,  and  is  not  a  sale  or  a  con- 

Oray  (Mas&),  384;  Nettleton  v.  Sikes,  tract  for  a  sale  of  an  interest  in  land, 

5  Meta  (Masa)  84;  Heath  v.  Randall,  but  an  executory  agreement  for  the 
4  Cush.  (Mass.)  195;  Barnes  v.  Barnes,  sale  of  chattels,  to  take  effect  when 

6  Vt  388;  Mumford  v.  V^hitney,  15  the  wood  and  timber  are  severed 
Wend.  (N.  Y.)  380,  30  Am.  Dec.  6(f;  from  the  land,  with  a  license  to  enter 
Bmith  Y.  Benson,  1  Hill  (N.  Y.),  176;  and  cut  the  trees  and  remove  them. 
Russell  V.  Richards,  10  Me.  429,  25  Such  a  contract,  if  oral,  is  not  within 
Am.  Dea  254;  Riddle  v.  Brown,  20  the  statute  of  frauds,  and  its  con- 
Ala.  412,  56  Am.  Dec.  202;  Bennett  v.  struction  is  the  same  as  if  it  were  in 
Scutt,18  Barb.  (N.  Y.)  347;  Douglas  writing.  Claflin  v.  Carpenter,  4  Meta 
V.  Shumway,  13  Gray  (Mass.),  498;  580;  Giles  v.  Simonds,  15  Gray,  441; 
Erskine  v.  Plummer,  7  GreenL  (Me.)  Drake  v.  Wells,  11  Allen,  141;  Hill 
447,  22  Am.  Dec.  216;  Selch  v.  Jones,  v.  HiU,  113  Mass.  103, 105;  United  So- 
28  Ind.  255].  In  Fletcher  v.  Living-  ciety  v.  Brooks,  145  Mass.  410.  The 
43ton,  153  Mass.  388,  there  was  a  writ-  subject  was  fully  considered  by 
ten  contract  to  sell  to  plaintiff  ''  all  Chief  Justice  Bigelow  in  Drake  v. 
the  wood  and  timber  standing  "  on  a  Wells,  vhi  supra,  and  was  discussed 
t^ertain  piece  of  land,  *'with  one  intheearliercaseof  Giles  v.  Simonds, 
yearns  time  to  get  it  off."  There  was  and  it  was  held  that  a  purchaser  of 
a  verbal  extension  of  this  time,  and,  standing  wood  and  timber,  after  sev- 
after  the  vendor's  death,  a  written  ering  the  trees  from  the  land,  had  an 
extension  by  her  administrator,  irrevocable  license  to  enter  and  re- 
None  of  the  timber  was  removed  move  them;  but  that  before  they  are 
within  the  time  so  extended  and  the  cut  his  license  may  at  any  time  be 
administrator  sold  the  land.  Plaint-  revoked  by  the  land-owner,  leaving 
iff  brought  an  action  against  the  ad-  him  no  remedy  but  an  action  to  re- 
ministrator  and  the  purchaser  for  cover  damages  for  the  breach  of  the 
respectively   selling   the   land  and  contract." 

cutting  the  timber.    Said  the  court:        ^  In  addition   to  the  cases   cited 
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§  337*  .  On  the  other  hand,  as  has  been  seen,  a  contract 

for  the  sale  of  trees  to  be  cnt  and  delivered  by  the  vendor  has 
been  held  to  be  a  sale  of  chattels,^  and  in  some  cases  a  parol 
contract  for  the  sale  of  trees  to  be  at  onc«  or  soon  cut  and  re- 
moved by  the  vendee  has  been  held  to  fall  within  the  seven- 
teenth section;^  and  in  one  such  case,'  where  the  vendee  had 
entered  and  cut  a  part  of  the  trees  and  sold  some  of  them  to 
a  thii'd  person,  but  had  not  yet  removed  any,  and  the  vendor 
then  forbade  him  to  enter  on  the  land  and  to  cut  or  remove 
any  of  the  trees,  it  was  held  that  the  acts  of  the  vendee 
amounted  to  a  sufficient  acceptance  and  receipt  to  satisfy  the 
seventeenth  section,  and  that  the  parol  license  to  enter  and 
take  the  trees,  being  thus  coupled  with  a  valid  sale  of  them,  was 
irrevocable.    That  the  trees  are  to  be  soon  removed  seems  to 


above,  see  Poor  v.  Oakman,  104  Mass.  sale  is  not  embraced  by  the  statute." 

809;  White  v.  Foster,  102  Mass.  375;  Byassee  v.  Reese,  4  Meta  (Ky.)  373, 

Wilson  V.  Fuller,  58  Minn.  149,  50  N.  dS  Am.  Dec.  481  [citing  1  GreeuL  Ev., 

W.  R.  088.    In  a  written  contract  for  §  871;  Cain  v.  McGuire,  18  B.  Mon. 

the  sale  of  all  the  pine  timber  on  oer-  (Ky.)  840].    In  Leonard  ▼.  Medford 

tain  land,  a  stipulation  that  it  is  to  (1897),  85  Md.  666,  87  AtL  R  865,  87 

be  out  and  removed  before  a  oertain  L.  R.  A.  449,  it  is  said :  **  In  Maryland, 

date  is  a  condition  of  the  grant  and  Massachusetts  Maine,  Kentucky  and 

not  a  covenant,  and  conveys  all  the  Connecticut  sales  of  growing  trees 

designated  timber  which  shall  be  re-  to  be  presently  cut  and  removed  by 

moved  within  the    time  specified,  the  vendee  are  held  not  to  be  within 

All  trees   which  the  grantee  cuts  the  operation  of  the  fourth  section 

down  before  the  time  limited  be-  of  the  statute  of  frauds.**     Citing 

come  his  personal  property,  which  Smithv.  Bryan,5Md.  141,59Am.  Dec. 

he  has  a  right  to  remove  within  a  104;  Purner  v.  Piercy,  40  Md.  212,  17 

reasonable  time,  even  though   the  Am.  R  591;  Claflin  v.  Carpenter,  4 

time  Axed  in  the  deed  has  expired.  Meta  (Mass.)  580,  38  Am.  Dec.  881; 

Hicks  V.  Smith,  77  Wis.  146,  46  N.  W.  Nettleton  v.  Sikes,  8  Mete.  (Mass.)  84; 

R  138.  Bostwick  v.  Leach,  8  Day  (Conn.)^ 

1  Smith  V.  Surman,9E  &  C.  561.  476;  Erskine  v.  Plummer,  7  Ma  447, 

3  According  to  these  cases,  ''a  sale  22  Am.  Dec.  216;  Cutler  v.  Pope,  13 

of  standing  trees  in  contemplation  Ma  •  377;   Cain  v.  McGuire,  supra; 

of  their  immediate  separation  from  Byasse  v.  Reese,  suprcL     See  also 

the    soil  by   either  the  vendor  or  Crotsby  Hardwood  Ca  v.  Trester,  90 

vendee  is  a  constructive  severance  Wia  412,  63  N.  W.  R  1057. 
of  them,  and  they  pass  as  chattels,       ^  Marshall  y.  Green,  I*  R  1  GL  P. 

and  consequently  the   contract  of  Div.  85ii 
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be  the  test  applied  by  these  cases,  and  in  the  one  last  referred 
to  Lord  Coleridge  said :  ^^  I  think  we  must  look  to  the  position 
of  matters  at  the  fime  of  the  contract;  and  I  think  that  where, 
at  the  time  of  the  contract,  it  is  contemplated  by  the  parties 
that  the  purchaser  should  derive  benefit  from  his  land,  then 
there  is  a  contract  within  the  fourth  section;  but  if  the  thing 
purchased  is  to  be  immediately  withdrawn  from  the  land,  then, 
the  parties  having  had  no  intention  of  dealing  with  any  in- 
terest in  or  concerning  land,  the  contract  does  not  fall  within 
that  Bection." 

§  338.  .  In  still  other  cases  this  distinction  is  repudi- 
ated. Thus  in  a  case  in  Maryland^  it  is  said:  ^^The  circum- 
stance that  the  produce  purchased  may,  or  probably  or  cer- 
tainly will,  derive  nourishment  from  the  soil  between  the  time 
of  the  contract  and  the  time  of  the  delivery,  is  not  conclusive 
'as  to  the  operation  of  the  statute.  '.  .  .  Where  timber  or 
other  produce  of  the  land,  or  any  other  thing  annexed  to  the 
freehold,  is  specifically  sold,  whether  to  be  severed  from  the 
soil  by  the  vendor  or  to  be  taken  by  the  vendee  under  a  spe- 
cial license  to  enter  for  that  purpose,  it  is  still,  in  contempla- 
tion of  the  parties,  a  sale  of  goods  only,  and  not  within  the 
statute." 

§  339.  .  Where  trees  are  raised  for  the  purpose  of  trans- 
planting and  sale,  as  in  the  case  of  a  nursery,  it  is  held  that  a 
parol  sale  is  valid.^ 

§340. Growing  crops. — Growing  crops  are  of  two 

kinds  —  those  which  spring  naturally  and  perennially  from  the 
soil,  such  as  grass,  fruit,  and  the  like,  and  known  as  fractu% 
naturales;  and  "those  which  do  not  spring  spontaneously  from 
the  soil,  but  grow  as  the  result  of  planting  or  sowing  of  seed 

1  Purner  ▼.  Piercy,  40  McL  212,  17  Mete  (Mass.)  818;  MiUer  v.  Baker, 
Am.  R  591.  id.  27. 

sWhitmarsh  v.  Walker  (1840),  1 
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and  caltivation,  such  as  com,  wheat  and  other  cereals,  potatoes, 
and  the  like,  which  are  called/ructus  industrialea, 

§  341. Fraetus  natarales. — As  to  the  former  class, 

much  of  the  same  uncertainty  exists  which  prevails  as  to  grow- 
ing trees,  which  obviously  belong  to  the  same  class,  and  most 
of  that  which  has  been  said  regarding  trees  is  applicable  here. 
Mr.  Benjamin*  lays  down  the  English  rule  as  follows:  "Grow- 
ing crops,  \tfructa%  naturaZes^  are  part  of  the  soil  before  sever- 
ance^ and  an  agreement,  therefore,  vesting  an  interest  in  them 
in  the  purchaser  before  severance  is  governed  by  the  fourth 
section;  but  if  the  interest  is  not  to  be  vested  till  they  are  con- 
verted into  chattels  by  severance,  then  the  agreement  is  an 
executory  agreement  for  the  sale  of  goods,  wares  and  merchan- 
dise, governed  by  the  seventeenth  and  not  by  the  fourth  sec- 
tion of  the  statute." 

In  the  United  States  a  variety  of  rules  have  been  suggested, 
though,  in  general,  the  English  rule  prevails.*  In  some  cases 
it  has  been  thought  that  if  the  crops  were  yet  to  derive  some 
nourishment  from  the  soil,  the  contract  is  to  be  considered  one 
for  an  interest  in  land;  but  that,  where  the  process  of  veg- 
etation is  over,  or  where  the  parties  agree  that  the  thing 
sold  shall  be  immediately  removed,  the  land  is  regarded  as 
a  mere  warehouse  for  the  thing  sold,  and  the  contract  is  for 
goods. 

§  342. Fruetus  industriales. — In  respect  of  this  class 

Mr.  Benjamin'  gives  the  English  rule  as  follows:  "Growing 
crops,  if  fructvs  indicstriales,  are  chattels,  and  an  agreement 
for  the  sale  of  them,  whether  mature  or  immature,  whether 
the  property  in  them  is  transferred  before  or  after  sever- 
ance, is  not  an  agreement  for  the  sale  of  any  interest  in  land 

1  Benjamin  on  Sales,  §  12a  strong,  1  Denio  (N.  Y.\  550;  Catler 

2  See  cases  cited  mpra  as  to  grow-  v.  Pope,  13  Me.  877;  Smith  v.  Leighton* 
ing  trees.    See  also  Wescott  v.  D&*    38  Kan.  544,  5  Am.  St  B.  77& 

lano,  20  Wia  614;  Green  y.  Arm-       '  Benjamin  on  Sales,  §  126^ 
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and  is  not  governed  by  the  fourth  section  of  the  statute  of 
frauds." 

In  the  United  States  the  same  rule  prevails,*  though  it  is 
usually  held  that  a  sale  of  the  land  carries  with  it  the  crops 
growing  thereon  in  the  absence  of  a  written  reservation  of  the 
crops.* 

Such  crops  only,  it  is  held,  can  be  regarded  as  fructua  in-^ 
dttstHaleSy  so  far  as  the  right  to  emblements  is  concerned,  as 
ordinarily  repay  the  labor  by  which  they  are  produced  within 
the  year  in  which  that  labor  is  bestowed,  though  the  crop  may^ 
in  extraordinary  seasons,  be  delayed  beyond  that  period.* 

§  343. Fruit,  hops,  etc. — Many  kinds  of  fruit  are  prop* 

erly  to  be  classed  under  the  head  oifmctuB  naturales^  and  so  it 
was  formerly  held  of  hops.  But  on  account  of  the  great  labor 
required  to  be  annually  bestowed  upon  them,  it  is  now  held  that 
hops^  and  many  kinds  of  fruit  are  rather  to  be  classed  among 
%\iQf7*ucty^  indv^triales. 

§  344.  .  Thus,  in  a  leading  case  in  Maryland,*  it  was  held 

that  a  sale  of  a  crop  of  peaches  then  growing  in  the  seller's 
orchard,  to  be  gathered  and  removed  by  the  purchaser  as  they 
matured,  was  not  within  the  statute  as  a  sale  of  an  interest  in 
land,  the  court  saying  that  "  a  growing  crop  of  peaches  or  other 

^  Carson  v.  Browder,  3  Lea  (Tenn.),  Mcllvaine  v.  Harris,  20  Ma  457,  64 

701;  Frank  v.  Harrington,  86  Barb.  Am.  Dea  196. 

(N.  Y.)  415;  Davis  v.  McFarlane,  87  »Grfcves  v.  Weld,  6  R  &  Ad.  105. 

CaL  634,  99  Am.  Dea  840;  Bricker  ▼.  *  Frank  v.  Harrington,  86   BarK 

Hughes.  4  Ind.  146;  Weatherby  v.  (N.  Y.)  415;  Rodwell  v.  Phillips,  9  M. 

Higgins,  6  Ind.  73;  Moreland  v.  Myall,  &  W.  501. 

14  Bush  (Ky.),  474;  Holt  v.  Holt,  57  »Purner  v.  Piercy,  40  Md.  212,  17 

Mo.  App.  272.  Am.  R.  591.    That  fruit  requiring 

3 Vanderkarr V.Thompson,  19 Mich,  annual  labor,  like  apples,  peaches, 

82;  Tripp  v.  Hasceig,  20  Mich.  254:  blackberries,  and  the  like,  is  fruetus 

Scriven  v.  Moote,  86  Mich.  64;  Rug-  industriales,    see    also    Smock    v. 

gles  V.  First  Nat  Bank,  43  Mich.  192;  Smock,  37  Ma  Appu  66;  Yulicevich 

Coman  v.  Thompson,  47  Mich.  22;  v.  Skinner,  77  Cal  239. 
Knapp  v.  Woolverton,  47  Mich.  292; 
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fruit,  requiring  periodical  expense,  industry  and  attention  in 
its  yield  and  production,  may  be  well  classed  as  fructuB  in- 
diistriales^  and  not  subject  to  the  fourth  section  of  the  statute." 
In  this  case  the  court,  ignoring  many  of  the  distinctions  often 
made,  lays  down  the  rule  as  follows:  ^^  There  is  nothing  in  the 
vegetable  or  fruit  which  is  an  interest  in  or  concerning  land, 
when  severed  from  the  soil,  whether  trees,  grass  and  other 
spontaneous  growth  {prima  vestura)^  or  grain,  vegetables,  or 
any  kind  of  crops  {fructus  indtiatricUes)  the  product  of  peri- 
odical planting  and  culture ;  they  are  alike  mere  chattels,  and 
the  severance  may  be  in  fact,  as  when  they  are  cut  and  re- 
moved from  the  ground;  or  in  law,  as  when  they  are  growing, 
the  owner  in  fee  of  the  land,  by  a  valid  conveyance,  sells  them 
to  another  person,  or  where  he  sells  the  land,  reserving  them 
by  express  provision. 

"  As  a  general  rule,  if  the  products  of  the  earth  are  sold 
specifically,  and  by  the  terms  of  the  contract  to  be  separately 
delivered,  as  chattels,  such  a  sale  is  not  affected  by  the  fourth 
section  of  the  statute,  as  amounting  to  a  sale  of  any  interest  in 
the  land. 

"When  such  is  the  character  of  the  transaction,  it  matters 
not  whether  the  product  be  trees,  grass  or  other  spontaneous 
growth,  or  grain,  vegetables  or  other  crops  raised  periodically 
by  cultivation;  and  it  is  quite  as  immaterial  whether  the  prod- 
uct is  fully  grown  or  in  the  process  of  growing  at  the  time  of 
making  the  contract. 

"  The  circumstance  that  the  produce  purchased  may,  or  prob- 
ably or  certainly  will,  derive  nourishment  from  the  soil  be- 
tween the  time  of  the  contract  and  the  time  of  the  delivery,  is 
not  conclusive  as  to  the  operation  of  the  statute. 

"  If  the  contract,  when  executed,  is  to  convey  to  the  pur- 
chaser a  mere  chattel,  though  it  may  be  in  the  interim  a  part 
of  the  realty,  it  is  not  affected  by  the  statute;  but  if  the  con- 
tract is,  in  the  interirriy  to  confer  upon  the  purchaser  an  exclusive 
right  in  the  land  for  a  time,  for  the  purpose  of  mq^king  a  profit 

of  the  growing  surface,  it  is  affected  by  the  statute,  and  must 
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be  Id  writing,  althoagh  the  purchaser  is  at  the  last  to  take  from 
the  land  only  a  chattel." 

§  345. Crops  to  be  raised. — A  contract  for  the  sale  of 

a  crop  to  be  raised  and  delivered  by  the  owner  of  the  soil  is 
clearly  not  within  the  provisions  of  the  fourth  section,^  though 
question  might  be  made  whether  it  was  a  contract  for  the  sale 
of  goods  or  a  contract  for  work  and  labor.* 

Contracts  for  crops  to  be  raised  by  the  party  who  is  to  have 
them  stand  obviously  upon  different  ground. 

§  346. Uncut  ice. —  Ice  gathered  and  prepared  for  the 

market  is,  of  course,  a  subject  of  sale  as  personalty ; '  but  even 
while  yet  uncut  and  ungathered  a  contract  for  its  sale  has  been 
held  to  be  for  a  sale  of  personalty.  Thus,  in  the  leading  case,^ 
Campbell,  C.  J.,  says :  "  The  ephemeral  character  of  ice  renders 
it  incapable  of  any  permanent  or  beneficial  use  as  part  of  the 
soil,  and  it  is  only  valuable  when  removed  from  its  original 
place.  Its  connection  —  if  its  position  in  the  water  can  be 
called  a  connection — is  neither  organic  nor  lasting.  Its  re- 
moval or  disappearance  can  take  nothing  from  the  land.  It 
can  only  be  used  and  sold  as  personalty,  and  its  only  use  tends 
to  its  immediate  destruction.  We  think  that  it  should  be  dealt 
with  in  law  according  to  its  uses  in  fact,  and  that  any  sale  of 
ice  ready  formed,  as  a  distinct  commodity,  should  be  held  a  sale 
of  personalty,  whether  in  the  water  or  out  of  the  water," 

§  347.  '  Minerals. —  Although  the  term  "  land  "  includes 

what  is  above  and  below  the  surface  of  the  earth,  and  minerals 

1  Watts  V.  Friend.  10  K  &  C.  446;  >  See  Morse  v.  Moore^  83  He.  473,  22 

Pitkin  V.  Noyes,  48  N.  R  294,  97  Am.  AH  R  862,  18  L.  R  A.  224,  23  Am. 

Dec  615,  2  Am.  B.  2ia    See  also  St  R.  788;  Murchie  v.  CorneU,  155 

Webster  v.  ZieUy,  52  Barb.  (N.  Y.)  Masa  60,  29  N.  E.  R.  207,  14  L.  R.  A. 

482;   Talmadge  v.  Lane,  41  N.  Y.  492. 

SuppL  413, 17  Miso.  731.    Contra,  Bow-  *  Higgins  v.  Kusterer,  41  Mich.  318, 

man  v.  Conn,  8  Ind.  5a  82  Am.  R.  160.   But  see  State  ▼.  Pott- 

>  See  Pitkin  v.  Noyes,  suprcu  meyer,  83  Ind«  402,  0  Am.  K  224, 
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■ 

lying  below  it  are  included  in  the  general  definition  of  land,  ; 

nevertheless  when  these,  ores  or  minerals  are  severed  from  their  I 

immediate  connection  with  the  earth,  as  they  must  necessarily  , 

be  in  mining,  they  cease  to  be  a  part  of  the  land  and  become 
chattels.^  Hence  a  contract  by  which  parties  are  to  work  quar- 
ries of  stone  or  mines  of  lead  upon  another's  land  is  not  a  con* 
tract  for  the  sale  of  an  interest  in  land  when  the  contract  also 
provides  that  the  parties  a.re  to  divide  the  proceeds  from  the 
sale  of  stone  so  quarried  or  the  minerals  so  dug;^  for  the  par- 
ties who  work  the  quarries  or  mines  have  no  interest  in  any 
land,  but  only  in  the  substances  taken  by  them,  which  are  chat- 
tels. So  also  in  the  mining  States  on  the  Pacific  slope  the 
claim  to  mine  or  the  right  to  mine  is  a  chattel  interest,  while 
the  min6  itself  is  realty.'  The  reason  for  this  rule  is,  that 
the  right  rests  only  upon  possession  and  is  not  an  interest  in 
land. 

IV. 

Of  the  Pbioe  ob  Value. 

§348*  Operation  of  the  statute. —  As  has  been  seen,  the 
English  statute  by  its  terms  applies  only  to  contracts  for  the 
sale  of  goods,  wares  and  merchandise  of  the  price  or  value  of 
ten  pounds  and  upwards;  and  this  provision  has  been  gen- 
erally adopted  in  the  American  States,  the-  limit  fixed  being 
usually  $50,  but  varying  in  other  States  from  no  stated  amount 
whatever  up  to  $300. 

Consideration  has  also  been  given  to  the  various  methods  of 
fixing  the  price,  and  nothing  further  need  here  be  said  on  that 
subject. 

Where  the  parties  have  expressly  fixed  the  price,  or  where  it 
is  readily  ascertainable  from  the  data  or  standards  agreed 

upon,  the  question  whether  the  price  or  value  is  such  as  to 

• 

1  Qreen  v.  Ashland  Iron  Ck>.,  62  Pa.  <  Hardenbergh  v.  Bacon,  83  CaJL  856; 
St  97;  KeUey  ▼.  Ohio  OU  Ca,  57  Ohio  Table  Mount  eta  Ca  v.  Stranahan, 
St  317, 49  N.  K  R.  899, 39  L.  a  A.  765.    20  CaL  19& 

2Treat  v.  HUe^  68  Wia  844 
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make  the  statute  applicable  is  usually  one  of  little  diflSculty. 
Certain  unusual  questions  may,  however,  present  themselves, 
to  which  some  attention  must  be  paid.    Thus  — 

§  349.  Sales  of  various  artieles  aggregating  more  than 
the  limit. —  Where  a  sale  is  contracted  for  of  various  articles, 
none  of  which  by  itself  is  of  the  price  or  value  fixed,  but  the 
aggregate  of  which  falls  within  the  provisions  of  the  statute, 
the  question  of  the  statute's  application  presents  some  diffi- 
culty. 

The  usual  rule  is  that  where  severat  articles  are  sold  at  sub- 
stantially the  same  time  and  as  part  of  the  same  transaction, 
though  at  a  separate  price  for  each  article,  the  contract  will  be* 
deemed  to  be  entire,  and  the  statute  will  apply  according  as 
the  aggregate  falls  within  or  without  the  limit.*    This  has 

1  The  leading  case  upon  this  sub-  sidered  to  have  made  one  entire  con- 
ject  is  that  of  Baldey  v.  Parker,  2  tract  for  the  whole  of  the  articles." 
R  &  C.  87.  There  the  plaintiffs  were  Bayley,  J.,  said :  **  It  is  conceded  that 
linen-drapers,  and  the  defendant  on  the  same  day,  and  indeed  at  the 
came  to  their  shop  and  bargained  same  meeting,  the  defendant  con- 
fer several  articlea  A  separate  price  tracted  with  the  plaintiffs  for  the 
was  agreed  for  each,  and  no  one  arti-  purchase  of  goods  for  a  much  greater 
cle  was  of  the  value  of  101  Some  amount  than  102.  Had  the  entire 
were  measured  in  his  presence,  some  value  been  set  upon  the  whole  goods 
he  marked  with  a  pencil,  others  he  together,  there  cannot  be  a  doubt  of 
assisted  in  cutting  from  a  large  bulk,  its  being  a  contract  for  a  greater 
He  then  desired  an  account  of  the  amount  than  102.  within  the  seven- 
whole  to  be  sent  to  his  house,  and  teenth  section;  and  I  think  that  the 
went  away.  The  account  as  sent  circumstance  of  a  separate  price 
amounted  to  70l,  and  he  demanded  being  fixed  upon  each  article  makes 
a'discount  of  202.  per  cent,  for  ready  no  such  difference  as  will  take  the 
money,  which  was  refused.  The  caseoutof  the  operation  of  that  law.*' 
goods  were  then  sent  to  his  house,  Holroyd,  J.,  said:  ''This  was  all  one 
and  he  refused  to  take  them.  Held,  transaction,  though  composed  of  dif- 
that  this  was  one  entire  contract  ferent  parts.  At  first  it  appears  lo 
within  the  seventeenth  section.  All  have  been  a  contract  for  goods  of 
the  judges,  Abbott,  GL  J.,  Bayley,  less  value  than  102.,  but  in  the  course 
Holroyd  and  Best,  JJ.,  gave  separate  of  the  dealing  it  grew  to  be  a  con- 
opinions.  Abbott,  C  J.,  said:  **  Look-  tract  for  a  much  larger  amount.  At 
ing  at  the  whole  transaction,  I  am  of  last,  therefore,  it  was  one  entire  con- 
opinion  that  the  parties  must  be  con-  tract  within  the  meaning  and  mis- 
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been  held  to  be  so,  though  the  articles  were  to  be  deliv^ered  at 
different  times;*  though  part  were  yet  to  be  manufactured;* 
and  though  the  various  articles  contracted  for  were  at  different 
places  and  the  bargain  as  to  each  was  made  where  each  article 
was,  but  all  on  the  same  day.' 

^'  The  mere  fact  that  a  separate  price  is  agreed  upon  for  each 
article,"  it  is  said,  **  or  even  that  each  article  is  laid  aside  as 
pnrchased,  makes  no  difference  so  long,  as  the  different  pur- 
chases are  so  connected  in  time  or  place  or  in  the  conduct  of 
the  parties  that  the  whole  may  be  fairly  considered  one  entire 
transaction."  * 

§  350. .  There  may  be  cases,  however,  where  the  con- 
tract as  to  each  article  is  distinct,  and  then  the  statute  must 
be  applied  to  each  sale  separately.  Thus  it  has  been  held  that 
where  the  terms  and  responsibilities  differ  as  to  the  various 
articles,  the  contracts  are  distinct  ;•  and  so  they  are  where  dif- 

chief  of  the  statute  of  fraads»t^&ein{7  iQault  t.  Brown,  48  N.  H.  183,3 

the  intention  of  that  statute  that  Am.  R  210. 

wheire  the  contract,  either  at  the  com-  ^  Scott  v.  Railway  Ca»  13  If.  &  W. 

mencement  or    at   the    conclusion,  83. 

amounted  to  or  exceeded  the  value  of  >  Bigg  v.  Whisking,  14  C.  R  10S. 

lOty  it  should  not  bind  unless  the  ^  Browne  on  the  Statute  of  Frauds^ 

requisites  there  mentioned  were  com-  §  8 14. 

plied  with.    The  danger  of  false  tes-  ^Thus  where  there  was  a  sale  by 

timony  is  quite  as  great  where  the  auction  of  various  articles,  in  differ- 

bargain  is  ultimately  of  the  value  of  ent  amounts  and  at  different  prices, 

10^  as  if  it  had  been  originally  of  the  court,  after  referring  to  other 

that  amount."  Best,  J.,  said :  '*  What-  cases  deemed  to  be  entire,  said :  '*  But 

ever  this  might  have  been  at  the  be-  in  neither  of  these  cases  was  there 

ginning,  it  was  clearly  at  the  close  any  difference  in  the  terms  of  sale  or 

one  bargain  for  the  whole  of  the  arti-  of  warranty  by  the  seller  —  the  terms 

cle&    The  account  was  all  made  out  were  precisely  the  same,  and  the 

together,  and  the  conversation  about  g^uaranty  the  same,  as  to  every  arti- 

discount  was  vnth.  reference  to  the  cle  sold.    In  the  case  before  us  the 

whole  account"     Baldey  v.  Parker  terms  and  responsibility  were  differ- 

is  followed  in  Allard  v.  Greasert,  61  ent,  and  there  were  two  distinct  con- 

N.  Y.  1,  and  in  the  cases  cited  in  fol-  .tracts;  and  it  requires  no  reasoning 

lowing  notes.    See  also  Cooke  v.  Mil-  nor  authority  to  show  that  two  dis- 

lard,  65  N.  Y.  853»  32  Am.  R.  619.  tinct  contracts  are  not  one  contract" 
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ferent  articles  are  bought  at  distinct  prices,  to  be  delivered  at 
diflferent  times. and  paid  for  on  delivery.* 

§  351.  Sales  of  tarions  articles  at  auction. —  Al- 
though the  contrary  has  been  held  in  the  case  of  sales  by  auc- 
tion of  distinct  parcels  of  land  at  separate  biddings  and  for  a 
several  price  for  each,*  in  regard  to  sales  of  various  articles  of 
personalty  by  auction  it  has  been  held  that  the  same  rule  ap- 
plies which  applies,  as  has  been  seen,  to  private  sales,  i.  ^.,  that 
ordinarily  the  contract  is  to  be  regarded  as  entire  for  all  the 
articles,  even  though  the  articles  were  numerous  and  were 
struck  off  separately  at  separate  and  distinct  prices,'  and  that  it 
can  make  no  difference,  in  this  respect,  whether  the  auction  con- 
tinued dne  day  or  several  days  upon  the  same  lot  of  goods  sold 
on  the  same  terms.^ 

Barclay  v.  Tracy  (1843)»  5  Watts  &  to  the  sale  was  void  also  as  to  the 
Serg.  (Pa.)  45.  traQSportation;  but  in  Harman  v. 
^  Thus  where  there  was  negotiation  Reeve,  25  L.  J.  Com.  PL  257,  where 
for  the  sale  of  apples  and  a  crop  of  the  contract  was  for  the  sale  and 
barley,  the  apples  to  be  delivered  im-  pasturing  of  a  mare  and  colt,  worth 
mediately,  and  the  barley  as  soon  as  over  10/.,  the  court,  while  holding  the 
a  car  could  be  procured  for  shipping  contract  entire,  said  that  a  recovery 
it,  the  court  said:  ''The  articles  sold  could  be  had  for  the  pasturing, 
were  of  different  characters;  they  ^  Van  Eps  v.  Schenectiidy,  12  Johns, 
were  to  be  delivered  at  different  (N.  Y.)  43S,  7  Am.  Dec.  880. 
times,  and  paid  for  respectively  on  A  fortiori  so  if  a  separate  memo- 
delivery.  The  contract  was  to  be  randum  is  signed  for  each.  Wells  v. 
executed  distributlvely,  as  was  said  Day,  124  Mass.  82. 
by  Judge  Denio  in  respect  to  the  '  Mills  v.  Hunt,  17  Wend.  (N.  Y.) 
hogs  sold  in  t!ie  case  of  Tipton  v.  886,  20  id.  431 ;  Coffman  v.  Hampton, 
Feitner,  20  N.  Y.  425.  The  case  seems  2  Watts  &  Serg.  (Pa.)  377,  87  Am. 
to  me  precisely  within  the  rule  or  Dec.  511;  Jenness  v.  Wendell,  51 
exception  stated  by  Chancellor  Wal-  N.  H.  63, 12  Am.  R.  48;  Tompkins  v. 
worth  in  Mills  v.  Hunt  20  Wend.  Haas.  2  Pa.  St  74  (citing  also  1  Salk. 
434."  Aldrichv.Pyatt  (1872),  64  Barb.  65). 

(N.  Y.)  391.  The  remarks  in  Messer  v.  Wood- 
In  Irvine  v.  Stone,  6  Cush.  508,  man,  22  N.  H.  172,  53  Am.  Dec.  241, 
where  there  was  an  oral  contract  for  to  the  contrary,  are  said,  in  Jenness 
the  sale  of  a  large  quantity  of  coal,  t.  Wendell,  supra,  to  be  mere  dictcL 
and  also  for  its  transportation,  it  was  *  Jenness  v.  Wendell,  61  N.  H.  63, 
held  that  the  contract  being  void  as  12  Am.  R.  4€L 
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§  353«  How^  when  amount  nncertaln  at  time  of  sale* — 

"Where,  at  the  time  the  contract  for  the  sale  is  entered  into, 

the  amount  is  uncertain,  as  where  the  exact  quantity,  weight  | 

or  price  is  yet  to  be  ascertained,  the  application  of  the  statute 

is  to  be  determined  by  the  result.^    Thus,  a  contract  to  sell  all 

the  broom-corn  which  might  be  raised  in  a  given  year  on  a 

certain  piece  of  ground  at  a  fixed  price  per  ton,^  or  to  sell  all 

the  flax-straw  at  a  given  price  per  ton  which  might  be  raised 

from  a  certain  quantity  of  seed,*  or  to  buy  all  the  mules  of  a 

given  strain  which  might  be  bred  during  a  certain  season  at  a 

fixed  price  per  head,*  is  within  the  statute  where  the  result 

shows  the  aggregate  to  exceed  the  statutory  limit,  though  in 

each  ca$e  the  minimum  unit  was  below  the  limit. 

Where  no  price  at  all  is  expressly  agreed  upon,  Mr.  Browne  * 
expresses  the  opinion  that  the  parties,  agreeing  thus  tacitly 
upon  the  quantum  valet^  "  do  contract  for  a  fair  pricey  which 
is  capable  of  being  ascertained  by  proof,  and  thus  their  bargain 
is  brought  within  the  reach  of  the  statute,  where  that  price  is 
shown  to  exceed  the  amount  therein  fixed." 

V. 

Op  Aooeptanoe  and  Beoeift. 

§  353.  What  the  statute  requires. —  The  English  statute 
declares,  and  the  American  statutes  are  substantially  the  same, 
that  no  contract  of  sale  of  the  kind  already  considered  shall  be 
good,  unless  — 

1.  The  buyer  shall  accept  part  of  the  goods  so  sold  and  act- 
ually receive  the  same; 

2.  Or  give  something  in  earnest  to  bind  the  bargain,  or  in 
part  payment; 

1  Watts  V.  Friend,  10  &  &  G.  446;       'Brown  v.  Sanborn,  suprcu 
Carpenter  v.  Galloway  (1881),  73  IndL       ^  Carpenter  v.  GkiUoway,  suprcu 
418;  Brown  V.  Sanborn  (1875),  21  Minn.       <^  Browne  on  Statute  of  Frauds, 
402;  Bowman  v.  Conn  (1856),  8 Ind.  58.    §  8ia 

-Bowman  v.  Conn,  supra, 
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3.  Or  that  some  note  or  memorandam  in  writing  of  the  said 
bargain  be  made  and  signed  by  the  parties  to  be  charged  by 
such  contract,  or  their  agents  thereunto  lawfully  authorized. 

The  first  of  these  exceptions  must  now  be  considered.  And, 
at  the  outset,  it  must  be  noticed  that  — 

§  354.  DeliTory^  acceptance  and  actnal  receipt  are  re- 
quired.—  The  statute  requires  two  things  of  the  buyer  which 
are  here  radically  different  in  their  nature,  neither  of  which  is 
the  equivalent  of  the  other,  and  neither  of  which  can  be  dis- 
pensed with,  *.  e.y  (1)  that  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  (2)  shall  dci/uaUy  receive  the  same.  But  be- 
fore the  buyer  can  accept  and  actually  receive  the  goods,  it  is 
evident  that  there  must  be  a  delivery  of  them  by  the  seller. 
The  result,  therefore,  is  to  require  a  delivery  by  the  seller,  and 
an  acceptance  and  actual  receipt  by  the,  buyer.  Each  one  of 
these  element-s  may  exist  without  the  others,  but  the  absence  of 
any  one  of  them  will  invalidate  the  sale.    Thus  — 

1.  Of  Delivery  ly  (he  Seller. 

§  355,  Necessity  of  delivery. —  There  must  be  a  delivery  of 
the  goods  by  the  seller  in  pursuance  of  the  contract  and  with 
the  intention  to  pass  the  title.*  This  delivery  must  also  be  the 
voluntary,  intentional  act  of  the  seller.  If,  therefore,  the  pur- 
chaser acquires  possession  of  the  goods  without  the  seller's  con- 
sent, by  mistake  or  fraud,*  or  by  legal  process,'  or  without  the 
seller's  knowledge,*  or  after  his  order  for  their  delivery  had 
been  countermaiided,*  or  from  an  agent  whose  authority  was 
not  sufficient  or  had  expired,*  there  will  not  be  such  a  delivery 
as  the  statute  contemplates. 

1  Washington  Ice  Ca  v.  Webster,       >  Washington  Ice  Ca  v.  Webster, 
62  Ma  841, 16  Am.  R.  462;  Smith  v.    supra. 
Hudson,  6  R  &  a  481.  <  Toung  v.  Blaisdell,  60  M&  27a 

s  Brand  v.  Focht,  1  AbU  App^  Dea       ^  Smith  v.  Hudson,  auprcu 
<N.  Y.)  185.  ^  Matthiessen,  etc.  Ca  v.  McMahon, 

38  N.  J.  L.  586. 
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§  356.  Bat  delirery  alone  not  enongh. —  But,  obvioasly,  in- 
asmuch as  there  may  be  a  form  of  delivery  without  either  an 
acceptance  or  actual  receipt  by  the  purchaser,  delivery  alone  is 
not  enough.  Thus,  though  the  delivery  of  goods  to  a  common 
carrier,  consigned  to  the  buyer  for  transportation  to  him,  may 
be  a  sufficient  delivery  to  pass  the  title,  it  does  not  constitute 
such  an  acceptance  and  receipt  by  the  buyer  as  will  satisfy  the 
statute,  even  though  the  carrier  were  one  designated  by  the 
buyer,  unless  the  latter  also  authorizes  the  carrier  to  accept.^ 
The  requirements  of  the  statute  demand  action  on  the  part  of 
both  the  seller  and  the  buyer,  and  clearly,  therefore,  no  act  of  the 
seller  alone,  in  attempted  execution  of  the  contract,  can  suffice.' 
The  fuller  expositions  of  this  principle  will  be  found  in  the 
following  subdivisions. 

3.  Of  Acceptance  hy  the  Buyer. 

§357.  Acceptance  must  be  shown. —  Passing  now  to  the 
acts  required  of  the  buyer,  attention  will  be  paid  to  the  require- 
ment of  acceptance.  Not  only  must  there  be  a  delivery  by  the 
seller,  but  the  buyer  must  also  accept  a  part,  at  least,  of  the 
goods  sold.  As  will  be  at  once  seen,  there  may  be  both  a  de- 
livery and  a  receipt  of  the  goods  without  an  acceptance,  as 
where  the  buyer  has  the  right  to  examine  the  goods  after  their 
receipt  to  determine  whether  he  will  accept;  but  both  such  a 
delivery  and  receipt  will  not  suffice  without  acceptance. 

§358. Must  be  voluntary  and  unconditional. —  The 

acceptance  of  the  goods  which  will  satisfy  the  requirement  of 
the  statute  must  be  the  voluntary,  unequivocal  and  uncondi- 
tional act  of  the  buyer  or  his  authorized  agent,  manifesting  his 

1  See  po8t  §  865.  W.  R.  465;  Jamison  v.  Simon,  68  CaL 

2Caulkin8v.HeUman,47N.Y.449,  17,  8  Pac.  R.  502;  Hansen  v.  Roter, 

7  Am.  R  461;  Taylor  v.  Mueller,  30  64  Wis.  622,  25  N.  W.  R  530;  Smith 

Minn.  343,  44  Am.  k  199,  15  N.  W.  R.  v.  Brennan,  63  Mich.  349,  28  N.  W.  R 

413;  Simmons  Hardware  Go.  v.  Mul-  892;  Ex  parte  Parker,  11  Nelx  309; 

len,  33  Minn.  195,  22  N.  W.  R  294;  Powder  Live  Stock  Ca  v.  Lamb,  88 

Fontaine  v.  Bush,  40  Minn.  141,  41  N.  Neb.  339.  56  N.  W.  R  1019. 
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intention  to  accept  the  goods  in  pursaance  of  the  contract, 
and  to  appropriate  them  to  himself  as  owner  by  virtue  of  the 
contract.^ 


1  Hinchman  v.  Lincoln,  134  U.  S.  of  the  court  in  Phillips  v.  Bistolli,  2 

88;  Jones  v.  Beynolds,  120  N.  Y.  218;  R  &  C.  511,  'that  to  satisfy  the  stat- 

Stone  y.  Browning,  51  N.  Y.  211,  68  ute  there  must  be  a  delivery  by  the 

id.  598;  Gilman  t.  Hill,  86  N.  H.  811;  vendor  with  an  Intention  of  vesting 

Remick  v.  Sandford,  120  Mass.  809;  the  right  of  possession  in  the  vendee, 

Jones  v.  Mechanics*  Bank,  29  Md  287,  and  there  must  be  an  actual  accept- 

96  Am.  Dec.  588;  Hausman  v.  Nye,  ance  by  the  latter  with  the  intent  of 

62  Ind.  485;  80  Am.  R.  199;  Hershey  taking  possession  as  owner.*    And 

Lumber  Ca  v.  St.  Paul  Sash  Co.,  66  adds,  'This,  I  apprehend,  is  the  cor- 

Minn.  449,  69  N.  W.  R  215;  Schmidt  rect  rule,  and  it  is  obvious  that  it 

T.  Thomas,  75  Wis.  529,  44  N.  W.  R.  can  only  be  satisfied  by  something 

771 ;  Dauphiny  v.  Red  Poll  Creamery  done  subsequent  to  the  sale  unequiv- 

Ca  (1890),  123  Gal.  548, 56  Paa  R.  451 ;  ocally  indicating  the  mutual  intent 

Young  V.  Blaisdell,  60  Ma  272;  Din-  tions  of  the  parties.    Mere  words  are 

nie  V.  Johnson  (1898),  8  N.  Dak.  158,  not  sufficient     Bailey  v.  Ogden,  8 

77  N.  W.  R.  6ia  Johna  899, 8  Am,  Dea  509.   ...    In 

"  To  take  a  contract  out  of  the  stat-  a  word,  the  statute  of  fraudulent  con- 

ute  of  frauds  the  vendor  must  not  veyances  and  contracts  pronounced 

only  act  with  the  purpose  of  vesting  these  agreements,  when  made,  void, 

the  right  of  possession  in  the  vendee,  unless  the  buyer  should  ^  accept  and 

but  the  latter  must  actually  accept  receive  some  part  of  the  goods."  The 

with  the  intention  of  taking  posses-  language   is   unequivocal    and    de- 

sion  as  owner.*'    Dierson  v.  Peters-  mands  the  action  of  both  parties,  for 

meyer  (1899),  —  Iowa,  — ,  80  N.  W.  acceptance    implies    delivery,    and 

R.  889.  there  can  be  no  complete  delivery 

In  Hinchman  ▼.  Lincoln,  supra,  without  acceptance.'    Page  265.    In 

the  court  said:  "In  order  to  take  the  the  same  case  Wright,  J.,  said:  'The 

contract  out  of  the  operation  of  the  acts  of  the  parties  must  be  of  such  a 

statute,  it  was  said  by  the  New  York  character  as  to  unequivocally  place 

court  of  appeals  in  Marsh  v.  Rouse,  the  property  within  the  power  and 

44  N.  Y.  648,  647,  that  there  must  be  under  the  exclusive  dominion  of  the 

acts  'of  such  a  character  as  to  un-  buyer.    This  is  the  doctrine  of  those 

equivocally  place  the  property  within  cases  that  have  carried  the  principle 

the  power  and  under  the  exclusive  of  constructive  delivery  to  the  ut- 

dominion  of  the  buyer  *  as  absolute  most  limit    .    .    .    Where  the  acts 

owner,  discharged  of  all  lien  for  the  of  the  buyer  are  equivocal,  and  do 

prica    This  is  adopted  in  the  text  of  not  lead  irresistibly  to.  the  conclusion 

Benjamin  on  Sales,  g  179,  Bennett's  that  there  has  been  a  transfer  and 

4th  Am.  ed.,  as  the  language  of  the  acceptance   of   the   possession,  the 

decisions  in  America.    In  Shindler  cases  qualify  the  inferences  to  be 

V.  Houston,  1  N.  Y.  261,  49  Aul  Dec.  drawn  from  them,  and  hold  the  con« 

816,  Gardiner,  J.,  adopts  the  language  tract  to  be  within  the  statute^  •  •  • 
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§  359. No  acceptance  while  awaiting  test  or  oppor* 

tnnity  for  examination. —  Until,  therefore,  the  buyer  has  had 
an  opportunity  to  accept,  as  where  the  goods  are  a  part  of  a 
larger  mass  from  which  they  have  not  yet  been  separated,*  or 
while  the  goods  are  not  yet  ready  for  acceptance,  as  where  the 
vendor  is  to  do  some  act  in  reference  to  them  to  put  them  into 
the  agreed  condition,^  or  while  the  goods  are  awaiting  or  being 
subjected  to  examination  to  ascertain  whether  they  will  be 
accepted,'  there  can,  of  course,  be  no  such  acceptance  as  is 
here  required. 

§360.  Acceptance  may  be  implied. — The  acceptance  by 
the  buyer  need  not  be  express,  but  may  be  implied  from  his 
acts.  As  is  said  in  a  late  case:^  "The  act  of  acceptance  is 
something  over  and  beyond  the  agreement  of  which  it  is  a 
part  performance,  and  which  it  assumes  as  already  existing. 
It  is  a  fact  to  be  proven  as  are  other  facts.  Acts  of  ownership 
constitute  strong  evidence  of  acceptance.*!  So,  too,  does  a  long 
and  unreasonable  delay  in  returning  goods.^  If  a  vendee  does 
any  act  with  reference  to  the  thing  sold,  of  wrong  if  not  the 
owner,  or  of  right  if  he  is  the  owner,  it  is  evidence  that  he  has 
accepted  it.^  The  rule  may  be  broadly  stated  that  any  act 
from  which  it  may  be  inferred  that  the  buyer  has  taken  pos- 
session as  owner  presents  a  question  for  the  jury  to  determine 

whether  the  act  was  done  with  intent  to  accept."  • 

• 

I  think  I  may  affirm  with  safety  that  'Stone  v.  Browning,  51  N.  Y.  211, 

the  doctrine  is  now  clearly  settled  68  id.  598;  Remick  v.  Sandford«  120 

that  there  must  not  only  be  a  deliv-  Mass.  309;  Mechanical  Boiler  Cleaner 

ery  by  the  seUer,  but  an  ultimate  Ca  v.  Kellner  (1899),  62  N.  J.  L.  544^ 

acceptance  of  the  possession  of  the  43  AtL  R.  599. 

goods  by  the  buyer,  and  that  this  ^  Jones  v.  Reynolds,  120  N.  Y.  2ia 

delivery  and  acceptance  can  only  be  >  Reed  on  Statute  of  Frauds,  §  261. 

evinced  by  unequivocal  acts  inde-  *  Citing  Bushell  t.  Wheeler,  15  Q. 

pendent  of  the  proof  of  the   con-  R  442;  Tread  well  ▼.  Reynolds,  39 

tract' "  Conn.  31.    To  same  effect:  Chambers 

1  Knight  V.  Mann,  118  Mass.  143;  v.  Lancaster  (1899),  160  N.  Y.  342,  54 
Terney  v.  Doten,  70  CaL  399.  N.  E.  R  707. 

2  Oilman  v.  HiU,  36  N.  R  311;  Out-  ^  Citing  Parker  v.  Wallis,  5  EI.  & 
water  v.  Dodge,  7  Cow.  (N.  Y.)  85;  Bl.  21. 

Wegg  V.  Drake,  16  U.  C.  Q.  R  232.  »  Citing  Baines  v.  Jevons,  7  G  &  R 
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§  861 .  .  Other  illustrations  of  the  same  rule  are  found 

in  such  acts  of  ownership  as  selling,  offering  to  sell,  or  pledg- 
ing the  goods,*  directing  the  goods,  e,  ^.,  silverware,  to  be  en- 
graved with  the  buyer's  name;'  ordering  alterations  to  be 
made  in  a  carriage  and  using  it; '  cutting  down  a  part  of  tim- 
ber sold  and  reselling  a  portion  of  it,*  or  selecting  and  mark- 
ing the  trees;*  taking  possession  of  wood  sold  and  hiring  it 
repiled ;  •  expressing  satisfaction  with  an  article  delivered  and 
asking  for  other  things  which  are  to  go  with  it;'  trying  on  a 
dress  made  and  saying  one  will  take  it,  though  it  is  then  left 
with  the  dressmaker  temporarily  for  the  buyer's  convenience;® 
sending  one's  servants  to  take  possession  of  and  bale  a  stack 
of  hay  bought,  though  the  whole  stack  was  accidentally  burned 
about  twenty  minutes  after  they  began  ;^  expressing  satisfac- 
tion with  the  deposit  of  the  goods  for  him  in  a  warehouse  and 
making  a  partial  payment  of  the  price,  though  the  buyer  had 
not  yet  examined  them.*^ 

§  363.  When  acceptance  mast  oecnr« — The  acceptance  and 
receipt  need  not  take  place  at  the  time  the  contract  of  sale  is 
made,  but  may  occur  subsequently."  Neither  is  it  necessary 
that  the  acceptance  and  the  receipt  should  be  contemporane- 

288;  Plnkham  ▼.  Mattox,  53  K.  H.  >  Beaumont  v.  Brengeri,  5  Com.  B. 

600;  Gray  v.  Davis,  10  N.  Y.  285.  See  801. 

also  StookweU  v.  Baird,  15  Del  420.  ^  MarshaU  v.  Green,  L.  R.  1  C.  P.  D. 

S;  AtL  R.  81t  85. 

1  Chaplin  t.  Rogers,  1  East,  193;  ^Byassee  v.  Reese,  4  Meta  (Ky.) 
Morton  v.  Tibbett,  15  4  B.  428;  Phil-  372,  83  Am.  Dec.  481. 

lips  V.  Ocmulgee  Mills,  55  Ga.  633;  <^  Richards  v.  Burroughs,  62  Mich. 

Taylor  v.  Mueller,  30  Minn.  343,  44  117. 

Am.  R.  109;  Roman  v.  Bressler,  49  ?  Schmidt  v.  Thomas,  75  Wi&  52a 

Neb.  368,  49  N.  W.  R  36a    The  pay-  »  Gal vin  v.  Mackenzie,  21  Orog.  184, 

ing  of  freight  on  goods,  opening  the  27  Pac.  R  1039. 

boxes  and  removing  a  portion  of  the  *  Corbett  v.  Wolford,  84  Md.  426^  35 

•contents,  and  giving  a  chattel  mort-  AtL  R  1088. 

gage  upon  (hem,  constitute  such  acts  ^^  Shaw  Lumber  Ca  v.  Manville,  — 

of  ownership  as  will  imply  accept-  Idaho,  — ,  39  Pac.  R  559. 

ance.    Wyler  v.  Rothschild,  53  Neb.  nAmson  v.  Dreher,  35  Wia  615; 

566,  74  N.  W.  R  41.  McKnight  v.  Dunlop,  5  N.  Y.  537,  55 

2  Walker  v.  Boulton,  8  U.  C.  Q.  R  Am.  Dec.  370;  Gault  v.  Brown.  48 
<0.  a)  25a  N.  H.  183,  2  Am.  R  210;  Bush  v. 
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ous,  but  the  goods  may  be  accepted  before  they  are  received, 
or  received  before  they  are  accepted.^ 

§  363.  Who  may  accept — Agent. —  The  acceptance  may  be 
not  only  by  the  buyer  himself,  but  by  an  agent  with  suflBcient 
authority.*  This  authority  may  be  conferred  in  the  same  man- 
ner as  in  other  cases,  and  may  be  established  either  by  proof,  a 
prior  authorization  or  a  subsequent  ratification.'  It  cannot, 
however,  depend  upon  the  same  parol  agreement  which  is 
sought  to  be  rendered  valid  by  the  acceptance.* 

The  authority  relied  upon  must,  moreover,  be  adequate  to  the 
act  to  be  established.  Thus  an  authority  to  receive  the  goods 
will  not,  of  itself,  suffice  to  warrant  an  acceptance  of  them,  and 
vice  veraa} 

§  364.  — ' —  Tenants  In  common.—  A  delivery  to  and  an  ac- 
ceptance by  tenants  in  common  will,  it  is  held,  be  sufficient  to 
support  a  sale  of  the  goods  to  one  of  them.* 

§  365.  Carrier. —  A  carrier  employed  to  transport  the 

goods,  even  though  designated  by  the  buyer,  is  not  thereby  au- 
thorized to  accept  the  goods,  though  when  so  designated  he  is, 
of  course,  authorized  to  receive  them.  To  authorize  him  to  ac- 
cept, some  other  authorization  than  his  mere  employment  as  a 
carrier  is  necessary.^ 

Holmes,  58  Ma  417;  Marsh  v.  Hyde,  Oneida  Ca,  76  Wis.  66,  45  N.  V7.  R. 

8  Gray  (Mass.),  381 ;  Ortloff  v.  Elitzke,  21. 

48  Minn.  154.  44  N.  W.  R  1085.  «  See  Mechem  on  Agency,  §  81. 

1  Cross  V.  O'Donnell,  44  N.  Y.  661,       *  Hawley  v.  Keeler,  58  N.  Y.  114 
4  Am.  R.  721;  Pinkham  v.  Mattox,        « Taylor,  Ev.,  §  1045. 

53  N.  a  600;  Knight  v.  Mann,  118  •  Wilkinson's  Adm'r  v.  Wilkinson, 

Mass.  148;  Garfield  v.  Paris,  96  U.  a  61  Vt  409. 

557.  ''In  Johnson  y.  Cuttle,  105  Mass. 

2  Snow  V.  Warner,  10  Mete.  (Mass.)  447,  7  Am.  R  545,  Gray,  J.,  said: 
182,  48  Am.  Dec.  417;  Jones  v.  Me-  "Mere  deliveryis  not  sufficient;  there 
chanics*  Bank,  29  Md.  287,  96  Am.  must  be  unequivocal  probf  of  an  ao- 
Dec.  533;  Gaff  v.  Homeyer,  59  Ma  ceptanoe  and  receipt  by  him.  Such 
845;  Wilcox  Silver  Plate  Co.  V.  Green,  acceptance  and  receipt  may  indeed 
72  N.  Y.  17;  Vanderbilt  v.  Centi'al  R.  be  through  an  authorized  agent  But 
R.  COb,  43  N.  J.  £q.  669;  Alexander  v.  a  common  carrier  (whether  selected 
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§  366,  Administrator. —  A  special  administrator  can- 
not, it  is  held,  accept  goods  in  pursuance  of  a  parol  contract 
made  by  his  intestate.  Said  the  court:  "While  an  adminis- 
trator or  executor  may  be  authorized,  and  under  some  circum- 
stances compelled,  to  carry  out  the  terms  and  provisions  of  a 
valid  contract  entered  into  by  the  deceased,  he  cannot  make 
any  contracts  for  him  or  ratify  his  void  transactions."  ^ 

by  seUer  or  by  the  buyer),  to  whom  enough,  but  the  tsLCta  did  not  require 
the  goods  are  intrusted  without  ex-  a  ruling  as  to  the  e£fect  if  the  carrier 
press  instructions  to  do  anything  but  liad  been  designated  by  the  buyer, 
to  carry  and  deliver  them  to  the  Ebusman  v.  Nye,  62  Ind.  485,  80  Aul 
buyer,  is  no  more  than  an  agent  to  R.  199;  Keiwert  v.  Meyer,  62  Ind. 
carry  and  deliver  the  goods,  and  has  587,  30  Ana.  R.  206;  Webber  v.  Howe, 
no  implied  authority  to  do  the  acts  86  Mich.  150,  24  Am.  B.  590;  Grimes 
required  to  constitute  an  acceptance  v.  Van  Vechten,  20  Mich.  410;  Rinda- 
and  receipt  on  the  part  of  the  buyer,  kopf  v.  De  Ruyter,  39  Mich.  1;  Cross 
and  to  take  the  case  out  of  the  statute  y.  O^Donnell,  44  N.  T.  661,  4  Am.  R. 
of  frauds; "  citing  Snow  v.  Warner,  721;  Maxwell  v.  Brown,  89  Me.  98, 63 
10  Mete.  (Mass.)  132, 43  Am.  Deo,  417;  Am.  Dea  605;  Fontaine  v.  Bush,  40 
Frostburg  Mining  Ckx  v.  New  Eng-  Minn.  141,  12  Am.  St  R  722;  Sim- 
land  Glass  Ca,  9  Cush.  (Mass.)  115;  raons  Hardware  Ca  v.  Mullen,  38 
Boardman  v.  Spooner,  13  Allen  Minn.  195;  Leggett  So  Meyer  Co.  v. 
(Mass.),  358, 90  Am.  Dec.  196;  Quintard  Collier,  89  Iowa,  144,  56  N.  W.  R  417. 
V.  Bacon,  99  Mass.  185;  Norman  v.  In  Vermont  a  delivery  to  a  carrier 
Phillips,  14  M.  &  W.  277;  Nicholson  named  by  the  buyer  is  held  a  suffi- 
V.  Bower,  1  EL  &  EL  172.  cient  acceptance,  though  the  court 

To  same  effect:  Allard  v.  Greasert,  say:    "But  this  will  depend  upon 

61 N.  Y.  1;  Billin  v.  Henkel,  9  Cola  the  intention  of  the  parties,  to  be 

394;  Simmons  Hardware  Co.  v.  Mul-  gathered  from  the  circumstances  of 

len,  38  Minn.  195;  Taylor  v.  Mueller,  each  case  to  some  extent"    Spencer 

30  Minn.  348, 44  Am.  R  199;  Atherton  v.  Hale,  80  Vt  814,  78  Am.  Dec  809; 

V.  Newhall,  123  Mass.  141,  25  Am  R  Strong  v.  Dodds,  47  Vt.  348. 

47;  Hudson  Furniture  Ca  v.  Freed  But  where  the  goods  were  to  be 

Fum.  Ca,  10  Utah,  31, 36  Paa  R  132;  delivered  by  the  sellers  and  the  buyer 

Waite  v.  McKelvy,  71  Minn.  167,  73  was  to  receive  them  from  the  carrier 

N.  W.  R  727;  Salomon  v.  King  (1899),  and  pay  the  freight  on  the  sellers' 

63  N.  J.  L.  39.    42  AtL  R  745.  account,  it  was  held  that  this  nega- 

In  Iowa,  where  acceptance  is  not  tived  the  idea  that  the  carrier  was 

required  by  the  statute,  a  delivery  to  the  buyer's  agent  to  accept.    Agnew 

the  carrier  is  enough.    Bullock  v.  v.  Dumas,  64  Vt  147,  23  AtL  R  684 

Tschergi,  18  Fed.  R  345.  Many  cases  ^  Smith  v.  Brennan,  62  Mich.  349,  4 

hold  that  a  delivery  to  a  carrier,  not  Am,  St  R  867. 
designated   by   the   buyer,   is    not 
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§367.   That  bnyer  onght  to  accept^  not  enongh. —  The 

question  here  involved  is  not  whether  the  buyer  ougkt^  in  point 
of  morals  or  good  faith,  to  accept  the  goods,  but  whether  he 
hds^  in  fact,  accepted  them.  He  may  refuse  for  entirely  frivo- 
lous or  untenable  reasons  or  for  no  reasons  at  all,  but  so  long  as 
he  does  not  accept,  for  whatsoever  reasons,  he  is  not  bound.^ 
There  are  occasions  when  it  is  important  to  ascertain  whether 
the  goods  are  such  as  the  buyer  ought  to  accept,  but  this  is  not 
one  of  them. 

§  368.  Whether  acceptance  mast  be  final  and  eonclnsive. — 

Whether  there  may  be  su3h  an  acceptance  as  will  satisfy  the 
statute  of  frauds  and  yet  leave  it  open  to  the  buyer  to  after- 
wards reject  the  goods  as  not  being  such  in  quantity  and  qual* 
ity  as  the  contract  calls  for,  is  a  question  upon  which  the 
authorities  are  not  in  harmony.  In  the  leading  English  case  ' 
there  was  a  sale  of  wheat  by  sample,  and  the  purchaser,  with- 
out examining  the  bulk,  directed  its  delivery  to  a  carrier  and 
sold  it  by  the  same  sample  to  a  third  person,  who  rejected  it  as 
not  in  conformity  to  the  sample.  The  first  purchaser  there- 
upon also  repudiated  his  purchase.  In  an  action  by  the  orig- 
inal seller  against  the  first  purchaser,  Lord  Campbell  held  that 
there  may  be  an  acceptance  and  receipt  within  the  meaning  of 
the  statute, "  without  the  buyer's  having  examined  the  goods  or 
done  anything  to  preclude  him  from  contending  tliat  they  do 
not  correspond  with  the  contract.  The  acceptance  to  let  in 
parol  evidence  of  the  contract  appears  to  us  to  be  a  different 
acceptance  from  that  which  aflFords  conclusive  evidence  of  the 
contract's  having  been  fulfilled."  The  court  therefore  held 
"  that,  although  the  defendant  had  done  nothing  which  would 
have  precluded  him  from  objecting  that  the  wheat  delivered 
to  the  carrier  was  not  according  to  the  contract,  there  was  evi- 

1  Wood  on  statute  of  Frauds.  §  305;  A  few  cases  lay  down  a  contrary 

Gibbsv.BenJamin,45Vt.  124;  Knight  rula    See  Meyer  v.  Thompson,  16 

T.  Mann,  118  Mass.  143;   Hewes  v.  Oreg.  194,  citing  Smith  y.  Stoller,  2ft 

Jordan,  39  Md.  472,  17  Am.  R  578;  Wis.  671,  and  Bacon  v.  Ecoles,  43  id. 

Stone  V.  Browning,  61  N.  Y.  211,  68  227. 

id.  59a  2  Morton  v.  Tibbett,  15  Q.  R  42a 
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dence  to  justify  the  jury  in  finding  that  the  defendant  accepted 
and  received  it." 

§  369,  .  This  doctrine,  though  meeting  with  some  dis- 
approval in  England,^  seems  finally  to  be  established  there,* 
and  has  been  approved  by  several  of  the  courts  in  the  United 
States.*    In  others  it  has  been  approved  only  with  modificar 

1  See  Hunt  t.  Hecht,  8  Exch.  814;  definitely  established  that  the  rela^ 
Coombs  V.  Railway  Ckx,  3  H.  &  N.  tion  of  vendor  and  vendee  exists, 
510;  Castle  v.  Sworder,  6  H.  &  N.  828;  written  evidence  of  the  contract  is 
Smith  V.  Hudson,  6  B.  &  S.  481.  dispensed  with,  although  the  buyer, 
3  Kibble  v.  Gough,  88  L.  T.  (N.  8.)  when  the  sale  is  with  warranty,  may 
204;  Rickard  V.  Moore,  38  L.  T.  (N.  a)  still  retain  his  right  to  reject  the 
841.  goods  if  they  do  not  correspond  with 
3  Remick  v,  Sandf ord,  120  Mass.  809 ;  the  warranty.  Morton  v.  Tibbett,  15 
Strong  V.  Dodds»  47  Vt.  348;  Smith  v.  Q.  R  428;  Johnson  v.  Cuttle,  105  Mass. 
Stoller,  26  Wis.  671;  Garfield  v.  Paris,  447;  Knight  v.  Mann,  118  Mass.  143, 
96  U.  S.  557:  Hinchman  v.  Lincoln,  and  oases  cited. 
124  U.S.  38.  See  also  Meyer  V.  Thomp-  "That  there  has  been  an  accept- 
son,  16  0reg.  194,203;  Taylor  v.  Muel-  ance  of  this  character,  or  that  the 
ler,  30  Minn.  348.  44  Am.  R.  199.  buyer  has  conducted  himself,  in  re- 
in Remick  v.  Sandford,  120  Mass.  gard  to  the  goods,  as  owner  (as  by  a 
309,  the  court  said:  "  There  may  un-  resale,  which  would  deprive  him  of 
doubtedly  be  an  acceptance,  which  the  option  to  take  or  decline  them, 
will  not  afford  conclusive  evidence  and  which  is  of  itself  an  acceptance), 
that  the  contract  has  been  fulfilled  is  to  be  proved  by  the  party  setting 
and  its  terms  complied  with,  and  up  the  contract  It  cannot  be  in- 
which  will  yet  satisfy  the  statute  f erred,  as  matter  of  law,  merely  from 
and  let  in  evidence  of  those  terms,  the  circumstance  that  the  goods  have 
which  otherwise  could  only  be  proved  come  into  the  possession  of  the  buyer, 
in  writing.  If  the  buyer  accepts  the  All  that  the  ruling  gives  to  the  de- 
goods  as  those  which  he  purchased,  fendants  is  the  right  to  reject  the 
he  may  afterwards  reject  them  if  goods  if  they  do  not  correspond  to 
they  are  not  what  they  were  war-  the  sample,  which  they  would  have 
ranted  to  be,  but  the  statute  is  satis-  had  at  the  common  law,  even  if  there 
fied.  But,  while  such  an  acceptance  had  been  a  written  memorandum, 
satisfies  the  statute,  in  order  to  have  But  they  had  more  than  this,  as  there 
that  effect  it  must  be  by  some  une-  was  no  such  memorandum;  they  had 
quivocal  act  done  on  the  part  of  the  a  right  arbitrarily  to  refuse  the  ac- 
buyer,  with  the  intent  to  take  pos-  ceptance  of  the  goods,  unless  they 
session  of  the  goods  as  owner.  The  did  or  had  done  some  act  in  relation 
sale  must  be  perfected,  and  this  is  to  to  them  consistent  only  with  their 
be  shown,  not  by  proof  of  a  change  own  ownership,  and  inconsistent 
of  possession  only,  but  of  such  change  with  that  of  the  seller.  The  circum- 
with  such  intent.    When  it  is  thus  stances  under  which  they  received 
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tions,  and  in  some  it  is  not  countenanced  at  all.  Thus,  in 
Maryland,  it  is  said :  "  Now,  it  may  be  readily  conceded  that 
the  question  whether  there  has  been,  in  any  particular  case, 
such  acceptance  and  actual  receipt  of  a  part  of  the  goods  as 
will  bind  the  contract,  may  be  quite  different  and  distinct  from 
that  as  to  whether  the  contract  has  been  fulfilled  in  respect  to 
quantity  and  quality  of  the  residue  of  the  goods,  where  the 
vendee  has  had  no  opportunity  of  examining  the  goods  that 
may  be  offered  in  fulfillment  of  the  contract,  and  where  he  has 
done  nothing  to  preclude  himself  from  the  exercise  of  the  right 
to  object  that  they  do  not  correspond  with  those  actually  re- 
ceived by  him.  The  effect  of  the  acceptance  and  actual  receipt 
of  part  of  the  goods,  however  small,  is  to  prove  the  contract  of 
sale,  and  it  is  not  inconsistent  with  this  that  the  vendee  should 
have  the  right,  with  respect  to  the  residue  of  the  goods,  when 
offered  in  fulfillment  of  the  contract,  to  object  that  they  are 
not  such  in  quantity  and  quality  as  the  contract  requires;  and 
in  such  case  the  question  in  dispute  can  only  be  determined  by 

the  goods,  and  the  manner  in  which  tract  must  be  in  writing,  or  there 

they  acted   in   reference  to  them,  must  be  some  note  or  memorandum 

were  to  be  considered  as  evidence,  of  the  same  to  be  subscribed  by  the 

These    might   show   that   they  re-  party  to  be  charged;  but  the  same 

oeived  the  goods  with  the  intent  to  statute  concedes  that  the  party  be- 

aocept  them,  as  being  the  goods  they  comes  liable^for  the  whole  amount 

purchased,  and  as  the   owners   of  of  the  goods,  if  he  accepts  and  re- 

them,  but  they  might  also  show  that  ceives  part  of  the  same,  or  the  evi- 

they  received  them  only  for  the  pur-  dences,  or  some  of  them,  of  such 

pose  of  examination.    A  receipt  for  things  in  action ;  and  the  authorities 

such  a  purpose  is  not  inconsistent  agree    that  where  the   question  is 

with  their  continuing  still  the  prop-  whether  the  c6ntract  has  been  ful- 

erty  of  the  seller.    Hunt  v.  Hecht,  8  filled,  it  is  sufficient  to  show  an  ac- 

Exch.  814;  Curtis  v.  Pugh,  10  Q.  &  ceptance   and   actual  receipt  of  a 

111."  part,  however  small,  of  the  thing 

In  Garfield  v.  Paris,  96  U.  S.  557,  sold,  in  order  that  the  contract  may 

the  court  said:  *' Authorities  almost  be  held  to  be  good,  even  though  it 

numberless  hold  that  there  is  a  broad  does  not  preclude  the  purchaser  from 

distinction  between  the  principles  refusing  to  accept  the  residue  of  the 

applicable  to  the  formation  of  the  goods,  if  it  clearly  appears  that  they 

contract  and  those  applicable  to  its  do   not  conform    to   the   contract 

performance,  which   appears   with  Benjamin  on  Sales  (2d  ed.);  Hinde  v. 

sufficient  clearness   from   the   Ian-  Whitehouse,  7  East,  558;  Morton  v. 

guage  of  the  statute,— such  a  con-  Tibbett,  15  Ad.  &  R  (N.  a)  42a" 
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the  aid  of  parol  evidence.  But  in  all  cases  where  the  goods 
bargained  for  have  been  accepted  and  actuaUy  received'  by  the 
vendee,  he  is  thereby  precluded,  in  the  absence  of  fraud,  from 
objecting  that  they  do  not  correspond  with  the  contract.  Any 
other  construction  would  certainly  tend  to  let  in  all  the  evils 
that  were  intended  to  be  excluded  by  the  particular  provision 
of  the  statute."  * 

§  370. .  In  a  leading  case  *  in  New  York,  the  court  say 

that  '^  the  best  considered  cases  hold  that  there  must  be  a  vest- 
ing of  the  possession  of  the  goods  in  the  vendee,  as  absolute 
owner,  discharged  of  all  lien  for  the  price  on  the  part  of  the 
vendor,  and  an  ultimate  acceptance  and  receiving  of  the  prop- 
erty by  the  vendee,  so  unequivocal  that  he  shall  have  precluded 
himself  from  taking  any  objection  to  the  qucmtum  or  quality 
of  the  goods  sold." 

§371. Acceptance  of  nnflnlshed  articles. — Akin  to 

the  subject  of  the  last  section  is  the  subject  of  the  acceptance 
before  completion  of  articles  to  be  manufactured  or  fitted  for 
delivery.  In  one  case '  the  court  said :  "  There  could  be  no 
acceptance  without  the  assent  of  the  buyers  to  the  articles  in 
their  changed  condition,  and  as  adapted  to  their  use."  And 
clearly  in  such  cases  acceptance  will  not  be  implied-,  except 
from  unequivocal  acts,  until  the  article  is  completed  and  ready 
for  delivery.* 

§  372.  The  bnrden  of  proof.— The  burden  of  proving  that 
.there  was  such  an  acceptance  as  will  take  the  case  out  of  the 

iHewes  v.  Jordan,  89  MdL  472,  17       *Thus,  in  Maberley  v.  Sheppard, 

Adl  B.  57a  10  Bing.  99,  it  was  held  that  there 

3  Shindler  v.  Houston,  1  N.  T.  261,  was  no  acceptance  to  be  inferred 

49  Am.  Dec.  816,  citing  Ghitty  on  from  the  fact  that  the  defendant, 

Contracts,  890;  Hilllard  on  Sales,  135;  who  had  ordered  a  wagon  made  for 

Maberley  v.  Sheppard,  10  Bing.,  99;  him  by  the  plaintiff,  furnished  the 

Acebal  v.  Levy,  id.  384  iron  work,  and,  daring  the  progress 

3  Cooke  Y.  Millard,  65  N.  Y.  852,  of  the  work,  sent  a  man  to  help  the 

22  AnL  R.  619,  citing,  as  analogous,  plaintiff  put  it  on,  and  also  bought  a 

Bog  Lead  Ca  v.  Montague,  10  C.  R  tilt  and  sent  it  to  the  plaintiff  to  be 

(N.  S.)  481.  put  on  the  wagon. 
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statute  of  frauds  rests  upon  the  party  alleging  it.*  It  cannot 
be  inferred  as  a  matter  of  law  merely  from  the  fact  that  the 
goods  have  come  into  the  possession  of  the  buyer. 

/§  373.  Question  of  acceptance  is  for  the  jury. — Where  the 
facts  are  iii  dispute,  the  question  whether  or  not  they  indicate 
an  acceptance  is  for  the  jury  to  determine.*  But  where  the 
facts  in  relation  to  the  matter  are  not  in  dispute,  it  belongs  to 
the  court  to  determine  their  legal  eflfeot.'  "  And  so  it  is  for 
the  court  to  withhold  the  facts  from  the  jury  when  they  are 
not  such  as  can  in  law  warrant  finding  an  acceptance,  and  this 
includes  cases  where,  though  the  court  might  admit  that  there 
was  a  scintilla  of  evidence  tending  to  show  an  acceptance,  they 
would  still  feel  bound  to  set  aside  a  verdict  finding  an  accept- 
ance on  that  evidence."  * 

§  374.  Bight  of  seller  to  retract  before  acceptance. —  The 

acceptance  must  be  with  the  consent  of  the  seller,  by  virtue  of 
the  contract  of  sale  and  while  that  contract  is  still  in  force.* 
Hence  if,  before  the  buyer  accepts,  the  seller  elects  to  repudiate 
the  agreement  and  withdraw  his  offer  of  sale,  he  may  do  so; 
and  he  may  do  this,  though  there  has  been  an  actual  receipt  of 
the  goods.* 

8.  Of  Receipt  hy  the  Buyer. 

§  375.  Necessity  of  receipt. —  As  has  been  seen,  the  statute 
requires  that  the  buyer  shall  not  only  accept  but  shall  also 

1  Remick  v.  Sandford,  120  Mass.  89  Wis.  86,  81  N.  W.  R  807;  Galvin 
809.  V.  Mackenzie,  21  Oreg.  184^  27  Pac.  R. 

2  Hinchman  y.  Lincoln,  124  U.  S.    1039. 

88;  Garfield  v.  Paris,  96  U.  a  557  « Hinchman  ▼.  Lincoln,  124  U.  a 

[citing  Bushel  v.  Wheeler,  15  Ad.  &  38;  Shepherd  v.  Pressey,  32  N.  H. 

R  (N.  a)  442;  Parker  v.  WaUis,  5  EL  49,  56. 

&  Bl.  21 ;  Lilly  white  v.  Devereux,  15  *  Hinchman  v.  Lincoln,  124  U.  a  88 

M.  &  W.  285;  Simmonds  v.  Humble,  [citing  Denny  v.  Williams,  5  Allen 

13  C.  B.  (N.  a)  258]:  Borrowscale  v.  (Mass.),  1,  5;  Howard  v.  Borden,  13 

Bosworth,  99  Mass.  878,  381;  Wart-  Allen,  299;  Pinkham  ▼.  Mattox,  53 

man  v.  Breed,  117  Mass.  18;  Smith  N.  H.  600,  604J. 

V.  Stoller,  26  Wis.  671;   Amson  v.  » See  an<c  §  355. 

Dreher,  35  Wis.  615;  Becker  v.  Holm.  ^  Smith  v.  Hudson,  6  E  &  a  43L 
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"  actually  receive  ^  a  part  of  the  goods.  As  has  been  noticed, 
too,  this  actnal  receipt  is  to  be  distinguished  from  the  accept- 
ance and  may  precede  or  follow  that  act,  and  may  therefore 
exist  without  it.  It  is  the  correlative  of  the  delivery  required, 
which  has  been  already  noticed.  The  result,  therefore,  is,  that 
there  must  not  only  be  a  delivery  by  the  seller,  but  an  accept- 
ance of  that  delivery,  i.  e.y  an  actual  receipt  of  the  goods,  by 
the  buyer. 

§376,  Nature  of  the  receipt  required. —  This  delivery  of 
the  goods  by  the  seller  and  their  receipt  by  the  buyer  are  acts, 
and  from  these  acts  the  intention  of  the  parties  and  the  results 
effected  are  to  be  determined.  To  satisfy  the  statute,  these 
acts,  it  is  said  in  a  leading  case,^  '^  must  be  of  such  a  character 
as  to  unequivocally  place  the  property  within  the  power  and 
under  the  exclusive  dominion  of  the  buyer;"  and  further, 
"  there  must  be  a  delivery  by  the  vendor,  with  an  intention  of 
vesting  the  right  of  possession  in  the  vendee,  and  there  must 
be  an  actual  acceptance  by  the  latter  with  the  intent  of  taking 
possession  as  owner."  * 

§  377.  Fact  that  title  wonld  have  passed  at  common  law^ 
not  enough.— The  fact  that  the  negotiations  may  have  so  far 
progressed  that  the  title  would  have  passed  at  common  law  is 
not  enough.  Thus,  where  the  plaintiff  sued  for  goods  sold  and 
delivered,  the  trial  judge  held  that,  to  maintain  the  action,  two 
facts  must  be  proven  by  the  plaintiff :  1.  The  passing  of  the 
title  between  the  parties  at  common  law ;  and  2.  An  accept- 
ance and  receipt  within  the  statute  of  frauds.  In  approving 
this  ruling,  and  speaking  to  the  point  that  proof  of  the  first 
fact  would  not  dispense  with  proof  of  the  second,  Gray,  C.  J., 
said:  ''In  order  to  constitute  an  acceptance  and  receipt  under 
the  statute  of  frauds,  it  is  not  enough  that  the  title  of  the  goods 
has  vested  in  the  buyer ;  but  he  must  have  assumed  the  legal 

iShindler  v.  Houston,  1  N.  Y.  261,  lips  v.  BistoUi,  2  &  &  C.  611;  Marsh 
49  Am.  Dec.  SIO.  v.  Rouse.  44  N.  Y.  648;  Hinchman  v. 

2  Shindler  v.  Houston,  supra;  Phil-    Lincoln,  124  U.  a  Sa 
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possession  of  them,  either  by  taking  them  into  the  custody  or 
control  of  himself  or  of  his  authorized  agent,  or  by  making  the 
seller  or  a  third  person  his  bailee  to  hold  them  for  him,  so  as 
to  terminate  the  seller's  possession  of  the  goods  and  lien  for 
the  price."  ^ 

§  378.  ConstructlYe  delivery  and  receipt. —  But  while  the 
delivery  and  receipt  must  be  actual,  it  is  not  always  necessary, 
as  it  is  not  always  feasible  or  possible,  that  the  buyer  should 
take  the  goods  into  his  physical  possession.  It  was  said  by 
Judge  Bronson,  "  There  may  be  a  delivery  without  handling 
the  property  or  changing  its  position.  But  that  is  only  where 
the  seller  does  an  act  by  which  he  relinquishes  his  dominion 
over  the  property  and  puts  it  in  the  power  of  the  buyer,  as  by 
delivering  the  key  of  the  warehouse  in  which  the  goods  are 
deposited,  or  directing  a  bailee  of  the  goods  to  deliver  them  to 
the  buyer,  with  the  assent  of  the  bailee  to  hold  the  property 
for  the  new  owner.  In  such  case  there  is,  in  addition  to  the 
words  of  bargain,  an  act  by  which  the  dominion  over  the  goods 
is  transferred  from  the  seller  to  the  buyer."  * 

§  379.  .•  So  in  a  Maryland  case  •  the  court  said :  "  In  re- 
gard to  the  proof  of  a  delivery  of  the  goods  in  order  to  gratify 
the  statute,  it  must  be  conceded  that  an  actual  or  manual  de- 
livery is  not  in  all  cases  necessary.  Upon  this  subject  the  law 
is  well  settled  and  clearly  defined,  and  may  be  thus  stated: 
Where  the  goods  are  ponderous  and  incapable  of  being  handed 
over  from  one  to  another,  and  where  the  buyer  so  far  accepts 
them  as  to  treat  them  as  his  own,  exercising  acts  of  ownership 
over  them,  from  which  possession  as  owner  may  be  inferred ; 
or  where  the  delivery  is  symbolical,  such  as  the  delivery  of 
the  key  of  the  warehouse  in  which  the  goods  are  lodged;  or 
where  actual  delivery  is  impracticable  and  can  only  be  made 
by  such  symbolical  means  as  the  circumstances  of  the  case  will 

1  Rodgers  v.  Jones,  129  Mass.  420.        symbolic:  Wadhara  &  Co.  v.  Balfour, 
«Shindler  v.  Houston,  1  N.  Y.  261,    82  Oreg.  313,  51  Pac.  R  642. 

49  Am.  Dec.  316.    To  the  same  point       >  Atwell  v.  Miller,  6  Md.  la 

that  delivery  may  be  constructive  or 
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allow,  as  ia  the  case  of  a  ship  or  cargo  at  sea,  etc., —  actual  or 
manual  delivery  is  not  necessary." 

§  380.  What  sufficient. —  Illustrations  of  this  symbol- 
ical or  constructive  delivery  are  numerous.  Thus,  the  delivery 
of  the  key  of  the  building  in  which  the  goods  are  stored,^ 
though  the  delivery  be  made  at  a  point  distant  from  the  build- 
ing,^ has  often  been  held  sufficient;  and  so  is  the  delivery  of 
the  order,  receipt  or  bill  of  lading  usually  recognized  as  the 
representative  of  the  goods.' 

Catching  and  branding  of  cattle  sold  and  then  turning  them 
loose  upon  a  common  range  is  sufficient  ;^^  and  so  is  going  in 
sight  of  a  lot  of  logs  lying  within  a  boom,  showing  them  to 
the  vendee  and  thereafter  abandoning  control  over  them,  that 
being  as  effectual  a  method  as  the  nature  of  the  case  would 
admit;'  and  the  delivery  of  a  raft  of  boards  as  symbolical  of 
a  lot  of  logs  lying  in  the  river,  and  marked  with  the  same 
mark  as  the  boards.'  "  Where  the  goods  are  so  situated,"  said 
Shepley,  J.,^  "  that  a  delivery  cannot  be  made  at  the  time  of 
sale,  as  a  vessel  at  sea,  a  delivery  of  such  evidence  of  title  as 
the  seller  possesses  is  sufficient  until  the  purchaser  can  obtain 
possession.®  And  where  goods,  though  not  at  sea,  are  not  in 
the  actual  but  in  the  constructive  possession  of  the  seller,  as 
goods  in  another's  warehouse,  or  logs  in  a  river;  and  where  it 
would  be  very  difficult  on  account  of  the  weight  or  bulk,  as  a 

1  Gray  v.  Davis,  10  N.  Y.  285;  Pack-       «  Boynton  v.  Veazie,  24  Me.  28e. 
ardv.  Dunsmore,  11  Cush.  (Mas&)282;       "In  Ludwig  v.  Fuller,  17  Me.  162, 
Barr  v.  Reitz,  53  Pa.  St.  256;  Benford    85  Am.  Dec.  245. 

V.  Schell,  55  Pa.  St  393;  Vining  v.  8  citing  Lempriere  v.  Pasley,  2  T, 

Gilbreth,  89  Ma  496;.  Wilkes  v.  Fer-  R  485;  Gardner  v.  Howland,  2  Pick, 

ris,  5  Johns.  (N.  T.)  335.  (Mass.)  599.    Thus,  the  transmission 

2  Vining  v.  Gilbreth,  39  Me.  496.  of  a  bill  of  sale  by  mail  is  a  sufficient 
'Bass  y.  Walsli,  39  Mo.  192;  Wad-  delivery,  and,  as  against  creditors  of 

hams  v.  Balfour,  32  Oreg.  313,  51  Pac.  the  vendor,  is  perfected  the  moment 

R.  642;  Meehan  v.  Sharp,  151  Mass.  the  letter  is  mailed.    Begley  v.  Mor- 

564,  24  N.  E.  R  907.  gan,  15  La.  162,  35  Am.  Dea  18a    To 

^Walden  v.  Murdock,  23  CaL  540.  like  effect:    Cocke  v.  Chapman,  2 

^  Jewett  V.  Warren,  12  Mass.  300,  7  Eng.  (Ark.)  197,  44  Am.  Dec.  536. 
Am.  Dec.  74;  Carter  v.  Willard,  19 
Pick.  (Mass.)  1. 
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vessel  on  the  stocks,  and  in  other  cases  of  a  peculiar  character, 
what  is  denominated  a  symbolical  delivery  is  sufl9cient,  and 
this  requires  the  performance  of  such  an  act  as  shows,  without 
any  other  act  to  be  performed,  that  the  purchaser  has  a  right 
to  take  possession,  and  that  the  right  of  the  seller  to  control 
the  property  has  terminated."  * 

§  381,  .  go  the  delivery  to  the  vendee  of  a  bill  of  par- 
cels, followed  by  acts  of  ownership  by  the  vendee,  is  a  suffi- 
cient delivery  of  a  large  quantity  of  pig-iron  lying  on  the  bank 
of  a  canal; '  and  so  where  parties  were  negotiating  regarding 
a  specific  quantity  of  pig-iron  lying  by  itself,  and,  having 
agreed  upon  the  terms,  the  vendor  said  to  the  vendees,  "I  de- 
liver this  irpn  to  you,"  but  before  more  could  be  done  the  iron 
was  seized  by  the  sheriff,  it  was  held  that  there  was  a  sufficient 
delivery,  at  least  as  against  creditors,  and  the  ruling  would 
doubtless  be  general.'  ^'  There  was  here  nothing  remaining  to 
be  done  by  the  vendor  to  consummate  the  sale  or  delivery," 
said  the  court.  "  He  had  no  further  claim  upon  the  iron.  The 
ponderous  nature  of  the  commodity  rendered  the  removal  of 
it,  at  that  time,  impossible.  And  why  should  it  have  been 
moved  ?  The  vendees  were  there,  upon  the  ground,  and  went 
up  to  receive  the  iron  when  it  was  delivered  by  the  vendor. 
The  delivery  was  not  symbolical,  but  actual,  and  it  was  re- 
ceived by  the  vendees  at  the  hands  of  the  vendor  with  the  in- 
tent to  take  and  hold  possession  of  it.  The  iron  was  not  to  be 
weighed  off  and  separated  from  any  other,  and  thus  desig- 
nated.   There  it  was,  a  parcel  of  ninety-three  tons,  by  itself."  * 

Other  cases  are  referred  to  in  the  notes.* 

1  Citing  Harman  v.  Anderson,  2  <Van  Brunt  v.  Pike,  4  GiU  (Md.), 

Camp.  (£ng.)  243;  Manton  t.  Moore,  270,  45  Am.  Dec.  126. 

7  T.  R  (Eng.)  67;  HoUingsworth  v.  'Calkins  ▼.  Lockwood,  17  Conn. 

Napier,  3  CaL  (N.  Y.)  182,  2  Am.  Deo.  154,  42  Am.  Dec.  729. 

268;  Wilkes  ▼.  Ferris,  5  Johns.  (N.  Y.)  *  Citing  Chaplin  v.  Rogers,  1  East, 

335,  4  Am.  Dec.  364;  Jewett  v.  War-  102;  Stoveld  v.  Hughes,  14  East,  306: 

ren,  12  Mass.  300,  7  Am.  Dea  74;  Bad-  Manton  v.  Moore,  7  T.  R.  67. 

lam  V.  Tucker,  1  Pick.  (Masa)  389, 11  ^In  Jones  v.  Reynolds,  120  N.  Y. 

Am.  Dec.  202;  Homes  y.  Crane,  2  213,  24  N.  £.  R.  279,  the  delivery  of  a 

Pick.  607.  model  of  an  invention  was  held  to  be 
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§  382,  Mere  words  do  not  constitnte  a  deliyery  and  re- 
ceipt,—  Mere  words,  it  is  held,  cannot  amount  to  a  delivery 
and  receipt  of  the  goods,  but  there  must  be,  in  addition,  some 
acts  of  the  parties  over  and  above  the  terms  of  the  contract, 
indicating  on  the  part  of  the  seller  an  unequivocal  intention 
to  surrender  the  ownership  and  possession  of  the  goods  to  the 
buyer,  and,  on  the  part  of  the  buyer,  an  intention  to  assume 
such  ownership  and  possession  in  pursuance  of  the  contract. 
Thus,  where  the  parties  negotiating  in  view  of  the  goods  agreed 
upon  terms,  the  plaintiff  making  an  offer  and  the  defendant 
saying  "  It  is  yours,"  nothing  further  being  done,  the  court 
held  that  there  was  no  delivery  and  receipt  which  would  sat- 
isfy the  statute,  the  words  being  rather  a  communication  of 
the  agreement  than  a  delivery  of  the  chattels  in  pursuance  of 
it.*  This  decision  has  been  followed  in  many  other  cases,* 
though  with  some  it  is  not  reconcilable.* 

§  383.  .  So  long,  however,  as  the  statute  by  its  terms 

requires  an  actual  receipt,  it  would  seem  that  that  rule  must 
be  the  true  one  which  demands  something  more  than  the  mere 
words  of  the  parties  indicative  merely  of  their  assent  to  the 
agreement.  It  certainly  cannot  be  possible  that  one  portion 
of  the  verbal  agreement  which  it  is  sought  to  establish  can  be 
made  use  of  to  authenticate  the  whole  contract.^    The  evident 

as  compiete  a  delivery  as  could  be  800,  7  Am.  Dee.  7i,  which  seems  also 

made  of  the  invention.  opposed,  did  not  involve  the  statute 

1  Shindler  v.  Houston,  1  N.  Y.  261,  of  frauds. 
49  Am.  Dea  310.  «See  Alderton  v.  Buchoz,  8  Mich. 

2  Gorman  v.  Brossard  (1899),  120  822;  Shindler  v.  Houston,  9upra.  See 
Mich.  611,  79  N.  W.  R  908;  Hallen-  also  Hawley  v.  Keeler,  68  N.  Y.  114. 
back  V.  Cochran,  20  Hun  (N.  Y.),  416;  In  Alderton  v.  Buchoz,  supra,  the 
Dehority  v.  Paxson,  97  Ind.  258;  Kel-  plaintiff  had  contracted  to  sell  to  the 
logg  V.  Witherhead,  6Thompw  &  Cook  defendant  for  $70  a  quantity  of  mill 
<N.  Y.),  525;  Alderton  v.  Buohoz,  8  irons  from  a  mill  recently  burned; 
Mich.  822;  Hinchman  v.  Lincoln,  124  part  of  the  irons  were  on  the  mill- 
U.  S.  88;  Edwards  v.  Railway  Ca,  54  site  and  others  in  the  cellar  of  a  third 
Ma  105;  Kirby  v.  Johnson,  22  Ma  854.  person.    Defendant  knew  where  the 

*  Calkins  v.  Lockwood,  17  Conn,  irons  were  and  had  examined  them, 
154,  42  Am.  Dec.  729,  seems  directly  but  at  the  time  of  the  contract  the 
opposed.    Jewett  V.  Warren,  12  Mass.    irons  \vere  not  present;  no  attempt  I 
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purpose  of  the  statute  is  that  the  mere  words  of  the  contract 
shall  be  supplemented  by  acts  in  addition  to  and  in  pursuance 
of  that  contract. 

§  384.  Deliyery  and  receipt  where  goods  still  remain  in 
seller^s  possession. —  Where  the  goods  are  left  in  the  posses- 
sion of  the  seller,  the  presumption,  ordinarily,  would  be  that 
they  had  not  yet  been  delivered  to  and  received  by  the  buyer; 
but  where  it  appears  that  the  terms  of  the  contract  have  been 
fully  agreed  upon  and  the  property  has  been  placed  under  the 
dominion  of  the  buyer,  who  has  been  requested  or  permitted 
it  to  remain  with  the  seller  as  the  bailee  or  agent  of  the  buyer, 
there  may  be  a  sufficient  delivery  and  receipt  to  satisfy  the 
statute. 

was  made  to  comply  with  the  stat-  being  void  by  the  statute,  this  stipix- 

ute,  "  but  it  was  expressly  agreed  lation  must  fall  with  the  other  pro- 

that  the  defendant  should  take  the  visions,"  citing  Shindler  v.  Houston, 

pro()erty  where  it  then  was,  and  that  suprcu 

the  plaintiff  shotUd  not  be  trovbled  to  In  Gk>rman  v.  Brossard  (1899),  120 

make  any  delivery"    Neither  party  Mich.  611,  79  N.  W.  R  903,  it  appeared 

intermeddled  with  the  irons  until  that  the  plaintiff  sold  the  defendant 

suit  was  brought,  though  defendant  a  quantity  of  stone,  which  was  de- 

on  one  occasion  stated  to  a  third  per-  livered  and  accepted.    Subsequently 

son  that  he  had  bought  the  irons,  and  the  defendant  discovered  that  more 

asked  if  the  latter  had  one  of  them  stone  had  been  delivered  than  he  or- 

in  his  possession,  and  was  answered  dered,  and  most  of  the  excess  was 

in   the   negative.    Afterwards    the  hauled  into  an  alley  and  the  plaintiff 

third  party  informed  the  defendant  notified  that  it  was  subject  to  his 

that  he  did  have  the  iron  in  question,  order.    The  two  parties  then  went 

to  which  the  defendant  replied,  "very  together  to  where  the  stone  lay,  and 

well.*'    Held,  that  there  was  no  such  agreed  that  the  plaintiff  should  take 

delivery  as  would  satisfy  the  statute,  the  stone  and  credit  its  value  against 

Said  the  court:  "The  stipulation  of  the  debt  owed  by  the  defendant  for 

the  defendant  in  the  agreement  to  it.    Held,  that  the  transaction  was 

take  the  irons  where  they  then  were  a  sale  within  the  statute  of  frauds; 

was  also  relied  on  in  the  argument  that  the  agreement  within  sight  of 

as  evidence  to  save  the  case  from  the  the  stone  did  not  constitute  a  deliv- 

statute.    This,  however,  will  not  do.  ery;    that  the  cancellation   of  the 

This  stipulation  was  a  i)art  of  the  vendor's  debt  to  the  vendee  was  not 

entire  verbal  agreement  and  it  can-  payment  within  the  meaning  of  the 

not  be  separated;  hence,  the  contract  statuta 
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§  385.  .  Thus  it  has  been  held  sufficient,  where,  after  a 

sale  of  horses,  the  purchaser  requests  the  seller  to  keep  them  at 
livery  for  him  and  the  seller  consents,  and  thereupon  removes 
them  from  his  sale  stable  to  his  livery  stable ;  *  where,  after  the 
sale  of  a  horse,  the  seller  requested  the  buyer  to  loan  it  to  him, 
which  was  done;*  where  a  carriage  was  bought  but  was  left 
with  the  seller  to  make  certain  alterations;*  where  sheep  were 
bought  but  were  left,  separately  yarded,  with  the  seller,  who. 
was  to  keep  them  for  a  given  time  for  the  buyer,  who  agreed 
to  pay  therefor;*  where  barrels  of  beef  were  sold,  the  pur- 
chaser requesting  the  seller  to  keep  it  for  him  and  resell  it,  and 
part  was  so  sold  by  the  purchaser's  direction ;  *  where  a  sale  of 
hides  was  agreed  upon,  and  they  were  separated  and  marked 
with  the  buyer's  name,  but  left,  at  his  request,  on  storage  in 
the  seller's  warehouse.* 

§  386.^ Goods  remaining  in  seller's  possession  as  seller. 

But  there  can  usually  be  deemed  to  be  no  delivery  to  and  receipt 
by  the  purchaser  while  the  goods  continue  in  the  possession  of 
the  seller  as  such.  Thus,  where  the  sale  is  for  cash,  and  the  goods 
yet  remain  in  the  seller's  possession,  by  virtue  of  the  vendor's 
lien,  awaiting  the  performance  of  that  condition  precedent  — 
paj^ment;^  or  where  the  goods  are  to  remain  in  the  vendor's 
possession  until  a  certain  date,  when  payment  is  to  be  made,' 

1  Elmore  v.  Stone,  1  Taunt  457.  See  statute."  Per  Holroyd,  J.,  in  Baldey 
also  StockweU  v.  Baird,  15  Del.  420, 81  ▼.  Parker,  2  B.  &  C.  37,  44.  To  same 
AtL  R.  811.  But  compare  Tempest  effect:  SafiTord  v.  McDonough,  120 
V.  Fitzgerald,  3  R  &  Aid.  G80,  and  Caiw  Mass.  290;  Marsh  v.  Rouse,  44  N.  T. 
ter  V.  Toussaint,  5  E  &  Aid.  855.  643;  Edwards  v.  Railway  Ca,  54  Ma 

2  Marvin  v.  Wallis,  6  EU.  &  B.  72«.    105;  Messer  v.  Woodman,  22  N.  H. 
» Beaumont  v.  Brengeri,  5  C.  R  30L    172,  58  Am.  Dea  241. 

*  Green  v.  Merriam,  28  Vt  801.  ^In  Terney  v.  Dot«n,  70  CaL  399, 

A  Janvrin  v.  Maxwell,  23  Wis.  51.  the  defendants  agreed  verbally  to  sell 

^Safford,  Ex  parte,  2  Low.  (U.  S.  the  plaintiff  one  hundred  unbroken 

C  C.)  563.  horses,  at  a  specified  price  each,  out 

7  "As  long  as  the  seller  preserves  ofa  band  of  horses  belonging  to  them, 

his  control  over  the  goods,  so  as  to  then  running  at  large.  The  contract 

retain  his  lien,  he  prevents  the  vendee  provided  that  the  defendants  were 

from  accepting  and  receiving  them  to  gather  up  a  number  of  the  horses 

as  his  own  v.utliin  the  meaning  of  the  of  the  band  from  time  to  time,  from 

22  887 


' 


§  386.]                  LAW  OF  SALE.  [bOOK  I. 

or  security  given;*  or  where  any  other  condition  precedent 

to  the  passing  of  title  remains  to  be  performed  by  the  buyer; 
or  where  something  remains  to  be  done  by  the  seller  to  fit  the 
goods  for  delivery ;  or  where  the  seller  has  yet  to  identify  them 

which  the  plaintiff  was  to  select  a  To  the  same  effect  is  Tempest  v. 
certain  number  and  commence  Fitzgerald,  8  R  &  Aid.  680,  where 
breaking  them,  after  which  the  num-  A  agreed  to  buy  a  horse  from  B  for 
ber  so  selected  and  broken  were  to  cash,  and  to  take  him  away  within 
be  turned  into  the  defendant  s  pas-  a  time  agreed  upon,  and  about  that 
ture  and  another  selection  made  in  time  A  rode  the  horse  and  gave  di- 
like  manner  until  the  whole  number  rections  as  to  the  treatment*  but  re- 
agreed  to  be  sold  should  be  gathered  quested  that  it  might  remain  a  further 
up,  selected  and  broken.  Thereupon  time  in  B's  possession,  at  the  ezpira- 
the  horses  were  to  be  paid  for  by  the  tion  of  which  time  he  agreed  totak^ 
plaintiff  and  then  taken  by  him  from  the  horse  and  pay  the  price,  to  which 
the  premises  of  the  defendants.  The  B  assented,  but  the  horse  died  before 
defendants  gathered  up  a  number  of  A  took  him  away, 
the  horses,  from  which  the  plaintiff  To  like  effect,  also,  is  Carter  v. 
selected  twenty-two,  which  he  broke  Toussaint,  5  B.  &  Aid.  855.  There 
and  turned  into  the  pasture  of  the  plaintiff  sold  to  defendant  a  horse 
defendants.  Thereafter  the  defend-  for  £80,  by  verbal  contract.  At  the 
ants  refused  to  further  perform  their  time  of  the  sale  the  horse  required  to 
part  of  the  contract  Hddj  that  the  be  fired,  which  was  done,  with  the  ap- 
con tract  was  void'  under  the  statute  probation  of  the  defendant  and  in  his 
of  fraud&  Said  the  court:  "In  the  presence,  and  it  was  then  ag^^eed  that 
case  at  bar  none  of  the  horses  form-  the  horse  should  be  kept  by  the  plaint- 
ing  the  subject-matter  of  the  con-  iff  for  twenty  days  without  charge, 
tract  ever  passed  into  the  absolute  At  the  expiration  of  the  twenty 
possession  and  control  of  the  plaint-  days  the  horse  was  taken  by  plaint- 
iff. There  was,  therefore,  no  acc/cpt-  iff,  at  defendant's  request)  to  Elings- 
ance  and  receipt  of  any  of  them  by  ton  Park,  to  be  turned  out  to  grass, 
plaintiff  within  the  meaning  of  the  There  the  horse  was  entered  in 
statute."  plaintiff's  name,  at  request  of  def end- 

1  In  Parker  v.  Mitchell,  5  N.  H.  165,  conclusive  evidence  to  show  a  de- 
there  was  a  sale  of  an  anvil  at  auction,  livery  by  the  seller  or  acceptance  by 
One  of  the  conditions  of  the  sale  was  the  buyer.  At  furthest  it  only  shows 
that  the  purchaser  should  have  a  what  might,  perhaps,  be  considered 
credit  of  ninety  days  on  giving  good  an  acceptance  if  the  seller  elected  so 
security.  The  bidder  removed  the  to  consider  it  For  it  is  clear  the 
anvil  a  little  way  in  the  auction  buyer  had  no  right  to  take  the  anvil 
room,  but  afterwards  refused  to  take  until  the  security  was  given."  To 
it  or  give  security.  Said  the  court:  same  effect:  Messer  v.  Woodman,  22 
**  The  circumstance  that  the  buyer  N.  H.  172,  53  Aul  Dea  24t 
took  the  anvil  and  moved  it  is  not 
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or  separate  them  from  a  larger  mass,* — there  can  be  no  such 
ilelivery  and  receipt  as  will  satisfy  the  statute.  There  must 
first  be  a  delivery  by  the  seller  with  intent  to  give  possession 
of  the  goods  to  the  buyer. 

«nt  No  time  was  specified  for  pay-  away,  which  he  did  the  next  week, 
ment.  Afterwards  defendant  re-  The  defendant  told  a  witness  he  had 
fused  to  take  the  horse.  Held,  that  bought  the  engine,  and  made  inqui- 
the  contract  of  sale  was  not  opera-  ries  on  what  terms  he  could  get  it 
tive,  as  the  horse  had  never  left  the  carried  to  another  place.  The  bar- 
possession  of  the  sellers,  who  had  a  gain  was  not  in  writing,  and  the  de- 
lien  on  him  for  the  price.  Elmore  fendant  did  not  pay  or  secure  any 
V.  Stone,  1  Taunt  457,  was  distin-  part  of  the  price,  and  did  not  take 
guished.  away  the  engina    It  was  held  that 

In  Spear  v.  Bach,  83  Wis.  193,  63  there  was  no  delivery  and  that  the 
N.  W.  R.  07,  which  was  an  action  for  sale  was  therefore  void  under  the 
the  price  of  stock  alleged  to  have  been  statute  of  f raud& 
sold  to  defendant,  plaintiff  testified  In  Kirby  v.  Johnson,  33  Ma  854,  a 
that  he  met  defendant  on  a  train  contract  was  made  for  the  sale  of 
and  there  sold  and  delivered  the  cattle  in  the  field  of  the  seller.  The 
stock  to  him;  but  that  afterwards,  purchaser  told  the  seller  to  keep  the 
the  defendant,  not  having  the  money  cattle  and  feed  them  until  he  sent 
with  him  to  pay  for  it,  handed  it  for  them,  at  the  expense  of  the  pur- 
hack  to  plaintiff  and  requested  him  chaser.  The  seller  agreed  to  do  so, 
to  send  it  to  a  certain  bank  and  draw  but  told  the  purchaser  that,  if  any  of 
on  him  for  the  price.  Plaintiff  sent  them  died,  he  must  bear  the  loss,  to 
the  stock  to  the  bank  with  draft  at-  which  the  latter  assented.  Held,  no 
Cached,  but  the  defendant  failed  to  delivery  to  take  the  contract  out  of 
take  it.  Held,  no  acceptance  and  re-  the  statute  of  frauds.  The  court  re- 
ceipt garded  Elmore  v.  Stone,  1  Taunt  457 

In    Dole   y.    Stimpson,    31    Pick,  (cited  in  §  885,  supra),  as  overruled, 

<Mass.)  884,  the  defendant  offered  the  on  the  strength  of  Proctor  v.  Jones, 

plaintiff  a  certain  price  for  a  steam-  3  C.  &  P.  683.    Chaplin  v.  Rogers,  1 

•engine,  a  part  of  the  money  to  be  East,  103  (cited  in  g  861.  supra),  was 

paid  when    the    engine   should  be  distinguished.     The  case,  however, 

taken  away  by  the  defendant,  which  might  well  have  rested  on  the  ground, 

was  to  be  done  in  two  or  three  weeks,  also  mentioned  by  the  court,  that  the 

-and  the  balance  to  be  secured  by  a  vendor's  lien  had  not  been  divested, 

promissory  note.    The  plaintiff  ac-  ^  Thus  on  a  sale  of  a  quantity  of 

cepted  the  offer  and  said,  "  then  you  hay,  part  of  a  larger  mass,  there  can 

consider  the  engine  to  be  yours  as  it  be  no  delivery  and  receipt  so  long  as 

is,"  and  the  defendant  said  ^^yea"  the  hay  remains  unseparated  and 

The  boiler  was  set  in  bricks,  in  the  unweighed.    Messer  v.  Woodman,  33 

plaintiff's  shop,  and  could  not  be  re-  N.  H.  173,  58  Am.  Dec.  341.  In  Rodg- 

moved  until  they  were  taken  away,  ers  v.  Jones,  139  Mas&  430,  a  lot  of 

«nd  the  plaintiff  was  to  take  them  skins  had  been  sold,  to  be  assorted 
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§  387.  Delivery  and  receipt  inhere  goods  are  in  possession 
of  a  third  person. —  "When  the  goods  at  the  time  of  the 
sale,"  says  Mr.  Benjamin,*  "  are  in  possession  of  a  third  person, 
an  actual  receipt  takes  place  when  the  vendor,  the  purchaser, 
and  the  third  person  agree  together  that  the  latter  shall  cease 
to  hold  the  goods  for  the  vendor  and  shall  hold  them  for  the 
purchaser.  They  were  in  possession  of  an  agent  for  the  ven- 
dor, and  therefore,  in  contemplation  of  law,  in  possession  of  the 
vendor  himself;  and  they  become  in  the  possession  of  an  agent 
for  the  purchaser,  and  therefore  in  that  of  the  purchaser  him- 
self. But  it  is  important  to  remark  that  all  of  the  parties 
must  join  in  this  agreement,  for  the  agent  of  the  vendor  can- 
not be  converted  into  an  agent  for  the  vendee  without  his  own 
knowledge  and  consent.  Therefore,  if  the  seller  have  goods 
in  the  possession  of  a  warehouseman,  a  wharfinger,  carrier,  or 
any  other  bailee,  his  order  given  to  the  buyer  directing  the 
bailee  to  deliver  the  goods,  or  to  hold  them  subject  to  the  con- 
trol of  the  buyer,  will  not  effect  such  a  change  of  possession  as 
amounts  to  actual  receipt,  unless  the  bailee  accepts  the  order 
or  recognizes  it,  or  consents  to  act  in  accordance  with  it,  and 
until  he  has  so  agreed  he  remains  agent  and  bailee  of  the 
vendor." 

This  assent  of  the  bailee  need  not  be  express,  but  may  be 
inferred  from  acts  or  from  acquiescence,  as  in  other  cases.' 

and  weighed  and  then  to  be  removed  was  left  in  the  seller's  possession,  he 
by  the  purchaser.  An  agent  of  the  to  select  and  deliver  the  two  bales, 
purchaser  assisted  in  assorting  part  The  contract  was  held  invalid  as 
of  the  skins,  and  then  went  away  within  the  statute.  Smith  v.  Evans, 
leaving  the  sellers  to  complete  the  86  a  C.  69, 15  a  E.  R  344. 
work.  The  .sellers  did  this,  set  the  ^  Benjamin  on  Sales,  §  174 
whole  lot  apart  in  bundles  marked  ^  x  delivery  order  given  to  the 
with  the  purchaser's  name,  and  noti-  purchaser  does  not  amount  to  a  re- 
fied  the  latter's  agent  that  the  skins  ceipt  until  warehouseman  accepts 
were  ready  for  delivery.  Before  de-  it  and  thereby  assents  to  hold  the 
livery  they  were  burned.  Held,  that  goods  as  agent  of  the  vendee.  Bent- 
there  was  no  acceptance  and  receipt  all  v.  Burn.  8  B.  &  C.  423.  Nor  does 
within  the  statute.  Likewise  when  the  delivery  of  a  warrant  for  the 
two  bales  of  cotton  were  agreed  to  goods  to  the  purchaser,  though  the 
be  taken  from  three,  but  the  whole  purchaser  keeps  the  warrant  for  ten 
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§  388.  .  Where  the  goods  are  in  a  government  ware- 
house, with  duties  unpaid,  not  even  the  agreement  of  the  bailee 
to  deliver  them  to  the  vendee  will  amount  to  a  receipt  by  the 
vendee,  for  the  goods  are  really  in  the  custody  of  the  govern- 
ment and  the  custodian  has  no  authority  to  deliver  them  until 
the  fees  are  paid  and  the  regulations  complied  with.^  And 
where  the  custodian  of  the  goods  is  a  prior  vendor,  having  a 
lien  on  them  for  the  price,  the  fact  that  he  is  notified  of  a  re- 
sale of  them  to  a  purchaser  who  will  and  does  give  directions 
as  to  their  shipment,  will  not  amount  to  a  receipt  by  such  pur- 
chaser if  the  goods  are  not  so  shipped  and  the  custodian  does 
nothing  to  waive  his  vendor's  lien.^ 

Where  goods  are  left  with  a  third  person  by  the  vendor  with 
instructions  to  deliver  them  to  the  vendee  when  called  for,  but 
the  vendee  does  not  call  for  them  and  they  remain  in  the  pos- 
session of  such  third  person,  there  is  clearly  no  receipt  by  the 
vendee.*  , 

§  389.  DeliTery  and  receipt  when  goods  are  already  In  pos- 
session of  purchaser. —  Where  the  goods,  at  the  time  of  the 
contract  of  sale,  are  already  in  the  possession  of  the  purchaser 
by  virtue  of  some  other  arrangement,'  the  nature  of  the  deliv- 

months  and  refuses  to  return  it,  but  Spooner,  13  AUen  (Mas&),  853,  90  Am. 

does  not  present  it  or  get  the  goods.  Dec  190. 

Farina  v.  Home,  16  M.  &  W,  119.  Nor  But  where,  upon  the  sale  of  cotton 

is  there  a  receipt  where,  though  the  stored   in   a  warehouse,  the  seller 

goodsaretransferred,  by  theorderof  gave  the  purchaser  an  order  for  it, 

the  vendor,  on  the  warehouseman's  notifying  the  warehouseman  also  of 

book,    but   their  delivery  is  subse-  the  sale,  and  the  purchaser  there- 

quently  countermanded  by  the  ven-  upon  applied  for  the  cotton,  but  the 

dor  on  account  of  the  vendee's  fail-  delivery  was  postponed  until  next  day 

ure  to  pay.    Godts  v.  Rose,  17  C.  B.  by  agreement  between  the  purchaser 

239.  and  warehouseman,  it  was  held  that 

Where  a  person  in  Massachusetts  there  was  a  sufficient  receipt.    King 

sells  some  hides  in  a  New  York  ware-  v.  Jarman,  35  Ark.  190, 37  Am.  R 11. 

house,  and  gives  a  bill  of  the  goods  See  also  Townsend  v.  Hargraves, 

and  an  order  on  the  warehouseman  118  Mass.  325,  and  post,  chapter  on 

to  the  buyer,  without  notifying  the  Delivery. 

warehouseman,  this  is  not  such  a  de-  ^  In  re  Clifford,  2  Sawy.  428. 

livery  to  and  receipt  by  the  buyer  as  2  Marsh  v.  Rouse,  44  N.  Y.  648. 

satisfies  the  statute.    Boardman  v.  >  Hart  v.  Tyler,  15  Pick  (Mass.)  171. 
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ery  and  receipt  which  will  satisfy  the  statute  is  necessarily  dif- 
ferent. It  is  not  necessary  that  the  parties  should  go  through 
the  idle  ceremony  of  returning  the  property  to  the  seller  that 
he  may  make  a  new  delivery  to  the  buyer,  who  is  then  to  re- 
ceive it  anew.^  It  is  sufficient  that  the  attitude  of  the  party  in 
possession  shall  be  changed  from  that  of  a  mere  bailee  to  that 
of  a  purchaser  in  pursuance  of  the  contract  of  sale,  and  this 
change  of  attitude  can  be  shown  by  proof  of  such  acts  and  con- 
duct as  indicate  it.'  "  If  it  appears,"  said  the  court  in  the  lead- 
ing case'  upon  the  subject,  "that  the  conduct  of  a  defendant 
in  dealing  with  goods  already  in  his  possession  is  wholly  in- 
consistent  with  the  supposition  that  his  former  possession  con- 
tinues unchanged,  he  may  properly  be  said  to  have  accepted 
and  actually  received  such  goods  under  a  contract,  so  as  to  take 
the  case  out  of  the  operation  of  the  statute  of  frauds;  as,  for 
instance,  if  he  sells  or  attempts  to  sell  goods,  or  if  he  disposes 
absolutely  of  the  whole  or  any  part  of  them,  or^attempts  to  do 
BO,  or  alter  the  nature  of  the  property,  or  the  like." 

Whether  the  acts  show  a  receipt  of  this  nature  is  ordinarily 
a  question  of  fact  for  the  jury,*  though  where  the  facts  are  not 
in  dispute  the  court  may  determine  it.' 

§  390.  Delivery  where  seller  and  purchaser  occupy  samo 
premises, — Where  A  was  at  work  and  living  with  B  upon  the 
latter's  farm,  and  a  sale  of  a  part  of  B's  hogs  to  A  was  agreed 
upon,  and  the  parties  designated  the  hogs,  but  agreed  that 
they  should  remain  upon  the  farm  and  be  fed  and  cared  for 
by  A  with  the  others  until  they  could  be  sold,  it  was  held  that 
there  was  a  sufficient  delivery  to  satisfy  the  statute  and  as 

1  Snider  v.  ThraU,  56  Wis.  674, 14  hay,  part  of  a  large  mass,  already  in 

N.  W.  R  814.  the  purchaser's  barn,  was  sold  at  auo- 

sEdan  v.  Dudfield,  1  Q.  R  302;  tion.  After  the  sale,  the  seller  offered 

Lillywhite  v.  Devereux,  15  M.  &  W.  to  weigh  and  deliver  the  hay,  pro- 

285;  Snider  v.  ThraU,  supra.  vided  the  purchaser  would  either  pay 

8  Lillywhite  v.  Devereux,  supra.  the  price  or  secure  the  payment  The 

4  Edan  v.  Dudfield;  Lillywhite  v.  purchaser  refused  to  do  either,  and 

Devereux,  suprcu  also  refused  to  accept  a  delivery  of 

^  In  Messer  v.  Woodman,  22  N.  H.  the  hay  from  the  seller.    Held,  no 

172,  53  Am.  Dea  241,  a  quantity  of  delivery. 
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against  B^s  creditors.  Said  Cooley,  J. :  "  It  was  all  the  deliv- 
ery that  could  well  have  been  made  under  the  circumstances 
without  requiring  Anderson  to  remove  the  hogs  from  the  farm 
where  he  was  employed  to  some  other  place  where  they  would 
have  been  less  in  his  possession  than  they  were;  and  for  this 
there  could  have  been  no  sufficient  reason."  * 

§  391.  Receipt  by  agent — Common  agent. —  The  receipt  of 
the  goods,  like  their  acceptance,  may  be  not  only  by  the  pur- 
chaser in  person,  but  also  by  his  authorized  agent.*  But  here 
also  the  authority  of  the  agent  must  be  adequate  and  to  the 
point,'  for  authority  to  accept  does  not  necessarily  include 
authority  to.  receive,  any  more  than  the  contrary  case.*  This 
authority,  however,  like  the  other,  may  be  express  and  formal, 
or  its  existence  may  be  inferred  from  acts  and  conduct.*  It  is 
not  enough,  however,  that  it  be  created  by  the  same  parol 
agreement  sought  to  be  made  valid  by  such  receipt.' 

§  392.  .  The  same  person  cannot  at  the  same  time  law- 

full}'^  act  as  agent  both  for  the  seller  and  the  buyer  without 
their  knowledge  and  consent;'  but,  with  such  knowledge  and 

1  Webster  v.  Anderson,  42  Mioh.  Weiner,  83  Wia  298,  63  N.  W.  R  435; 
5H  86  Am.  R»  453,  citing  Adams  Moore  ▼.  Hays,  12  Ind.  App.  476,  40 
Mining  Ca  v.  Sentor,  26  Mich.  ?&         N.  E.  R  63a 

Where  the  owner  of  a  horse  rents  <  Spear  v.  Bach,  82  Wi&  192,  52  N* 
a  bam  to  keep  him  in  and  then  sells  W.  R  97. 
him  to  a  i)erson  who  thereafter  rents  ^  See  ante,  §  863. 
the  same  bam  and  continues  to  keep  ^See  ante,  g  863;  Wilooz  Silver 
the  horse  in  it,  there  is  nothing  to  Plate  Ca  v.  Green,  72  N.  T.  17. 
negative   delivery.    Hallock  v,  Al-  *  Hawley  v.  Keeler,  63  N.  Y.  114. 
vord,  61  Conn.  194,  28  AtL  R  131.  '^Mechem  on  Agency,  §  66.    See 
So  also  where  one  who   owned  a  Caulkins  y.  Hellman,  47  N.  Y.  449,  7 
building  on  the  land  of  another  sold  Am.  R  461 ;  Rodgers  v.  Jones,  129 
the  building  to  the  owner  of  the  Mass.  420;  Spear  v.  Bach,  82  Wis. 
land  on  which  it  stood,  and  remained  192,  62  N.  W.  R  97.    In  the  last  case 
therein,  paying  rent  to  the  vendee,  it  was  held  that  where  a  person  who 
it  was  held  there  was  a  sufficient  de-  has  agreed  to  buy  shares  of  stock  re- 
livery  and  acceptance  to  satisfy  the  quests  the  seller  to  send  the  certifl- 
statute.    Reinhart  ▼.  Gregg,  8  Wash,  cate,  with  draft  for  price,  to  a  cer- 
191,  35  Pac,  R  1075.  tain  bank,  where  he  will  take  it  up^ 

2  See  ante,  §363;  Michelstotter  ▼.  and  the  seller  does  bo,  the  bank  is 
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consent,  he  may  act  both  for  the  seller  in  delivering  and  the 
buyer  in  receiving.*  "There  can  be  no  presumption,"  says 
Justice  Campbell,^  "  that  the  agent  of  the  two  parties  will  deal 
unfairly  with  either.  And  when  they  both  deliberately  put 
him  in  charge  of  their  separate  concerns,  and  there  is  any  like- 
lihood that  he  may  have  to  deal  with  the  rights  of  both  in  the 
same  transactions,  instead  of  lessening  his  powers  it  may  be- 
come  necessary  to  enlarge  them  far"  enough  to  dispense  with 
such  formalities  as  one  man  would  use  with  another,  but  which 
could  not  be  possible  .for  a  single  person  to  go  through  with 
alone." 

• 

§  393. Carrier  as  agent  to  recel ve. — The  authority  of 

a  carrier  as  agent  to  accept  the  goods  has  already  been  consid- 
ered.' And,  in  general,  the  same  rule  applies  in  this  case  as  in 
that.  A  delivery  to  a  carrier  not  designated  by  the  purchaser 
cannot  of  itself  be  deemed  a  receipt  by  the  buyer;*  but  where 
the  purchaser  directs  the  delivery  of  the  goods  to  a  carrier  des- 
ignated by  him,  such  a  delivery  will  satisfy  the  statute.*  The 
authority  of  the  carrier  to  receive,  however,  need  not  be  ex-  . 
pressly  conferred,  but  may  be  shown  in  the  same  manner  as  in 
other  cases,  as  by  conduct,  acquiescence  or  ratification.  It  must, 
however,  have  some  other  origin  than  the  parol  agreement  which 
is  sought  to  be  validated  by  such  receipt.* 

§  394.  Acceptance  and  receipt  may  precede  the  passing  of 
title. —  It  is  not  essential  that  the  absolute  legal  title  to  the 

not  thereby  made  the  agent  of  the  •  Cross  v.  O'DonneU,  44  N.  Y.  661,  4 

buyer   to    receive   and  accept  the  Am.  R  721 ;  Wilcox  Silver  Plate  Ca 

stock,  but  is  the  agent  of  the  seller  v.  Green,  72  N.  Y.  17;  Gaulkins  v. 

only.  Hellman,  47  N.  Y.  449,  7  Am.  R.  461; 

iMechem  on  Agency,  g  67;  Fitz-  Dawes  v.  Peck,  8  T.  R  330;  Wait  v. 

Simmons  v.  Express  Ca,  40  Oa.  330, 2  Baker,  2  Ex.  1;  Fragano  v.  Long,  4                          i 

Am.  R  577.  B.  &  C.  219;  Dunlop  v.  Lambert,  6 

2  In  Adams  Mining  Co.  v.  Senter,  C.  &  F.  600;  Johnson  v.  Dodgson, 

26  Mich.  7a  2  M.  &  W.  653;  Norman  v.  Phillips, 

•See  ante,  §  365,  14  M.  &  W.  277;  Meredith  v.  Meigh,  2 

*  Cross  V.  O'Donnell,  44  N.  Y.  661,  4  K  &  B.  364;  Cusack  v.  Robinson,  1  B. 

Am.  R  721 ;  Hausman  v.  Nye,  62  Ind.  &  S.  299;  Smith  v.  Hudson,  6  id.  431. 

485,  30  Am.  R  199,  «  Hawley  v.  Keeler,  53  N.  Y.  114 
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goods  shall  pass  to  the  purchaser  at  the  time  of  the  making  of 
the  contract  of  sale,  in  order  to  render  eflfective,  under  the  stat- 
ute, an  acceptance  and  receipt  then  occurring,  but  such  accept- 
ance and  receipt  will  sui^tain  the  contract,  although  the  absolute 
legal  title  is  not  to  pass  to  the  purchaser  until  the  happening  of 
some  event  or  the  performance  of  some  condition  subsequent. 
Thus,  upon  a  contract  of  sale  upon  condition  that,  though  pos- 
session is  at  once  given,  the  legal  title  shall  not  pass  until  the 
price  is  paid,  the  purchaser's  acceptance  and  receipt  of  the  goods 
at  the  time  the  contract  is  made  will  satisfy  the  statute.^ 

§  395,  Receipt  and  acceptance  may  be  complete  though 
terms  of  contract  In  dispute. —  "It  is  quite  true,"  says  Mr. 
Justice  Matthews,*  "that  the  receipt  and  acceptance  by  the 
vendee  under  a  verbal  agreement,  otherwise  void  by  the  statute 
of  frauds,  may  be  complete,  although  the  terms  of  the  contract 
are  in  dispute.  Beceipt  and  acceptance  by  some  unequivocal 
act,  suflBciently  proven  to  have  taken  place  under  some  contract 
of  sale,  are  sufficient  to  take  the  case  out  of  the  prohibition  of 
the  statute,  leaving  the  jury  to  ascertain  and  find  from  the  tes- 
timony Tf  hat  terms  of  sale  were  actually  agreed  on.*  But  as 
was  said  by  Williams,  J.,*  the  acceptance  by  the  defendant 
must  be  in  the  quality  of  vendee.  *  The  statute  does  not  mean 
that  the  thing  which  is  to  dispense  with  the  writing  is  to  take 
the  place  of  all  the  terms  of  the  contract,  but  that  the  accept- 
ance is  to  establish  the  broad  fact  of  the  relation  of  vendor  and 
vendee.'  The  act  or  acts  relied  on  as  constituting  a  receipt  and 
acceptance,  to  satisfy  the  statute,  must  be  such  as  definitely  es- 
tablish that  the  relation  of  vendor  and  vendee  exists."* 

§  396.  No  title  passes  if  goods  not  received  and  accepted. 

Until  the  goods  have  been  received  and  accepted,  no  title,  of 

iPinkham  v.  Mattox,  58  N.  H.  600.    118  Moss.  835;  Benjamin  on  Sales, 
8  In  Hinchman  V.  Lincoln,  124  U.  &    §170. 
88,  54.  4  In  Tomkinson  v.  Staight,  17  C.  B. 

'Citing  Marsh  v.  Hyde,  8  Gray    697. 
(Mass.), 881;  Townsendv.  Hargraves,       (^Citing  Bemick  y«  Sandford,  120 

Mass.  80a 
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course,  passes  to  the  purchaser,  and  they  are  therefore  not  sub- 
ject to  levy  and  sale  as  his  goods  at  the  suit  of  his  creditors.^ 

§  397.  Question  of  receipt  is  for  Jury, —  Like  the  question 
of  acceptance,'  the  question  whether  or  not  there  has  been  such 
a  delivery  and  receipt  as  will  satisfy  the  statute  is,  where  the 
facts  are  in  dispute,  for  the  jury  to  determine  in  view  of  all 
the  circumstances,'  though,  where  the  facts  are  not  disputed, 
the  court  may  dispose  of  it  as  a  matter  of  law* 


I 
I 


4.  Part  of  (lie  Goods  Sold.  ^ 

§  398.  Acceptance  and  receipt  of  part  of  the  good^  suf- 
fices.—  The  statute  requires  the  acceptance  and  receipt  of 
"part  of  the  goods  so  sold."  It  does  not  designate  what  part, 
but  clearly  requires  that  it  shall  be  a  part  of  the  particular 
goods  so  sold.    Hence  — 

§  399.  Any  part^  though  small^  suffices. — Any  appreciable 
part  of  the  goods,  though  small,  will  suffice  to  satisfy  this  re- 
quirement.* 

§  400.  But  it  mnst  aetnally  be  part  of  the  goods  sold  — 
Sample. —  Specimen. —  The  part  received  must  be  actually  a 
part  of  the  goods  so  sold.  Hence,  the  acceptance  and  receipt 
of  a  mere  sample  or  specimen  like  the  goods  sold,  but  not  act- 
ually a, part  thereof,  is  not  enough;'  but  if  the  sample  be  act- 
ually taken  from  the  mass  of  goods  contracted  for,  diminishing 
by  so  much  the  balance  to  be  subsequently  delivered,  it  will 

1  Winner  v.  WiUiams,  62  Mich.  863,  stock)  are  acting  in  unison  and  con- 

28  N.  W.  R  004  sidering  their  several  shares  as  con- 

s  See  ante,  §  878.  stituting  one  block  will  not  make 

3  See  ante,  §  878;  Theilen  v.  Rath,  the  several  interests  so  far  one  that 

80  Wis.  263,  50  N.  W.  R.  183;  Pratt  v.  a  delivery  of  the  shares  of  one  will 

Chase,  40  Me.  260;  Houghtaling  v.  defeat  the  statute  as  to  the  others. 

Ball,  10  Ma  84,  50  Am:  Dec.  831;  Tompkins  v.  Sheehan  (1800),  158  N.  T. 

Pinkham  v.  Mattox,  53  N.  R  600.  617,  53  N.  E.  R  502. 

*  But  the  mere  fact  that  the  own-  ^  Moore  v.  Love, 57  Misa  765;  Cooper 

ers  of  several  and  distinct  interests  v.  Elston,  7  T.  R  14 
(&  g,,  the  owners  of  several  shares  of 
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snffice.^  The  sample  must,  of  course,  be  accepted  and  actually 
received  within  the  rules  already  laid  down.' 

§  401.  At  what  time  the  part  may  be  accepted  and  re* 
ceived. —  It  is  not  essential  that  the  part  delivery,  acceptance 
and  receipt  should  be  at  the  time  of  making  the  contract.  The 
parol  agreement,  unless  revoked,  may  stand  for  a  mutual  agreed 
proposition,  at  least  for  a  reasonable  time,  where  none  is  fixed, 
and  the  subsequent  acceptance  and  receipt,  while  the  proposi- 
tion remains  open,  of  a  portion  of  the  goods  which  were  the 
subject  of  the  parol  negotiation,  will  make  the  entire  contract 
effective.* 

1  Gardner  v.  Grout,  2  C.  B.  (N.  S.)  as  the  buyer  might  require,  held,  thsLt 
840;  Moore  v.  Love,  57  Miss.  765;  Gil-  though  the  contract  when  made  was 
liat  V.  Roberts,  19  Li.  J.  Ex.  410.  void  as  such  under  the  statute,  it 

2  Thus,  a  mere  taking  of  a  sample  was  good  as  a  proposition  concern- 
in  the  hand,  without  any  express  un-  ing  the  price,  and  the  subsequent  de- 
derstandlng  that  such  taking  was  to  livery  and  acceptance  of  the  first 
be  a  delivery,  would  amount  to  noth-  instalment,  at  the  time  fixed,  wi th- 
ing. Carver  v.  Lane,  4  E.  D.  Smith  out  any  change  in  the  proposition, 
(N.  Y.),  168.  Nor  taking  a  sample  made  it  binding  and  took  it  out  of 
for  the  purpose  of  testing  it  only,  the  statute.  Rickey  v.  Tenbroeck, 
and  then  refusing  to  accept    Me-  63  Mo.  568. 

chanical  Boiler  Cleaner  Ckx  v.  Kellner  Where  the  contract  is  entire,  the 
(1809),  62  N.  J.  L.  544,  48  AtL  R  59a  acceptanceandreceiptof  apartof  the 
In  Dierson  v.  Petersmeyer  (1899),  —  goods,  though  shipped  at  a  different 
Iowa,  — ,  80  N.  W.  R.  889,  the  court  time  from  the  other,  will  make  the  en- 
said:  ^  When  making  the  contract  tire  contract  valid  Farmer  v.  Gray, 
the  defendant  took  some  com  in  a  16  Neb.  401. 

small  sack  to  send  away  £is  a  sample.  Where  the  part  was  not  accepted 

He  simply  helped  himself  to  this,  and  received  until  after  the  expira- 

and  it  was   neither   delivered  nor  tion  of  the  time  within  which  the 

t^en  as  part  of  the  corn  bought,  whole  contract  was  to  have  been  com- 

No  part  of  that  sold  was  accepted.''  pleted,  the  court  doubted  whether 

Held,  not  sufficient.  such  part  receipt  would  save  the 

»  Sprague  v.  Blake,  20  Wend.  (N.  Y.)  contract;  but  the  point  was  immate- 

61;  Rickey  v.  Tenbroeck,  63  Ma  563;  rial,  as  the  court  found  that  a  new 

McKnight  v.  Dunlop,  5  N.  Y.  537,  55  contract  was  made  at  the  time  of  the 

Am.  Dec  370;  Davis  v.  Moore,  13  Me.  part  delivery,  which  new  contract 

424    Where,  under  a  verbal  agree-  was  made  good  by  such  part  deliv- 

ment  for  the  sale  of  a  lot  of  cattle,  a  ery.  Damon  v.  Osbom,  1  Pick.  (Mass.) 

part  was  to  be  delivered  in  one  week  476, 11  Am.  Dea  229. 

and  the  remainder  in  instalments  On  January  1,  plaintiff  made  a 
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And  this  is  true  even  though  the  goods  consist  of  several 
parcels,  or  are  to  be  delivered  in  instalments  at  different  times.^ 

§  403.  After  part  acceptance  and  receipt^  loss  of  remainder 
before  delivery  falls  on  purcliaser. —  The  entire  contract 
being  thus  made  effective  by  the  part  acceptance  and  receipt, 
the  rights  and  liabilities  of  the  parties  must  be  determined  as 
of  the  date  of  the  agreement.  Hence,  if  after  a  part  accept- 
ance and  delivery  the  remainder  of  the  goods,  though  still  in 
the  hands  of  the  seller,  are  destroyed  without  his  fault,  the 
loss  must  fall  upon  the  purchaser.' 

§  403.  Acceptance  and  receipt  of  part  must  be  in  pursu- 
ance of  contract. —  The  acceptance  and  receipt  of  the  part  must 
be  in  pursuance  of  and  with  the  intention  of  performing  the 
entire  contract,  of  whose  continuing  existence  they  are  to  be  the 
recognition.  If,  therefore,  at  the  time  of  receiving  the  part  the 
buyer  repudiates  the  contract,  and  receives  the  part  as  being 
the  maximum  extent  of  his  obligation,  such  an  acceptance  and 
receipt  cannot  save  the  contract  as  to  the  residue.' 

parol  contract  with  defendant  to  sell  ^  See  cases  in  foregoing  notei 
him  all  the  wood  upon  a  certain  lot  So  also  in  Gilbert  v.  Liohtenberg, 
at  a  fixed  price  per  cord,  and  to  de-  98  Mich.  417,  57  N.  W.  R  259,  where 
liver  as  much  as  he  could  that  win-  there  was  a  sale  of  a  quantity  of  on> 
ter  and  the  balance  the  winter  and  ions,  aggregating  three  car-loads,  it 
year  following,  the  defendant  to  pay  was  held  that  the  delivery  and  ae- 
on demand  for  amount  delivered  at  ceptance  of  one  cap-load  satisfied  the 
the  close  of  each  winter's  delivery,  statute  as  to  the  whole  transaction. 
Plaintiff  delivered  a  portion  of  the  See  also  to  the  same  point,  Fruit  Ca 
wood  that  year,  which  was  accepted  v.  McKinney,  65  Ma  App.  820. 
and  paid  for:  the  remainder  he  deliv-  '  Townsend  v.  Hargraves,  118  Mass. 
ered  the  winter  and  spring  following,  825;  Vincent  v.  Germond,  11  Johna 
but  defendant  refused  to  accept  or  288;  Gilbert  v.  Lichtenberg,  98  Mich, 
pay  for  it    Held,  that  the  contract  417,  57  N.  W.  R.  259. 
was  entire,  and  that  the  delivery  and  'Atherton  v.  Newhall,  128  Masa 
acceptance  of  the  first  part  took  the  141,  25  Am.  R  47,  citing  Townsend  t; 
whole  contract  out  of  the  statute.  Hargraves,  118  Mass.  825, 833;  Remiok 
Gault  V.  Brown,  48  N.  H.  183,  2  Am.  v.  Sandford,  120  id.  309. 
R  210.    See  also  Edgar  v.  Breck,  172 
Mass.  581. 
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6.  Earnest  or  Part  Payment 
a.  Of  Earnest. 

§  404.  Earnest  and  part  payment  synonymons. — The  idea 
of  giving  something  in  earnest  to  bind  the  bargain  was  har- 
rowed from  the  civil  law,^  and  among  the  Eomans  earnest  con- 
sisted of  money  or  some  gift  or  token  given  by  the  buyer  to  the 
seller  and  accepted  by  the  latter  in  recognition  of  the  final  and 
conclusive  assent  of  the  parties  to  the  bargain.  As  such  it  was 
formerly  in  use  in  England.' 

In  modern  times,  however,  earnest  and  part  payment  are  re- 
garded as  synonymous.  Thus  it  is  said  in  Massachusetts:  ''  As 
used  in  the  statute  of  frauds,  ^  earnest '  is  regarded  as  a  part 
payment  of  the  price."  *  But  no  sufficient  reason  is  apparent 
why  the  giving  of  some  token  in  earnest  should  not  still  have 
its  ancient  effect. 

§  405.  The  thing  in  earnest  must  be  actually  given. —  But 

to  have  the  effect  contemplated  by  the  statute,  the  thing  in 
earnest  must  actually  be  given  by  the  buyer  and  received  by 
the  seller.  The  mere  crossing  of  the  vendor's  hand,  therefore, 
by  the  buyer  with  a  piece  of  silver,  which  the  latter  afterwards 
puts  back  into  his  pocket  and  retains,  is  not  sufficient.^ 

§  406.  And  must  be  a  thing  of  some  value  —  Buyer's  note. 

So  it  is  held  that  the  thing  in  earnest  must  be  a  thing  of  value. 
Therefore  the  buyer's  own  note  for  a  part  of  the  purchase  price, 
being  without  other  consideration  than  the  parol  agreement, 
was  held  insufficient  as  earnest,  as  being  of  no  value.* 

1  Howe  'v.  Hay  ward,  108  Mass.  54,  Pordage  v.  Cole,  1  Saundl  319/i;  Lang- « 
11  Am.  R  806;  Benjamin  on  Sales,  fort  v.  Tiler,  1  Salk.  113;  Morton  v. 
§  189.  Tibbett,  15  Q.  R  428;  Walker  v.  Nus- 

2  Benjamin  on  Sales,  §  189,  oiting  sey,  16  M.  &  W.  802;  1  Dane's  Abr. 
Bracton,  1,  2,  c.  27;  Bach  v.  Owen  285. 

(1793)»  5  T.  R  409;  GkwdaU  v.  Skelton  ^Blenkinsop  v.  Clayton,  7  Taunt 
(1794),  2  H.  Bl.  316.  597. 

>  Howe  V.  Hay  ward,  108  Mass.  54,       (^Krolm  v.  Bantz,  68  Ind.  277. 
11  Am.  R  306,  oiting  2  BL  Com.  447; 
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§  407.  A  deposit  with  a  third  person  by  way  of  forfeiture 
not  enough. — A  deposit,  by  each  party,  of  a  sum  of  money  with 
a  third  person  "  as  a  forfeiture,  to  be  paid  over  to  the  party  who 
was  ready  to  perform  the  contract,  if  the  other  party  neglected 
to  do  so,"  fails  obviously  to  fall  within  either  the  definition  of 
earnest  or  of  part  payment,  and  will  not  save  a  contract  by 
parol.^  And  the  same  is  true  where  each  party  deposits  his 
check  as  a  forfeiture.* 

§  406.  The  effect  of  earnest  in  passing  title.— This  is  a 

question  reserved  for  future  consideration,'  the  only  question 
here  being  the  effect  of  earnest  in  giving  validity  to  the  con* 
tract. 

5.  Of  Part  Payment. 

§  409.  What  the  statute  requires. —  The  statute  requires 
the  giving  of  something  in  part  payment.  This  clearly  con- 
templates a  part  payment  of  the  purchase  price, —  something 
which  is  to  be  deducted  from  the  whole  amount,  and  not,  like 
earnest  proper,  something  in  addition  to  it. 

§  410.  The  amount  required. —  The  statute  does  not  specify 
the  amount  to  be  paid,  but  clearly  any  appreciable  amount 
paid  and  received  as  a  part  payment  will  satisfy  the  statute. 

§  411.  What  may  be  given  in  part  payment. —  The  statute 
does  not  require  the  payment  of  money,  but  of  "  something  "  in 
part  payment.  Clearly,  therefore,  anything  of  value  which 
may  be  used  in  payment,  and  which  the  parties  give  and  take 
as  such,  will  suffice.*    Thus  — 

§  412.  Check. —  A  check,  drawn  upon  funds  and  duly 

paid,  will  suffice  where  the  parties  give  and  receive  it  as  part 

1  Howe  V.  Hay  ward,  108  Mas&  54,  18  N.  K  R.  24,  Judge  EUiott  says: 

11  Am.  R  806;  Jennings  v.  Dunham,  '**  What  the  parties  agree  shaU  con- 

60  Ma  A  pp.  635.       *  stitute   payment  the   law  wiU  ad- 

'^  Noakes  v.  Morey,  80  Ind.  103.  judge  to  be  payment    It  is  oompe- 

)  See  post,  §§  514,  532.  tent  for  parties  to  designate  by  their 

*  In  Weir  v.  Hudnut,  115  Ind.  525,  oontract  how  and  in  what  payment 
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payment.*  So  it  was  held  that  a  check  drawn  upon  a  deposit 
will  suffice,  although  it  has  not  yet  been  presented  for  pay- 
ment.* 

§  413. Bayer's  note. —  But,  inasmuch  as  a  mere  prom- 
ise to  pay  cannot  be  regarded  as  an  actual  payment,  it  is  clear 
that  the  buyer's  own  note  cannot  satisfy  the  statute  unless  it 
be  recei ved^  and  treated  as  pay ment.» 

§  414.  Note  of  strangers. —  But  the  note  of  a  third 

person,  accepted  as  payment,  and  not  merely  as  collateral,  will 
suffice.* 

§  415. Money  already  in  hands  of  seller. —  Where 

•money,  already  in  the  hands  of  the  seller  and  due  to  the  buyer 
upon  previous  dealings,  is  agreed  by  both  parties  to  be  retained 
and  applied  by  the  seller  as  part  payment,  it  will  suffice.*  The 
parties  need  not  go  through  the  idle  ceremony  of  having  the 
seller  pay  the  money  to  the  buyer  in  satisfaction  of  the  previ- 
ous indebtedness,  to  be  immediately  returned  to  the  seller  as 
part  payment. 

may  be  mada    It  is  by  no  means  501,  in  which  it  was  shown  that  the 

true  that  payment  can  only  be  made  sacks  were  delivered,  but  the  fact 

in  money;  on  the  contrary,  it  may  that  the  value  of  their  service  was 

be  made  in  property  or  in  services,  to  be  deducted,  by  agreement  of  the 

In  short,  whatever  the  parties  agree  parties,  from  the  cost  of  the  com 

shall  constitute  payment  wiU  be  re-  was  not  made  to  appear, 

garde. I  by  the  courts  as  payment,  ^  Hunter  v.  Wetsell,  84  N.  Y.  649, 

provided  the  thing  agreed  upon  is  of  38  Am.  R  544 

some  valu&"    In  this  case  there  was  '  McLure  v.  Sherman,  70  Fed.  R, 

a  sale  of  com,  and  the  parties  agreed  190. 

that  sacks  delivered  by  the  pur-  ^Krohn  v,  Bantz,  68  Ind.  277;  Ire- 
chaser  to  the  seller  to  be  used  in  land  v.  Johnson,  18  Abb.  Pr.  (N.  Y.) 
transporting  the  com  should  consti-  393.  The  surrender  by  the  buyer  of 
stitute  a  part  payment;  that  is,  their  the  seller's  note  previously  given  is 
use  by  the  seller  should  be  taken  as  sufficient.  Sharp  v.  Carroll,  66  Wis. 
a  part  satisfaction  of  the  price  of  the  62,  27  N.  W.  R.  832. 
corn*  This  point  of  the  agreement  *  Combs  v.  Bateman,10  Barb.  (N.  Y.) 
distinguishes  this  case  from  the  de-  578. 

cision  in  Hudnut  v.  Weir,  100  Ind.  *Dow  v.  Worthen,  87  Vt.  lOa 
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§  416.  Agreement  to  satisfy  preyions  Indebtedness 

as  part  payment. —  But  a  mere  agreement  that  the  price  or  a 
part  thereof  shall  be  applied  upon  a  prior  indebtedness  of  the 
buyer  to  the  seller  cannot  operate  as  a  payment  in  whole  or  in 
part.*  In  order  to  satisfy  the  statute  there  must  be  some  act, 
such  as  a  receipt  or  a  discharge,  or  an  indorsement  or  an  entry, 
by  which  the  application  is  actually  made.' 

§  417. Payment  of  seller's  debt  to  third  person, — 

But  the  actual  payment  by  the  buyer  to  a  third  person,  at  the 
seller's  direction,  of  a  debt  due  from  the  seller  to  such  third 
person,  is  as  effectual  as  a  payment  to  the  seller  in  person.' 

§  418.  Mere  unaccepted  part  payment  not  enongh. —  The 

payment  must  clearly  be  actually  made  and  received,  and  a 
proffered  payment  not  accepted  is  therefore  not  enough.  Thus 
where  the  seller  wrote  that  he  should  stand  to  the  contract, 
"  but  shall  want  you  to  pay  me  fifty  dollars  to  bind  it,"  and  the 
buyer  at  once  sent  the  money  in  a  letter  which  the  seller  im- 
mediately returned,  there  was  held  to  be  no  part  payment.* 

§  419.  When  part  payment  to  be  made  —  ^^At  the  time." 

The  statute  in  New  York  and  some  other  States  requires '  the 
part  payment  to  be  made  ^'  at  the  time  "  of  the  contract,  and  a 

lArtcher  v.  Zeh,  5  HiU  (N.  Y.),  200;  «  Gorman  v.   Brossard  (1899),  120 

Clark  V.  Tucker,  2Sandf.  (N.  Y,)  157;  Mich.  611,  79  N.  W.  R  903;  Clark  v. 

Matthiessen,  etc.  Ca  v.  McMahon,  38  Tucker,  supra;  Walker  v.  Nussey,  16 

N.  J.  L.  536;  Gaddis  v.  Leeson,  55  111.  M.  &  W.  802;  Galbraith  v.  Holmes,  13 

83;  Brabin  v.  Hyde,  32  N.  Y.  519;  Ind.  App.  84,  43  N.  E.  R  575;  Nor- 

Mattice  v.  Allen,  3  Abb.  App.  Dec.  wegian  plow  Ca   v.    Hanthorn,  71 

(N.  Y.)  248,  3  Keyes,  492.  Wia  529,  37  N.  W.  R  825. 

An  agreement  that  a  sum  of  money,  'Wood    on    Statute    of   Frauds, 

which    had   been  overpaid  to   the  §294,  n.;  Brady  v.  Harrahy,  21  Up. 

vendor  upon  previous  sales  to  the  Cati.  Q.  B.  340;  Stoddard  v.  Graham, 

same  purchaser,  should  be  returned  23  How.  Pr.  518. 

to  apply  on  a  later  one  in  question,  *  Edgerton  v.   Hodge,  41  Vt  676; 

does  not  constitute  such  part  pay-  Bowers  v.  Andersen,  49  Ga.  145. 

ment  as  satisfies  the  statuta   Norton  ^  As  in  Alabama,  Arizona,  Calif  or 

V.  Davison,  [1899]  1  Q.  R  401,  approv-  nia,  Colorado,  Dakota,  Idaho,  Minne> 

ing  Walker  v.  Nussey,  16  M.  &  W.  sota,   Montana,   Nebraska,  Nevada* 

303.  Oregon,  Utah,  Wisconsin,  Wyoming, 
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payment  made  subsequently  will  not  suflBce,  except  (1)  where 
the  parties  subsequently  meet,  and  for  the  express  purpose  of 
then  complying  with  the  statute  and  making  the  contract  valid, 
a  payment  is  made  on  the  contract  at  the  request  of  the  seller; 
or  (2)  where  the  parties  subsequently  come  together  and  sub- 
stantiaUy  restate,  reaffirm  or  renew  its  terms,  so  as  then  and 
there,  by  the  meeting  of  their  minds,  to  make  a  contract,  and 
then  a  payment  is  made  upon  it.^ 

§  420. .  A  substantial  compliance  with  the  statute  in 

this  respect  suffices.  "  The  statute  does  not  mean  rigorously 
eo  instanti.  It  does  contemplate  that  the  contract  and  the 
payment  shall  be  at  the  same  time  in  the  sense  that  they  con- 
stitute parts  of  one  and  the  same  transaction."  ^ 

Under  such  a  provision,  the  contract  seems  to  take  effect 
from  the  date  of  the  part  payment,  which  is  the  date  of  what 
is  practically  a  new  contract.* 

Where,  however,  the  statute  does  not  require  payment  "at 
the  time,"  payment  made  and  accepted  at  any  time  before  ac- 
tion brought  would  seem  to  be  sufficient;*  and  in  such  case, 
by  analogy  to  part  receipt,'  the  contract  would  take  effect  from 
its  date. 

§  421.  Part  payment  to  agent  suffices. — The  payment  of 
part  of  the  purchase  price  to  the  seller's  agent,  if  authorized  to 
receive  such  payment,  suffices.  Authority  to  receive  such  pay- 
ment may,  as  in  other  cases,  be  conferred  either  by  prior  au- 

I  Browne  on  Stat  Frauds,  §  843,  n. ;  '  Hunter  v.  WetaeU,  84  N.  Y.  549, 

Hunter  v.  Wetsell,  57  N.  Y.  375,  15  88  Am.  R  544 

Am.  R  508;  &  a,  84  N.  Y.  549,  38  Am.  >  Wood  on  Statute  of  Frauds,  §  294; 

R  544;  Jaokson  v.  Tupper,  101  N.  Y.  BisseU  v.  Baloom,  39  N.  Y.  275;  Mo- 

515;  Bates  v.  Chesebro,  32  Wis.  594  Knight  v.  Dunlop,  5  N.  Y.  537, 55  Am. 

36  Wis.  636;  Paine  v.  Fulton,  34  Wis.  Dea  370. 

83;  Kerkhof  v.  Atlas  Paper  Ca,  68  «See  Thompson  v.  Alger,  12  Mete. 

Wis.  674  82  N.  W.  R  766;  Crosby  (Mass.)  428;  Wallier  v.  Nussey,  16  M. 

Hardwood  Ca  v.  Trester,  90  Wia  412,  &  W.  302,  per  Parke,  R 

63  N.  W.  R  1057;  Hanson  v.  Boter,  ^Gault  v.  Brown,  48  N.  H.  188,  2 

64  Wis.  62a  Am.  R  2ia 
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thorization  or  subsequent  ratification,*  but  it  cannot  be  made 
to  depend  upon  the  same  verbal  agreement  which,  by  such 
payment,  is  sought  to  be  sustained.' 

6.  Of  (hs  Note  or  Memorandum. 

§  423.  What  the  statute  requires.—  The  statute  provides 
that  the  agreement  for  the  sale  shall  not  be  good  in  the  ab- 
sence of  the  acts  already  referred  to,  "  except  that  some  note 
or  memorandum  in  writing  of  the  said  bargain  be  made  and 
signed  by  the  parties  to  be  charged  by  such  contract^  or  their 
agents  thereunto  duly  authorized." 

There  must  now  be  considered,  therefore, — 

a.  What  is  a  note  or  memorandum. 

5.  What  note  or  memorandum  will  suffice. 

c.  The  signing  by  the  parties. 

d.  The  signing  by  their  agents  duly  authorized. 

a.  What  is  a  Note  or  Memorandum. 

§  423.  Is  distinct  from  the  agreement  itself. —  And  first 
it  may  be  noticed  that  the  note  or  memorandum  of  the  agree- 
ment is  distinct  from  the  agreement  itself.  If  the  parties  have 
formally  reduced  their  agreeiAent  to  writing,  there  is,  of  cotirse, 
no  occasion  for  any  further  note  or  memorandum  of  it.  What 
the  statute  here  refers  to  is  a  parol  agreement  of  which  some 
written  note  or  memorandum  is  made. 

§  424.  At  what  time  note  or  memorandum  must  be  made. — 

It  is  not  essential  that  the  note  or  memorandum  should  be 
made  contemporaneously  with  the  agreement  itself.*  It  is  suf- 
ficient if  made  at  any  time  before  action  brought  upon  the 
agreement.*  Whether  it  may  be  made  after  action  brought 
has  been  thought  not  so  clear.  Peters,  J.,  says  in  one  case:* 
*'  There  has  been  some  judicial  inclination  to  favor  the  doc- 

1  Hawley  v.  Keeler,  53  N.  Y.  114  *  BiU  v.  Bament,  9  M.  &  W.  86. 

2  Hawley  v.  Keeler,  suprcu  ^  Bird  v.  Munroe»  60  Me.  897,  22 

3  Sherwood  v.  Walker,  66  Mich.  568,  Am.  R.  571. 
11  Am.  St  R  53L 
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trine  to  that  extent  even,  and  there  may  be  some  logic  in  it* 
Still  the  current  of  decision  requires  that  the  writing  must 
exist  before  action  brought.  And  the  reason  for  the  require- 
ment does  not  militate  against  the  idea  that  a  memorandum 
is  only  evidence  of  the  contract.  There  is  no  actionable  con- 
tract before  memorandum  obtained.  The  contract  cannot  be 
sued  until  it  has  been  legally  verified  by  writing;  until  then 
there  is  no  cause  of  action  although  there  is  a  contract.  The 
writing  is  a  condition  precedent  to  the  right  to  sue."  And  in 
a  recent  English  case'  it  is  held  that  the  writing  must  exist  at 
the  time  the  action  is  begun. 

§  435.  Form  of  the  note  or  memorandnm. —  The  statute 
prescribes  no  form  for  the  note  or  memorandum,  and  it  is  well 
settled  that  no  particular  form  is  required,  but  that  any  writing, 
howsoever  informal,  may  suffice,  provided  always  it  contains  the 
essential  elements  of  the  agreement  and  is  duly  signed.*  Thus  — 

§  426.  Several  papers. —  The  note  or  memorandum  need  not 
be  comprised  in  a  single  paper,  but  may  be  composed  of  a  num- 
ber of  papers,  and  they  may  be  made  at  different  times.'  But 
unless  each  paper  is  properly  signed,^  it  is  essential  that  the 

1  Lucas  T.  Dixon,  22  Q.  R  Div.  857.  citing  Lemed  v.  Wannemacher,  9 

2  Mason  ▼.  Decker,  72  N.  Y.  595,  28  Allen  (Masa),  412;  Rhoades  v.  Cast- 
Am.  R.  190;  Dresel  v.  Jordan,  104  ner,  12  id.  132;  #Peck  v.  Vandeniark, 
Kass.  407;  Newby  v.  Rogers,  40  Ind.  99  N.  Y.  29;  Lee  v.  Mahony,  9  Iowa, 
9;  Ide  v.  Stanton,  15  Vt  685,  40  Am.  844;  Jelks  v.  Barrett,  52  Miss.  815; 
Dea  698;  Getchell  v.  Jewett  4  GreenL  Fisher  ▼.  Kuhn,  54  id.  480;  Thayer  v. 
<Me.)  350;  Old  Ck>lony  R.  R  Ox  v.  Luce,  22  Ohio  St  62;  Salmon  Falls 
Evans,  6  Gray  (Mass.),  25,  66  Am.  Dea  Mfg.  Co.  v.  Goddard,  14  How.  (U.  a) 
894;  Ivory  v.  Murphy,  86  Ma  534;  447;  Parkhurst  v.  Van  Cortland,  14 
Worrall  v.  Munn,  5  N.  Y.  229,  55  JohnsL  (N.  Y.)  15];  American  Oak 
Ahl  Dea  380;  Lowry  v.  Mehaffy,  10  Leather  Ca  v.  Porter,  94  Iowa,  117, 
Watts  (Pa.),  887;  Douglass  v.  Spears,  62  N.  W.  R  658;  Fowler  Elevator  Ca 
•2  N.  &  McC.  (S.  C.)  207, 10  Am.  Dea  v.  Cottrell,  88  Neh.  512, 57  N.  W.  R  19; 
^88;  McConnell  v.  Brillhart,  17  IlL  Turner  v.  Lorillard  Co.,  100  Ga.  645, 
aj4,  65  Am.  Dea  661.  28  a  E.  R  388;  Olson  v.  Sharpless,  58 

8  Johnson  v.  Buck,  85  N.  J.  L.  888,    Minn.  91, 55  N.  W.  R  125;  Griffiths  Ca 
10  Am.  R  248;   Louisville  Asphalt    v.  Humber,  [1899]  2  Q.  R  414 
Varnish  Ca  v.  Lorick,  29  S.  C.  538,        *  In  Thayer  v.  Luce,  22  Ohio  St  62, 
^  a  K  R  8,  2  L.  R  A.  212  [and  note    it  is  said;  "That  several  writings, 
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unsigned  papers  be  either  physically  annexed  to  the  signed 
paper,^  or  that  there  be  such  reference  in  the  signed  paper  to 
the  unsigned  that  they  may  be  construed  as  one  instrument.* 
Reference  in  the  unsigned  paper  to  the  signed  paper  is  not 
enough;'  nor  is  parol  evidence  admissible  to  connect  the  un- 
signed to  the  signed ;  *  though  if  the  signed  paper  contains  a 
clear  reference  to  an  unsigned  paper,  but  does  not  suflBciently 

though  executed  at  different  timefl,       «Coe  v.  ^  Tough,  116  N.  Y.  273  [cit- 

may  be  construed  together,  for  the  ing  Baptist  Church  r.  Bigelow,  16 

purpose  of  ascertaining  the  terms  of  Wend.  (N.  Y.)  28;  Wright  v.  Weeks, 

a  contract^  and  for  the  purposie  of  25  N.  Y.  153;  Drake  v.  Seaman,  97 

taking  an  Action  founded  thereon  N.  Y.  230;  Stone  v.  Browning,  68 

out  of  the  statute  of  frauds,  is  fuUy  N.  Y.  598];  Johnson  v.  Buck.  35  N.  J. 

settled.    In  such  oases,  however,  the  L.  838, 10  Am.  B.  248;  Griffiths  Ca  v. 

mutual  relation  of  the  several  writ-  Humber,  [1899]  2  Q.  R  414 
ings  to  the  same  transaction  must       ^  Thayer  v.  Luce.  22  Ohio  St  62. 
appear  in  the  writings  themselves,       4**  The    connection    between   the 

parol  evidence  being  inadmissible  for  signed  and  the  unsigned  -papers  can- 

the  purpose  of  showing  their  conneo-  not  be  made  by  parol  evidence  that 

tion.    If  one  only  of  such  papers  be  they  were  actually  intended  by  the 

signed  by  the  party  to  be  charged  in  parties  to  be  read  together,  or  of  facts 

the  action,  the  rule  seems  to  be  that  and  circumstances  from  which  such 

special   reference    must   be    made  intention  may  be  inferred  The  oon- 

therein  to  those  papers  that  are  not  nection  between  them  must  appear 

so  signed;  but  if  the  several  papers  by  internal  evidence  derived  from 

relied  on  be  signed  by  such  party,  it  the  signed  memorandum.    Parol  tes- 

is  sufficient  if  their  connection  and  timony  will  be  received  only  for  the 

relation  to  the  same  transaction  can  purpose  of  interpretation  or  explana- 

^  be  ascertained  and  determined  by  in-  tion  where  technical  terms  are  em- 

spection  and  comparison."  ployed,  or  to  identify  papers  which, 

'*  The  connection  between  them  by  a  reference  in  the  signed  memo- 
must  appear  by  internal  evidence  randum,  are  made  parts  of  it"  John- 
derived  from  the  signed  memoran-  son  v.  Buck,  35  N.  J.  Lk  338, 10  Am.  R. 
dum."    Johnson  v.  Buck,  supra.  243  (citing  Boydell  v.  Drummond,  11 

A   letter   written   by   an   agent.  East,  142;  Coles  v.  Trecothick,  9  Vea 

within  the  scope  of  his  authority,  234;  Clinan  v.  Cooke,  1  Sch.  &  Lef- 

which  refers  to  and  recognizes  an  roy,  22;  Dobell  v.  Hutchinson,  3  Ad. 

unsigned  document  as  containing  the  &  K  355;  Kidgway  v.  Wharton,  6 

terms  of  a  contract  made  by  his  prin-  H.  of  L.  Cas.  238;  Parkhurst  v.  Van 

cipal,  is  sufficient    Griffiths  Ca  v.  Cortlandt,  1  Johns.  Ch.  (N.  Y.)  273). 

Humber,  [1899]  2  Q.  R  414.  See  afeo  Brown  v.  Whipple,  58  N.  H. 

1  As  by  pinning  or  otherwise  fast-  229;  Hinde  v.  Whitehouse,  7  East, 

ening  them  together.     Tallman  v,  558;  Ken  worthy  v.  Schofield,  2  B»  & 

Franklin,  14  N.  Y.  584.  C.  945. 
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describe  it,  it  is  held  that  parol  evidence  may  be  resorted  to  to 
identify  the  unsigned  paper  referred  to;*  and  where  the  refer- 
ence to  the  unsigned  paper  is  ambiguous,  parol  evidence  may 
be  admitted  to  solve  the  ambiguity.^ 

§  427.  .  But  the  several  papers,  though  sufficiently  con- 
nected, must  also  be  consistent  and  harmonious,  for,  if  they 
are  contradictory  or  inconsistent,  they  will  clearly  be  insuffi- 
cient to  satisfy  the  statute,  inasmuch  as  it  would  be  impossible 
to  determine  what  the  bargain  was  without  the  introduction 
of  parol  evidence  to  show  which  paper  stated  it  correctly.' 

And  so,  obviously,  when  all  the  papers  which  are  actually 
annexed  or  by  reference  incorporated  do  not  constitute  a  com- 
plete memorandum,  they  will  be  insufficient  to  satisfy  the  stat- 
ute.* 

§  428.  Letters. —  Letters  may  be,  and  constantly  are,  re- 
sorted to  for  the  purpose  of  supplying  the  necessary  note  or 
memorandum,  and  they  are  unquestionably  sufficient  as  such, 
either  alone  or  in  connection  with  other  instruments,  if,  with- 

1 "  When  it  is  proposed  to  prove  the  biguity."  Thesiger,  L.  J.,  in  Bauman 
existence  of  a  contract  by  several  v.  James,  8  Cii.  508.  To  like  effect: 
documents,  it  must  appear  upon  the  Long  v.  Millar,  4  G.  P.  Div.  450;  Cave 
face  of  the  instrument,  signed  by  the  v.  Hastings,  7  Q.  R  Div.  125;  Shard- 
party  to  be  charged,  that  reference  low  v.  Cotterell,  18  Ch.  D.  280;  Wilk- 
is  made  to  another  document,  and  inson  v.  Taylor  Mfg.  Ck>.,  67  Miss.  231, 
this  omission  cannot  by  supplied  by  7  S.  R  856;  Turner  v.  Lorillard  Ca, 
verbal  evidence.  If,  however,  it  ap-  100  Ga,  645,  28  S.  E.  R  88a 
pears  from  the  instrument  itself  that  In  Oliver  v.  Hunting,  44  Ch.  Div. 
another  document  is  referred  to,  that  205,  parol  evidence  was  admitted  to 
document  may  be  identified  by  ver-  show  the  relations  and  situation  of 
bal  evidence.  A  simple  illustration  the  parties,  from  which  it  appeared 
of  this  rule  is  given  in  Ridgeway  v.  that  a  letter  written  by^  one  referred 
Wharton.  6  H.  L.  Cas.  238.  There  *  in-  to  a  previous  memorandum  of  sale, 
structions  *  were  referred  to;  now  in-  2  gee  cases  cited  in  preceding  note, 
structions  may  be  either  written  or  See  also  Ansley  v.  Green,  82  Ga.  181; 
verbal;  but  it  was  held  that  parol  Mohr  v.  Dillon,  80  Ga.  572. 
evidence  might  be  adduced  to  show  3  Cooper  v.  Smith,  15  East,  103; 
that  certain  instructions  in  writing  Kichards  v.  Porter,  6  B.  &  C.  437; 
were  intended.  This  rule  of  inter-  Smith  v.  Surman,  9  K  &  C.  561; 
pretation  is  merely  a  particular  ap-  Archer  v.  Baynes,  5  Ex.  625. 
plication  of  the  doctrine  of  latent  am-  *  Taylor  v.  Smith,  [1893]  2  Q.  R  65. 
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out  the  aid  of  parol  testimony,  the  parties,  the  subject-tnatter 
and  the  terms  of  the  contract  may  be  collected  from  them.* 
A  letter  making  a  proposition  and  a  letter  accepting  it  present 
a  plain  case.^  And  even  a  letter  written  to  repudiate  an  agree- 
ment or  countermand  an  order,  the  terms  of  which  it  stated  or 
referred  to,  has  been  held  a  sufficient  memorandum  to  sustain 
the  agreement.* 

1  Austin  V.  Davis,  128  Ind.  472,  25  order  for  paint  to  plaintiff's  travel- 
Am.  St  R  456;  Wills  v.  Ross,  77  Ind.  ing  salesman,  who  entered  it  in  his 
1,  40  Am.  R.  279;  Lee  v.  Cherry,  85  book  and  sent  a  oopy  of  it  to  plaint* 
Tenn.  707,  4  Am.  St  R.  800;  Francis  iff.  The  day  after  giving  the  order 
V.  Barry,  69  MicK  811  (citing  Allen  defendants  wrote  to  plaintiff  not  to 
V.  Bennet  8  Taunt  169;  Jackson  v.  ship  paint  "ordered  through  your 
Lowe,  1  Bing.  9;  Dobell  v.  Hutohin-  salesman.  We  have  concluded  not 
son,  3  Ad.  &  E,  855;  Jones  v.  WIU-  to  handle  it"  This  letter  was  not 
iams,  7  M.  &  W.  493;  Telegraph  Ca  received  until  plaintiff  had  shipped 
V.  Railroad  Co.,  86  IlL  246;  Moore  v.  the  paint  £e/d,  that  this  letter  suf- 
Mountcastle,  61  Ma  424;  Abbott  v.  fioiently  referred  to  the  order,  which 
Shepard,  48  N.  H.  14);  Beckwith  v.  stated  the  terms,  as  to  furnish  a  good 
Talbot,  2  Cola  639;  Doughty  v.  Man-  note  or  memorandivii^ 

hattan  Brass  Co.,  101 N.  Y.  644;  Smith  In  Bailey  v.  Sweeting,  9  C.  R  (N.  &> 

V.  Colby,  136  Mass.  562;  Linsley  v.  843,  the  defendant  wrote  to  plaintiff 

Tibbals,  40   Conn.   522;    Brown   v.  describing  the  goods  he  had  previ- 

Whipple,  58  N.  H.  229;  Jenness  v.  ously  ordered  and  giving  the  prioe> 

Mt  Hope  Iron  Ca,  53  Me.  20;  Thames,  but  saying,  '*  Which  goods  I  have 

etc.  Co.  V.  Beville,  100  Ind.  309;  Mizell  never  received,  and  have  long  since 

V.  Burnett,  4  Jones  (N.  C),  249,  69  declined  to  have."    jETe/d,  a  sufficient 

Am.  Dec.  744.    See  also  Cunningham  memorandum. 

V.  Williams,  43  Ma  App.  629;  Pitcher  In  Wilkinson  v.  Evans,  L.  R.  1  a  ?• 

V.  Lowe,  95  Ga.  423, 22  a  E.  R.  67a  407,  the  defendant  wrote,  on  the  back 

2  Gulf,  etc.  Ry.  Ca  v.  Settegast,  79  of  the  invoice,  a  letter  to  the  plaint- 
Tez.  256;  Kenney  v.  Hews,  26  Neb.  iff  in  which  he  refused  the  goods  be- 
213;  Wilkinson  v.  Taylor  Mfg.  Co.,  cause  they  were  badly  crushed.  Held, 
67  Miss.  231,  7  S.  R.  356b  a  sufficient  memorandmn. 

8  Drury  v.  Young,  58  Md.  546,  42  In  Leather  Cloth  Ca  v.  Hieroni- 

Am.  R  343;  Louisville  Asphalt  Ca  mus,<L.  R.  10  Q.  K  140,  the  defend- 

V.  Lorick,  29  a  C.  533,  2  L.  R.  A  212.  ant  wrote  a  letter  to  plaintiff  admit- 

See  also  Wilson  v.  Lewiston  Mill  Ca,  ting  the  purchase  and  referring  to 

150  N.  Y.  314,  44  N.  E.  R  959,  55  Am.  the  plaintiff's  letter  containing  the 

St  R  680;  Elliott  v.  Dean,  Cab.  &  El.  invoice,  but  repudiating  any  liabil- 

283;  Martin  v.  Haubner,  26  Canada  ity,  as  the  goods  had  been  sent  by  a 

Sup.  R  142.  wrong  route.    Heldj  sufficient 

In  Louisville  Asphalt  Varnish  Ca  See,  to  same  effect,  Saunderson  v. 

V.  Lorick,  supra,  defendants  gave  an  Jackson,  2  R  &  P.  238;  Gave  v.  Hast- 
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§  429.  Telegrams. —  So  the  note  or  memorandum  may  b^ 
wholly  or  partly  found  in  telegrams,*  provided  that  they,  like 
other  instruments,  embrace  the  essentials  of  the  contract,' — a 
subject  more  fully  discussed  in  the  next  subdivision.  That 
telegrams  shall  have  this  effect  is  expressly  provided  by  statute 
in  several  of  the  States,'  and,  in  general,  telegrams  are  given  the 
same  effect  as  letters. 

§  430.  Books. —  So  the  memorandum  may,  of  course,  consist 
of  entries  in  trade,*  broker's  •  or  private  memorandum  •  books, 
or  of  writings  of  any  nature,  however  informal,  so  long  as  they 
possess  the  necessary  requisites. 

§  431.  Records  of  corporate  meetings. —  Entries  in  the  rec- 
ord books  of  private  and  municipal  corporations  of  resolutions 
and  other  actions  had  at  corporate  meetings,  when  signed  by 
the  clerk  and  contaiuing  the  essential  elements  of  the  contract, 
are  sufficient  to  satisfy  this  requirement  of  the  statute.^ 

§432.  Not  necessary  that  memorandum  be  addressed  to 
or  pass  between  the  parties. —  It  is  not  necessary  that  the  note 

ings,  L.  R  7  Q.  a  Div.  125;  DobeU  v.  *  Newell  v.  Radford,  L^  R  8  Q  P. 

.Hutchinson,  3  Ad.  &  K  855.  52;  Vandenbergh  v.  Spooner,  L.  R  1 

But  a  letter  referring  to  "condi-  Ex.  816;  Sari  v.  Bourdillon,  1  a  B. 

tions  of  Bale,"  but  not  stating  them,  (N.  B.)  188. 

is  insufficient    Riley  v.  Famsworth,  ^  Coddington  v.  Goddard,  10  Gray 

116  Mass.  223.  (Mas&X  436. 

» Trevor  v.  Wood,  36  N.  Y.  307,  9S  «  Wiener  v.  Whipple,  53  WisL  2^ 

Am.  Dea  511;  Wells  v.  Railway  Ca,  40  Am.  R  775;  Champion  v.  Plum- 

30  Wis.  605;  King  v.  Wood,  7  Ma  389;  mer,  4  B.  &  R  252;  AUen  v.  Bennett, 

Little  V.  Dougherty,  11  Cola  lOa  3  Taunt  16a 

5*  Watt  V.  Wisconsin  Cranberry  Ca,  ^  Argus  Ca  v.  City  of  Albany,  55 

63  Iowa,  730, 18  N.  W.  R  898;  Whaley  N.  Y.  495, 14  Am.  R  206;  Johnson  ▼. 

V.  Hinohman.  22  Ma  App.  483;  North  Trinity  Church,  11  Allen  (Mass.),  123; 

V.Mendel,  73  Ga.  400,  54  Am.  R  879;  Tufts  v,   Plymouth  Mining  Co.,  14 

Lincoln  v.  Erie  Preserving  Ca,  132  Allen  (Masa),  407;  Chase  t.  City  of 

Masa  129.  Lowell,  7  Gray  (Mass.),  33;  Dykers  v. 

3  As  in  California,  Nevada,  Oregon  Townsend,  24  K  Y.  57. 
and  Utah. 
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or  memorandum  be  a  writing  addressed  to  or  passing  between 
the  parties.  Thus  a  letter  written  by  defendant  to  his  own 
agent,*  or  to  his  principal,'  or  to  a  third  person,*  is  enough. 

I.  What  Note  or  Memorandum  is  Sufficient. 

§  433.  The  requisites  in  general.—  To  satisfy  the  require- 
ments of  the  statute,  the  note  or  memorandum  must,  in  general 
terms,  contain  a  statement  of  all  of  the  essential  terms  of  the 
contract,  naming  or  describing  with  reasonable  certainty  the 
parties  thereto;  describing  or  furnishing  reasonably  certain 
means  for  identifying  the  property;  stating  the  price,  when 
agreed  upon,  or  showing  the  data  from  which  it  may  be  ascer- 
tained; and  setting  forth  all  of  the  essential  terms,  as  to  time 
and  place  of  payment  and  delivery,  the  terms  of  credit,  or 
other  incidents  of  the  agreement.*  It  must  also  be  a  note  or 
memorandum  of  the  entire  contract  and  not  simply  of  the 
major  portion  of  it.* 

Following  this  general  rule  more  fully  into  its  details,  we 
have — 

§  434.  Parties  most  be  named  or  described.— And  first  it 
may  be  noticed  that  the  note  or  memorandum  should  name  both 
buyer  and  seller,  or  describe  them  with  reasonable  certainty ,• 

1  Qibson  t.  Holland,  L.  B.  1  C.  P.  1;  salesman  who  showed  me  the  goods. 

Spangler  v.  Danforth,  65   IlL  152;  Please  put  them  up  in  fine  shape  as 

Wood  V.  Davis,  82  IlL  311;  Lee  v.  promptly  as  possible,"  was  an  insuf- 

Cheny,  85  Tenn.  707,  4  Am.  St  R.  ficient  memorandum  to  satisfy  the 

800.    Contra,  Steel  v.  Fife,  48  Iowa,  statute. 
99,  30  Am.  R  888.  «  Champion  v.  Plummer,  4  R  &  P. 

2Peabody  v.  Speyers,  56  N.  Y.  230.  252;  Allen  v.  Bennett,  3  Taunt  169; 

8  Browne  on  Stat  Frauds,  §  354a.  Williams  v.  Lake,  2  E.  &  R  349:  Mo- 

♦  See  cases  cited  in  following  sec-  Elroy  v.  Seery,  61  Md.  389,  48  Am.  R 

tions.  110;  McGovei*n  v.  Hem,  153  Mass. 

»  Cloud  V.  Greasley,  125  IlL  3ia  So  308,  25  Am.  St  R  632, 10  L.  R  A.  815, 

in  Sheley  v.  Whitman,  67  Mich.  397,  26  N,  R  R  861;  Lewis  v.  Wood,  153 

34  N.  W.  R  879,  it  was  held  that  a  Mass.  321,  25  Am.  St  R  634.  n.,  11  L. 

clause  in  a  letter,  ''you  may  place  the  R  A.  143,  26  N.  R  R  862;  Williams 

gas  fixtures  I  selected  to^ay.    The  v.  Byrnes,  1  Moore,  P.  C.  (N.  S.)  154; 

dining-room  fixtures  may  as  well  he  Vandenbergh    v.  Spooner,  L.  R  1 

changed  as  talked  over  with  the  Exch.  816;  Fessenden  v.  Mussey,  11 
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and  should  distinguish  the  one  from  the  other,^  and  for  this 
purpose  parol  evidence  may  be  received  to  show  the  relation  of 

Cush.    (Masa)    127;    Coddington   r.  with  lowest  cash  price;"  answer: 

Gk)ddard,  16  Gray  (Mas&),  436;  Lin-  "Three  thousand  cases,  one  dollar 

coin  V.  Erie  Preserving  Ca,  183  Mass.  five  cents,  open  one  week;  '*  reply: 

129;  Grafton  v.  Cumniings,  99  U.  S.  "Sold  com,  wiU  see  you  to-raorrow," 

100;  Nichols  r.  Johnson,  10  ConiL  do  not  show  who  the  buyer  is,  and 

192;  Sherbume^v.  Shaw,  1  N.  H.  157,  are  therefore  insufficient    Lincoln 

8  AuL  Dec  47;  Ross  v.  Allen,  45  Kan.  v.  Erie  Preserving  Ca,  182  Mass.  129. 

231,  10  L.  R.  A-  835;  Mentz  v.  New-  In  Coddington  v.Goddard,  16  Gray 

witter,  122  N.  Y.  491,  25  N.  E.  R.  1044»  (Mass.),  486,  the  memorandum  was: 

11  L.  R  A.  97;  Knox  v.  King,  36  Ala.  "9th.  W.  W.  Goddard  to  T.  B.  Cod- 

867;  Clampet  v.  Bells,  89  Minn.  272;  dington  &  Ca,  20,000  pounds  Chili 

Anderson  v.  Harold,  10  Ohio,  899;  pig  copper,"  etc.  Said  the  court:  "It 

Sabre  v.  Smith,  62  N.  H.  663;  Peoria  is  objected  that  the  memorandum 

Grape  Sugar  Ca  v.  Babcook,  67  Fed.  made  by  the  broker  in  the  present 

R  892.  case  was  insufficient  to  take  the  case 

1  Frank  v.  Eltringham,  65  Miss.  281,  out  of  the  operation  of  the  statute. 

8  Sb  R  665.  because  it  does  not  show  who  were 

A   memorandum    in    a   broker's  the  vendor  and  vendee  of  the  mer- 

book,  unsigned,  as    follows:   "Sold  chandise.    This  would  be  a  fatal  ob- 

Huguet,  for  J.  Ogden  &  Ca,"  eta,  jection  if  it 'were  well  founded;  for 

does  not  show  who  was  the  seller  although  a  memorandum  of  this  nat- 

and  who  the  buyer,  Ogden  &  Ca  ure  may  be  very  brief,  it  must  nev- 

being  the  parties  alleged  to  be  the  ertheless  show  with  reasonable  cer- 

buyers.    Bailey  v.  Ogden,  8  John&  tainty  who  were  the  parties  to  the 

(N.  Y.)  399,  8  Am.  Dec.  509.  contract,  and  the  terms  of  the  sale, 

A    memorandum     as    follows:  so  that  they  may  appear  from  the 

"  Bought  of  W.  Plummer,"  eta,  but  writing  itself.    But  in  the  present 

not  signed  by  anybody,  is  not  suffi-  case  the  en  try  is  perfectly  intelligible 

cient,   as   it   does   not   show   who  and  free  from  doubt.    If  it  is  read 

bought   the    goods.     Champion   v.  with  reference  to  the  book  in  which 

Plummer,  4  Bos.  &  Pul.  252.  it  is  made,  as  an  entry  by  a  broker 

A  note  of  an  order  given  to  plaint-  in  the  regular  course  of  his  business 

iifs'  traveling   salesman,  made   by  as  an  agent  of  third  parties  for  the 

him  in  his  memorandum  or  order-  purchase  and  sale  of  goods,  it  clearly 

book,  as  follows:  "T.  F.  Hall  &  Co.,  indicates  a  sale  from  defendant  to 

88  South  Charles  Street,  Baltimore,  the  plaintiff.    It  is  susceptible  of  no 

Maryland,"  followed  by  a  list  of  the  other  interpretation," 

goods,  eta,  is  not  enough,  not  being  In  Butler  v.  Thompson,  92  U.  S. 

signed  by  any  one  as  seller  nor  other-  412,  it  was  held  that  a  memorandum 

wise  showing  who  the  seller  was.  as  follows:  "Sold  for  Messra  Butler 

MoElroy  v.  Seery,  61  Md.  889, 48  Am.  &  Co.,  Boston,  to  Messrs.  A.  A.  Thomp- 

R  110.  son  &  Ca,  New  York,"  etc.,  was  a 

Three  telegrams  as  follows:  ''Tel-  sufficient  memorandum  not  only  of 

egraph  how  much  corn  you  will  sell,  the  obligation  of  Butler  &  Co.  to  sellj 
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the  parties.*  They  need  not  be  expressly  named.  It  is  enough 
that  they  are  described,  and  in  that  case  parol  evidence  is  ad- 
missible to  apply  the  description  and  identify  the  persons 
meant.*  But  where  the  parties  are  neither  named  nor  so  de- 
scribed, parol  evidence  is  not  admissible  to  show  who  they  were.' 

§  435.  What  deseription  suffleient. —  Merely  to  refer 

to  the  persons  selling  as  vendors  is  not  enough,^  though  a  de- 
scription by  the  term  "  proprietor,"  *  or  "  trustee  selling  under  a 

but  also  of  the  reciprocal  obligation  In  Sanbom  v.  Flagler,  9  AUen,  474* 
of  Thompson  &  Ca  to  buy.  Adams'  Cas.  685,  the  note  began, 

1  In  Newell  v.  Radford,  L.  R  3  C.  -  Will  deliver  &  R  &  Ca,"  and  was 
P.  52,  the  memorandum  was  as  fol-  signed  **  J.  H.  F.,  J.  B.  R."  Parol  evi- 
lows:  "Mr.  R  82  sacks  culasj^es  at  denoe  was  admitted  that  J.  R  R  was 
39s.,  280  lbs.,  to  wait  orders,"  signed  one  of  the  partners  in  a  R  &  Ca, 
"  John  Williams."  It  was  objected  and  signed  for  them,  and  that  J.  EL  F. 
that  this  was  insufficient  as  not  show-  were  the  initials  of  Flagler.  Held 
ing  who  was  purchaser  and  who  was   sufficient 

seller.  Parol  evidence  was  allowed  *McGk)vern  v.  Hem,  153  Masa  308, 
of  the  situation  of  the  parties,  that  85  Am.  St  R  632, 10  L.  R  A.  815,  26 
Williams  was  defendant's  agent  and  N.  R  R  861,  citing  Jones  v.  Dow,  142 
made  the  entry  in  plaintiff's  book.  Mass.  130, 140;  Catling  v.  King,  5  Ch. 
«The  plaintiff,"  said  the  court,  "was  Div.  660;  Rossiter  v.  Miller,  L.  R  3 
a  baker,  who  would  require  flour,  and  App.  Cas.  1124, 1141,  5  Ch.  Div.  64a 
the  defendant  was  a  person  who  was  Where  the  parties  are  referred  to 
in  the  habit  of  selling  it,"  and  the  by  fictitious  namas  parol  evidence  is 
memorandum  was  held  sufficient      admissible  to  identify  them«  Bibb  v. 

In  Salmon  Falls  Mfg.  Co.  v.  God-  Allen,  149  U.  a  481,  496. 
dard,  55  U.  a  { 14  How.)  446,  the  mem-      '  Mentz  v.  Newvritter,  122  N.  Y.  491, 
orandum  was:  25  N.  E.  R  1044, 11  L.  R  A.  97, 19  Am. 

"  Sept  19— W.  W.  Goddard,  12  mo&  SC  R  514;  North  v.  Mendel,  78  Ga. 
300  bales  a  F.  driUs  -  U  400,  54  Am.  R  879.  (In  this  case  the 
100  cases  blue    do     -      81         entry  was,  "  Sold  account  of  C.  H. 

R  M.  M.  North  &  Ca,  Mendel,"  eta  The  word 

W.  W.  G."      ^  Mendel "  was  said  to  mean  the  firm 

Parol  evidence  was  permitted  that  of  *'  M.  Mendel  &  Brother,"  but  the 
"R  M.  M."  signed  for  M.  &  a,  who  court  said  that  could  only  be  made 
were  agents  of  plaintiff,  and  that  apparent  by  resort  to  parol  evidence, 
Goddard  signed  "W.  W.  G.,"  and  the  which  was  inadmissible,  and  the 
memorandum  was  held  good.  Two  memorandum  was  therefore  held 
judges  dissented.     But  this  use  of  insufficient) 

parol  proof  was  criticised  in  Grafton      ^  McGovern  v.  Hem,  153  Mass.  308, 
V.  Cummings,  99  U.  a  100,  and  de-  25  Am.  St  R  632,  10  L.  R  A.  815; 
clared  to  be  "clearly  in  conflict  with  Potter  v.  Duffield,  L.  R  18  £q.  4 
the  general  current  of  authority"  in      *Sale  v.  Lambert,  L.  R  18  Eq.  1; 
Mentz  V.  Newwitter,  post  Rossiter  v.  Miller,  5  Ch.  Div.  648^ 
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trust  for  sale," '  has  been  held  sufficient,  because  it  is  always 
possible  in  such  cases  to  ascertain-  from  the  records  who  the 
parties  are  who  answer  the  description.  But,  as  is  said  by  Sir 
G.  Jessel,  M.  R.,  "  the  court  ought  to  be  careful  not  to  manu- 
facture descriptions,  or  to  be  astute  to  discover  descriptions 
which  a  jury  could  not  identify,  for,  as  I  understand  it,  at  law 
that  would  be  a  question  for  a  jury."  * 

It  is  not  necessary  that  the  christian  name  or  the  initials  bo 
given,  but  a  party  is  sufficiently  described  as  "  Mr.  Lee."  This 
is,  at  most,  a  latent  ambiguity,  which  may  be  resolved  by  parol.' 

§436.  Agent  named  instead  of  principal. —  It  is  no 

objection  to  the  sufficiency  of  the  memorandum  that  the  party 
named  therein  as  buyer  or  seller  is  but  an  agent  of  the  real 
party  in  interest,  as  the  latter  may  always  sue  or  be  sued  on 
the  contract  made  by  his  agent  in  his  behalf.*  But  the  mcro 
fact  that  certain  persons  are  named  in  the  memorandum  of  sale 
as  auctioneers  does  not  sufficiently  show  that  they  are  agents 
of  the  sellers  within  this  rule.* 

§  437.  Goods  sold  mnst  be  stated  or  described. —  The  jiote 
or  memorandum  must  also  show  what  goods  were  sold  and  in 
what  quantities.  This  rule  requires  that  the  goods  sold  shall 
be  set  out  either  by  name  or  by  such  description  as  will  enable 
them  to  be  ascertained  without  other  recourse  to  parol  evi- 
dence than  to  identify  the  goods  or  apply  the  description  to 
them.* 

1  Catling  V.  King,  6  Ch.  Di  v.  ftOO.  •  McGovem  v.  Hem,  suprcu 

i  In  Commins  v.  Scott,  L.  B.  20  •  North  v.  Mendel,  78  Ga.  400,  54 

Eq.  11.  Am.  R  879 :  Ciampet  v.  Bells,  89  Minn. 

•  Lee  V.  Cherry,  85  Tenn.  707, 4  Am.  272;    Watoripan  v.  Meigs,  4  Cush. 

St  R  80a  (Mass.)  497;  May  v.  Ward,  134  Mass. 

^Mechem  on  Agency,  g§  429,  701;  127:  New  England  Dressed  Meat  & 

Salmon  Falls  Mfg.  Ca  v.  Goddard,  14  Wool  Co.  v.  Standard  Worsted  Ca, 

How.  (U.  a)  446;  Gowen  v.  Klous,  165  Masa  828,  43  N.  R  R  112,58  Am. 

101  Mass.  449;  Sanborn  v.  Flagler,  9  St  R  516;  Pulse  v.  Miller,  81  Ind. 

Allen  (Mass.),  474;  McGovernv.  Hern,  190;  Holmes  v.  Evans,  48  Miss.  247, 

158  Mass.  308,  25  Am.  St  R  682, 10  12  Am.  R  872;  Eggleston  v.  Wagner, 

L.  R  A.  8ia  46  Mich.  610, 10  N.  W.  R  87;  Heffron 
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§  438.  The  price  mnst  be  shown. —  The  price  also  is  an  es- 
sential element,  and,  where  it  has  been  fixed,  the  note  or  mem- 
orandam  must  show  the  price  or  furnish  the  data  from  which, 
it  may  be  ascertained ;  ^  otherwise  it  must  appear  that  the  price 

V.  Armsby,  61  Mich.  505,  S8  N.  W.  R  the  subject-matter.  Upon  this  point 
672;  Peoria  Grape  Sugar  Ca  v.  Bab-  the  decision  in  Macdonald  v.  Long- 
cock,  67  Fed.  R.  893.  bottom,  1  EL  &  EL  987,  which  was 

In    North   v.  MendeL  supra,  the  concurred  in  by  aU  the  judges  sit- 

memorandum  was:   *'Sold  account  ting  in  the  exchequer  chamber,  is 

of  C.  H.  North  &  Ca,  Mendel,   5  an  authority  which  fully  covers  the 

bellies  8."    The  words  "  5  beUies  8  "  present  case.    When  it  is  shown  who 

were  alleged  to  mean  live  boxes  of  and  where  the  parties  were  at  the 

pork  bellies  at  eight  cents  per  pound,  time  of  making  the  contract,  and 

Held,  insufficient  what  property  the  plaintiif  had  on 

In  New  England  Dressed  Meat  &  hand  of  the  kind  described,  it  is 
Wool  Ca  V.  Worsted  Ca,  supra,  the  clear,  without  more,  that  the  mem- 
memorandum  was:  "  Bought  of  New  orandum  referred  to  the  2,443  pounds 
Eng.  D.  M.  &  W.  Ca  about  2000  to  of  wool  on  hand  recently  manufact- 
2500  lbs.  F  C  and  all  they  make  for  ured  and  to  the  additional  amount 
thirty  days."  The  court  said:  "  The  which  might  be  manufactured  within 
most  doubtful  question  arising  on  the  thirty  days.  See  Mead  v.  Par- 
the  memorandum  is  whether  the  ker,  115  Mass.  413;  Hurley  v.  Brown, 
words  'about  2000  to  2500  lb&  F  C,'  98  Mass.  545;  Scanlan  v.  Geddes,  113 
taken  in  connection  with  the  words  Mass.  15;  Slater  v.  Smith,  117  Mass. 
following,  'and  all  they  make  for  96;  Nichols  v.  Johnson,  10  Conn.  192; 
thirty  days,'  eta,  is  a  sufficient  desig-  Waring^  v.  Ayres,  40  N.  Y.  357;  Cole- 
nation  of  the  property  sold.  The  rick  v.  Hooper,  8  Ind.  316." 
rule  is  that  the  goods  must  be  desig-  A  telegram  to  a  hop  dealer,  by  his 
nated  in  the  writing,  and  cannot  be  agent  W.,  stating:  "  Bought  thirteen 
shown  by  paroL  •  .  .  But  we  have  at  eleven  five^ighths  net  you;  con- 
no  doubt  that  the  meaning  of  the  firm  purchase  by  wire  toB,;"  with 
letters  *  F  C,*  which  are  technical  a  reply  by  the  dealer  Sent  to  B. :  **  We 
abbreviations  used  in  the  wool  trade,  confirm  purcliase  W.  eleven  five-eight 
maybe  shown  by  parol,  as  well  when  cent,  like  sample,"  constitute  a  suf- 
they  appear  in  a  memorandum  re-  ficient  memorandum,  where  it  can 
lied  on  under  the  statute  of  frauds  be  shown  by  parol  evidence  that,  ac- 
as  in  any  other  writing.  Where  cording  to  the  usages  of  the  hop  busi- 
parol  evidence  is  not  competent  to  ness,  the  words  were  understood  by 
contradict  or  vary  the  terms  of  such  the  parties  to  mean  an  agreement  to 
a  memorandum  to  show  what  is  in-  purchase  a  certain  quantity  of  hops 
tended,  we  are  of  opinion  that  the  of  a  certain  grade  for  a  certain  price, 
situation  of  the  parties  and  the  sur-  Brewer  v.  HorstrLachmundCa  (1900), 
rounding  circumstances  at  the  time  127  CaL  643,  60  Paa  R  418. 
when  the  contract  was  made  may  *  Hanson  v.  Marsh,  40  Minn.  1  (cit- 
be  shown  to  apply  the  contract  to  ing  Elmore  v.  Kingscote,  5  B.  &  CL 
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was  left  to  be  determined  afterward,  as  by  the  market  or  rea- 
sonable value,  or  by  valuers,  or  the  like,* —  methods  which  have 
already  been  considered.* 

§  439.  Terms  of  credit  or  particular  mode  of  payment 
must  be  stated. —  Where  no  terms  of  credit  are  agreed  upon, 
the  sale  will  be  deemed  to  be  one  for  cash  on  delivery,  and 
this  therefore  need  not  be  stated.*  But  where  a  term  of  credit 
is  agreed  upon,  or  a  particular  mode  or  time  of  payment  is  fixed, 
it  is  an  essential  element  of  the  sale,  and  a  memorandum  which 
does  not  state  the  fact  is  insufficient.^ 

§  440.  Time  and  place  of  dellTery^  if  agreed  npon^  must  be 
stated, —  It  is  not  essential  to  a  contract  of  sale  that  the  time 
or  place  of  delivery  should  be  stipulated,  but,  if  they  are  ex- 

583;  Acebal  y.  Levy,  10  Bing.  876;  [citing  Morton  v.  Dean,  13  Mete. 
Goodman  v.  Griffiths,  1  H.  &  N.  574:  (Mas&)885;  Davis  v.  Shield s, 26  VV^end. 
Ide  V.  Stanton,  15  Vt  685,  40  Am.  (N.  Y.)  341;  McFarson's  Appeal,  11 
Deo.  698;  Waterman  v.  Meigs,  4  Gush.  Pa.  St  508;  Soles  v.  Hickman,  20  Pa. 
(Ma8S.)497;  Ashcroft  v.Butterworth,  St  180;  Buck  v.  Pickwell,  27  Vt 
136  Mass.  511;  Stone  v.  Browning,  68  157];  Norris  v.  Blair,  89  Ind.  90,  10 
N.  Y.  598;  James  v.  Muir,  83  Mich.  Am.  R  135;  WardeU  v.  WiUiams, 
223);  Smith  v.  Arnold,  5  Mason  (U.  S.  63  Mich,  50,  28  N.  W.'R  796,  4  Am. 
G.  G.)  414;  Phelps  v.  StilliDgs,  60  N.  St  R  814;  Lester  v.  Heidt,  86  Ga. 
H.  505;  Adams  v.  McMillan,  7  Port  326,  10  L.  R.  A.  108,  12  &  E.  R  214. 
(Ala.)  78;  Soles  v.  Hickman,  20  Pa.  In  Norris  v.  Blair  the  sale  was 
St  180;  Sabre  v.  Smith,  62  N.  H.  663;  upon  a  term  of  credit  of  iiine  months, 
Hefifron  v.  Armsby,  61  Mich.  505,  28  by  giving  note  with  security  and 
N.  W.  R  672;  I^ria  Grape  Sugar  waiving  valuation  and  appraisement 
Ca  V.  Babcock,  67  Fed.  R  892:  Tur-  laws,  but  the  memorandum  did  not 
ner  v.  Lorillard  Co.,  100  Ga.  645,  28  S.  show  this;  held,  insufficient  In  War- 
E.  R  383;  Reid  v.  Diamond  Plate  deU  v.  Williams  a  part  of  the  pur- 
Glass  Co.,  54  U.  a  App.  619,  29  C.  C.  chase  was  to  be  secured  by  a  mort- 
A.  110,  a5  Fed.  R  193.  See  also  Web-  gage  to  contain  a  clause  authorizing 
ster  V.  Br<3wn,  67  Mich.  32a  the  release  of  lots  on  the  payment  of 

iValpy    V.   Gibson,  4   C.   R  837;  a  valuation,  but  the  memorandum 

Hoadly  v.  McLaine,  10  Bing.  482;  did  not  show  the  valuation ; /teZd,  in- 

Ashcroft  V.  Morrin,  4  M.  &  G.  450;  sufficient     In  Lester  v.  Heidt  the 

0*Neil  V.  Grain,  67  Mo.  250.  memorandum   stated  the  price   to 

2  See  antCj  §g  207-218L  he  cash  on  terms  agreed  upon,  but 

8  Wood  on  Stat  Frauds,  p  656.  did  not  state  the  terms;  held,  insuffi- 

« Browne  on  Stat  Frauds,  §  882  cient 
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pressly  agreed  npon,  they  thas  become  material  parts  of  the 
agreement,  and  a  note  or  memorandum  which  does  not  include 
them  is  defective.^ 

§  441.  All  other  material  terms  must  be  included. —  And 

the  note  or  memorandum  must  also  contain  any  other  special 
terms  or  conditions,  such  as  a  right  of  rejection  if  not  ap- 
proved,^ or  a  special  warranty,'  which  the  parties  have  made  a 
part  of  their  contract.  It  is  not  enough  that  it  is  a  note  or 
memorandum  of  the  greater  part  of  the  contract:  it  must  be  a 
note  or  memorandum  of  the  whole  of  it.* 

§  442.  Consideration  need  not  be  stated  unless  required 
by  statute. —  The  statute  in  some  cases,  as  in  Oregon,  expressly 
requires  that  the  consideration  of  the  contract  must  be  ex- 
pressed m  the  note  or  memorandum,  and  such  a  requirement 
must,  it  is  held,  be  complied  with  to  render  the  note  or  memo- 
randum sufficient.*  In  several  of  the  statutes  it  is  expressly 
declared  that  the  consideration  need  not  be  stated.  In  the  ma- 
jority of  the  States,  however,  the  statute  is  silent  upon  the  sub- 
ject, but  it  is  quite  universally  held  in  such  cases  that  the 
statement  of  the  consideration  is  not  essential. 

§443.  Memorandum  must  show  complete  contract. —  In- 
asmuch as  it  is  the  note  or  memorandum  which  gives  the  prior 
parol  contract  its  legal  force,  it  follows  that  to  make  a  com- 
plete contract  it  is  essential  that  the  note  or  memorandum  must 
be  complete.  Thus,  it  is  essential  that  the  terms  be  agreed 
upon  with  certainty,  and  that  the  parties  assent  to  the  same 
thing  in  the  same  sense  ;^  and  if  it  appears  from  the  note  or 

>  Browne,  Stat  Frauds,  §  884  [oit-       >  Boardman  v.  Spooner,  13  Allen 
ing  Davis  y.  Shields,  supra;  Gault  v.    (Masa),  3o3,  90  Am.  Dec.  196w 
Stormont,  61  Mich.  638, 17  N.  W.  R.        ^  Peltier  v.  Collins,  3  Wend.  (N.  Y.) 
214;  Smith  v.  Shell,  83  Ma  215,  52    459,  20  Am.  Dea  711;  Newberry  y. 
Am.  R  865  (followed  in  Lehenbeuter    Wall,  65  N.  Y.  484 
Ckx  V.  MoCord.  65   Ma  App  507);       *  Cloud  v.  Greasley,  125  III  3ia 
Salmon  Falls  Mfg.  Ca  y.  Goddard,  14       »  Corbitt  y.  Salem  Gas  Light  Ca,  6 
How.  (U.  a)  446;  Kriete  y.  Myer,  61    Oreg.  405,  25  Am.  R.  54t 
Md.  5581i  ^  Breckinridge  y.  Crocker,  78  CaL 

629;  Oakman  y.  Rogers,  120  Masa  214L 
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memorandam  that  this  has  not  been  done,  or  that  some  of  the 
terms  have  not  yet  been  settled,^  or  if  the  note  or  memorandum 
refer  to  other  terms  agreed  upon  than  those  stated,^  such  a  note 
or  memorandum  will  fail  to  establish  an  enforceable  agree- 
ment 

§  444.  Hemorandnm  must  import  a  sale. —  The  memoran- 
dum must,  moreover,  be  such  as  to  import  a  sale,  rather  than 
some  other  agreement  or  arrangement.  Thus,  where  the  con- 
tract asserted  was  a  sale  of  four  oar-loads  of  corn,  but  the  mem- 
orandum relied  upon  was:  "  We  can  spare  you  four  car-loads  of 
corn.  If  nothing  prevents,  can  load  cars  in  about  two  weeks," 
the  court  held  it  insufficient;  saying  that  the  word  "spare** 
did  not  necessarily  or  usually  import  a  sale ;  and  that  a  memo- 
randum, in  order  to  suffice,  must,  "  in  its  very  terms,  import  a 
sale,  and  it  must  contain  all  the  essential  parts  of  the  bargain, 
and  they  must  be  clea,rly  deducible  from  it  without  resort  to 
the  parol  agreement.'*' 

§  445.  Parol  evidence  not  admissible  to  supply  deficiencies. 

It  must  also  be  kept  in  mind,  as  has  frequently  been  stated  in 
the  preceding  sections,  that  parol  evidence  is  not  admissible  to 
supply  deficiencies  or  omissions  in  the  note  or  memorandum.* 
It  may  be  resorted  to,  to  apply  descriptions,  to  aid  identifica- 
tion, or  to  explain  a  latent  ambiguity,  but  farther  than  this  it 
cannot  go. 

§  446,  Parol  eyldenee  not  admissible  to  contradict  com- 
plete note  or  memorandnm  made  by  both  parties.— So,  on 

the  other  hand,  where  the  parties  have  deliberately  made  and 

1  Warden  v.  WiUiams,  62  Mich.  50,  »Redu8  v.  Holcomb  (1900),  —  Miss. 
4  Am.  St.  R  814;  kay  v.  Ward,  134    — ^,  27  S.  R.  524 

Mas&  127,  where  memorandum  re-       *  See  American  Oak  Leather  Ca  v. 

ferred   to   essential  terms   **to   be  Porter,  94  Iowa,  117,  62  N.W.  R  658; 

agreed  upon."  Watt  v.  Wisconsin  CranbeiTy  Ca,  63 

2  Riley  v.  Farnsworth,  116  Mass.  Iowa,  730, 18  N.W.  R  898;  Wilson  v. 
223,  where  memorandum  referred  to  Lewiston  Mill  Ca,  150  N.  Y.  314,  44 
the  *' conditions  of  sale/'  but  did  not  N.  E.  R  959,  55  Am.  St  R  680;  Frank 
state  them.  t.  Eltringham,  65  Misa  281;  Rector 
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delivered  a  note  or  memorandum  of  their  contract,  as  and  for 
a  complete  statement  of  its  essential  terms,  and  such  note  or 
memorandum  is  capable  of  a  clear  and  intelligible  interpreta- 
tion, it  must  be  regarded,  like  other  written  contracts,  as  the 
final  repository  of  their  agreement  and  conclusive  between 
them ;  and  parol  evidence  is  therefore  inadmissible  to  contra- 
dict or  vary  its  terms  or  construction.* 


S447. 


Thus  it  is  not  competent,  by  parol,  to  add  to  or 


vary  the  terms  of  the  contract  by  showing  a  particular  time 
for  payment  or  delivery,  no  time  being  mentioned; '  or  to  show 
that  the  sale  was  by  sample  where  that  did  not  appear; '  or  to 
change  the  place*  or  time*  of  delivery  fixed  by  the  contract; 
or  to  prove  the  existence*  or  the  waiver^  of  a  warranty;  or  a 
modification  of  a  stipulation  as  to  valuation;*  or  to  relieve  one 
party  from  personal  obligation  by  showing  that  he  was  simply 
the  agent  of  another  person,  though  parol  evidence  might  be 
admissible  to  charge  that  other  also.* 


Provision  Ca  v.  Sauer,  69  Miss.  235,  y.  Augusta  R  R  Ca,  80  Ga.  296;  HiU 

18  a  R  623;  Redus  v.  Holcomb,  —  v.  Blake,  97  N.  Y.  2ia 

Miss.  — ,  27  a  R  524  »  Williams  v.  Robinson,  73  Ma  186» 

1  Williams  v.  Robinson,  73  Ma  180,  40  Am.  R  852. 

40  Am.  R  352  [citing  Small  v.  Quincy,  •  Wiener  v.  Whippla  53  Wi&  298, 

4Ma  497;  Coddingtonv.  Goddard,l6  40  Am.  R  775;  Harrison  v.  MoCor* 

Gray  (Mass.),  436;  Hawkins  v.  Chace,  mick,  89  CaL  327,  26  Paa  R  880,  23 

19  Pick.  (Mass.)  502;  Ryan  v.  Hall,  13  Am.  St.  R  469;  Meyer  v.  Everth,  4 
Mete.  (Mass.)  520;  Warren  v.  Wheeler,  Camp.  22. 

8  Meta  (Mass.)  97;  Cabot  v.  Winsor,  *  Moore  v.  Campbell,  10  Ex.  323; 

1  Allen  (Mass.),  546;  Remick  v.  Sand-  Stowell  v.  Robinson,  3  Bing.  N.  C. 

ford,  118  Mass.  102];  Wiener  V.  Whip-  928;  Marshall  v.  Lynn,  6  K  &  W. 

pie,  53  Wis.  298,  40  Am.  R  775  [cit-  109;  Stead  v.  Dawber,  10  A.  &  K  57. 


ing  Meyer  v.  Everth,  4  Camp.  22; 
Gardiner  v.  Gray,  4  Camp.  144J;  Har- 
rison V.  McCormick,  89  Cal.  327,  26 
Paa  R  830, 23  Am.  St  R  469;  Thomp- 
son V.  Libby,  34  Minn.  374,  26  N.  W. 


«  Noble  V.  Ward,  L.  R  1  Ex-  117. 
•Thompson  v.  Libby,  34  Minn.  874 
7Gos3  V.  Nugent,  5  B.  &  Ad.  5a 

8  Harvey  v.  Grabliam,  5  A.  &  K  61. 

9  Bulwinkle  v.  Cramer,  27  S.  C.  376» 


R  1;  McQuaid  v.  Ross,  77  Wis.  470;  3  S.  K  R  776,  13  Am.  St  R  645 
Gilbert  v.  Stockman,  76  Wis.  62,  44  Higgins  v.  Senior,  8  M.  &  W.  884 
N.  W.  R  845,  20  Aul  St  R  23;  State  Nash  v.  Towna  5  Wall.  (U.  8.)  689 
V.  Hoshaw,  98  Mo.  358;  Hills  v.  Rix,  Jones  v.  Littledale,  6  Ad.  &  K  486 
43  Minn,  543,  46  N.  W.  R  297;  Burch    Mechem  on  Ageuoy,  §§  429,  701. 
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§  448.  But  defendant  may  show  note  or  memorandum  set 
up  by  plaintiff  to  be  incomplete. —  But  the  rule  of  the  last 
section  does  not  conflict  with  that  which  permits  a  defendant 
to  show  by  parol  that  the  note  or  memorandum  relied  upon 
by  the  plaintiff  is  not  a  note  or  memorandum  of  any  previous 
parol  agreement  at  alV  or  that  it  is  a  note  or  memorandum  of 
but  a  part  of  such  agreement.*  The  rule  of  the  last  section 
precludes  the  admission  of  parol  evidence  to  add  to,  contradict 
or  vary  the  written  agreement  deliberately  entered  into  by 
both  parties,  as  being  in  itself  their  agreement  and  not  merely 
as  a  memorandum  at  a  previous  parol  agreement  upon  which 
they  rely.  The  rule  of  the  present  section  permits  the  defend- 
ant to  show  that  what  is  set  up  as  such  a  note  or  memorandum 
as  will  render  the  previous  parol  agreement  enforceable  is  not 
a  complete  note  or  memorandum  of  that  agreement.  The  dis- 
tinction is  between  impeaching  a  written  agreement  upon 
which  the  party  relies  and  impeaching  a  note  or  memorandum 
of  the  previous  parol  agreement  upon  which  he  relies.' 

^Pym  y.  Campbell,  6  K  &  B.  870;  to  bind  the  defendant  except  as  au- 
Wake  V.  Harrop,  6  H.  &  N.  768;  Hua-  thorized  by  him,  and  that  parol  evi- 
sey  V.  Home-Payne,  4  App.  Cas.  311,  dence  was  admissible  to  show  what 
p.  320;  Ckxidington  v,  Goddard,  10  the  authority  was.  Said  the  court: 
Gray  (Mass.),  430.  '*  It  would  seem  to  foUow  as  a  neo- 

2  Pitts  V.  Beckett,  13  M.  &  W.  743;  essary  consequence  that  evidence  of 
Elmore  T.  Kingscote,  5  R  &  C.  583;  the  verbal  agreement  into  which  the 
Goodman  y.  Griffiths,  1  H.  &  N.  574;  defendant  entered  for  the  sale  of  the 
Acebal  v.  Levy,  10  Bing.  370;  Cod-  copper  was  competent  and  material 
dington  v.  Goddard,  supra;  Turner  on  the  question  of  the  extent  of  his 
V.  Lorillard  Ca,  100  Ga.  045,  28  8.  E.  authority  to  bind  the  defendant. 
R.  383.  Nor  does  the  admission  of  this  evi- 

'  See  Williams  v.  Robinson,  73  Me.  dence  for  this  purpose  at  all  contra- 
180,  40  Am.  R  852;  Turner  v.  Loril-  vene  the  rule  that  parol  proof  is  in- 
lard  Ck).,  100  Q a.  045,  28  S.  E.  R.  383;  competent  to  vary  or  control  a  writ- 
Wiener  V.  Whipple,  53  Wis.  298,  40  ten  contract  It  is  offered  for  a 
Am.  R  775.  In  Coddington  v.  God-  wholly  different  purpose.  It  bears 
dard,  supra,  the  defendant  sought  to  solely  on  a  preliminary  inquiry.  The 
show  that  a  broker's  memorandum  object  is  not  to  explain  or  alter  a 
of  an  alleged  sale  was  not  a  memo-  contract,  but  to  show  that  no  con- 
ran  dum  of  the  bargain  as  made.  The  tract  was  ever  entered  into,  because 
court  held  that  the  broker  was  a  the  person  who  executed  it  had  no 
special  agent  and  had  no  authority  authority  to  make  itt  The  authority 
24  309 
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0.  Of  the  Signing  of  the  Parties. 

§  449.  Whether  signing  by  both  parties  necessary. — The 

language  of  the  statute  usually  is  that  the  note  or  memoran- 
dum shall  be  signed  by  the^r^y  to  be  charged  thereby,  though 
the  English  statute  used  the  word  parties.  Some  importance 
has,  at  times,  been  attached  to  the  use  of  the  plural  form,  but, 
though  a  strong  a  priori  argument  might  be  made  that  both 
parties  are  to  be  charged  or  bound  by  the  agreement,  it  is  now 
well  settled  by  the  preponderance  of  authority  that  the  note 
or  memorandum  need  be  signed  only  by  the  party  against  whom 
it  is  to  be  enforced  and  that  the  want  of  mutuality  is  no  objec- 
tion.' On  the  other  hand,  where  the  contract  consists  of  mut- 
ual promises,  it  is  held  in  some  cases  that  though  the  party 
to  be  charged  has  signed,  yet  if  the  party  bringing  the  action 
has  not  signed  and  consequently  could  not  be  compelled  to  per- 

of  an  agent  may  always  be  shown  Williams  t.  Robinson,  78  Ma  18S»  40 

by   parol;  but    the   contracts   into  Am.  R  852;  Smith's  Appeal,  09  Pa. 

which  he  enters  within  the  scope  of  St.  474;  Tripp  v.  Bishop,  56  Pa.  St 

his  authority,  when  reduced  to  writ-  424;  Perkins  v.  Hadsell,  50  IIL  216; 

ing,  can  be  proved  only  by  the  writ-  Ide  v.  Leiser,  10  Mont  5,  24  Am.  St 

ing  itself.    The  necessity  of  admit  R.  17;  Hodgt^  v.  Kowing,  58  Conn, 

ting  evidence  of  the  verbal  contract  12,  7  L.  R.  A.  87;  Clason  v.  Bailey, 

entered  into  with  a  broker,  in  cases  14  Johns.  (N.  Y.)  484;  McCrea  v.  Pur- 

where   his   authority  is  drawn  in  mort,  16  Wend.  (N.  Y.)  460,  80  Am. 

question,  is  quite  obvioua    If  such  Dea  103;  Richards  v.  Green,  28  N.  J. 

proof  were   inccnnpetent  a  broker  £q.  586;  Sabre  v.  Smith,  62  N.  H.  663; 

who  had  entered  into  negotiations  Case  Threshing  Mach.  Ca  v.  Smith, 

with  a  person  might  make  a  memo-  16  Oreg.  381,  18  Paa  R.  641 ;  Mason  v. 

randum  of  a  contract  wholly  differ-  Decker,  72  N.  Y.  595,  28  Am.  R.  190; 

ent  from  that  which  he  was  author-  Gartrell  v.  Stafford,  12  Neb.  545,  41 

ized  to  sign,  and  thereby  effectually  Am.  R.  767;    Shirley  v.  Shirley,  7 

<  preclude  all  proof  that  no  such  con-  Blackf.  (Ind.)453;  Douglass  v.  Spears, 

tract  was  ever  mada    Allen  v.  Pink,  2  N.  &  McC.  (a  C.)  207,  10  Am.  Dea 

4M.  &  W.  140;  Pitts  v.  Beckett,  18  588;   Morin  v.  Martz,  13  Minn.  191; 

M.  &  W.  743»  750."  Anderson  v.  Harold,  10  Ohio,  899; 

1  Allen  V.  Bennet,  8  Taunt  169;  Lowber  v.  Connit  36  Wis.  176;  Ivory 

Thornton  v.  Kempster,  5  Taunt  786;  v.  Murphy,  86  Ma  534;  De  Cordova 

Laythoarp  v.  Bryant  2  Bing.  N.  C.  v.  Smith,  9  Tex.  129. 58  Am.  Dea  186; 

785:  Old  Colony  R.  R.  Corp.  v.  Evans,  Cunningham  y.  Williams^  48  Ma  App. 

6  Gray  (Mass.),  25,  66  Am.  Dea  894;  629. 
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form  on  his  part,  there  is  such  a  lack  of  mutuality  in  the  con- 
tract as  renders  it  binding  upon  neither.^ 

§  450. Written  offer  accepted  by  parol. —  In  accord- 
ance with  the  prevailing  rule  it  is  held  that  if  one  party  makes, 
in  writing  signed  by  him,  an  oflfer  to  buy  or  sell  personal  prop- 
erty, the  person  to  whom  such  oflfer  is  made  may  accept  it  by 
parol,  and  after  such  an  acceptance  may  enforce  the  agree- 
ment against  the  person  signing.' 

§  451.  How  sign. —  The  party  signing  may  write  his  name 
in  full  or  in  part;'  he  may  use  his  initials  only  ;^  he  may  make 
his  mark,*  or  any  sign  which  is  intended  to  denote  his  signature ;  ° 
he  may  touch  the  pen  while  some  one  else  guides  it;^  or  he  may 
sign  his  name  through  the  medium  of  a  third  person  who  writes 
it  in  his  presence  and  by  his  express  direction.®    A  mere  de- 

i  Wilkinson  v.  HeaTenrich.58  Mioh.  v.  Butchers*  Bank,  6  Hill  (N.  Y.),  443, 

l»74,  55  Am.  Bl  70a  41  Am.  Dec.  755.    Nelson,  C.  J.,  says 

'Justice  T.  Lang,  42  N.  T.  493, 1  that  "a  party  may  become  bound  by 

Am.  B.  570,  52  N.  Y.  323;  Mason  v.  any  mark  or  designation  he  thinks 

Decker,  72  N.  Y.  595,  28  Am.  R.  190;  proper  to  adopt,  provided  it  be  used 

Case  Threshing  Mach.  Ca  y.  Smith,  as  a  substitute  for  his  name  and  he 

16  Oreg.  381;  Dressel  v,  Jordan,  104  intend  to  bind  himself."     See  also 

Mass.  407.  Palmer  v.  Stephens,  1  Denio  (N.  Y.)i 

'Thus  the  omission  of  a  middle  471;  Brainerd  v.  Heydrick,  32  How. 

name  or  initial  is  not  fatal  (Fessen-  Pr.  (N.  Y.)  97;  Mclntire  v.  Preston, 

den  y.  Mussey,  11  Cush.,  Masa,  127),  6  Gilm.  (IlL)  48,  48  Am.  Dea  321; 

nor  is  the  signing  only  by  the  first  Hascall  y.  Life  Ass'n,  5  Hun  (N.  Y.)» 

name.    Zann  y.  Haller,  71  lad.  130,  161;  Dewitt  y.  Walton,  9  N.  Y.  571; 

36  Am.  R.  193.  Dayid  y.  Insurance  Ca,  83  N.  Y.  265, 

«  Salmon  Falls  Mfg.  Ca  y.  Goddard,  38  Am.  R.  418;  Bickley  y.  Keenan,  60 

14  How.  (U.  S.)  446,  where  the  party  Ala.  29a 

signed  "R  R.  M.; "  Sanborn  y.  Flag-       '  Helshaw  y.  Langley,  11  L.  J.  Ch. 

ler,  9  Allen  (Mass.),  474»  where  the  (N.  a)  17. 
party  signed  '^  J.  B.  F."  ^  Mechem  on  Agency,  §  96;  Jansen 

ft  Baker  y.  Dening,  8  A  &  K  94;  y.  McaUiill,  22  CaU  563,  83  Am.  Dea 

Zimmerman  y.  Sale,  3  Rich.  (S.  C.)  84;  Frosty.  Deering,21  Me.  156;  Bird 

76;   Foye  y.  Patch,  132  Mass.  105;  y.  Decker,  64  Me.  550;  Nye  y.  Lowry, 

Brownv.McClanahan,9Baxt(Tenn.)  82  Ind.  316;  Croy  y.  Busenbark,  72 

847.  Ind.  48:  McMurtry  y.  Brown,  6  Neb. 

^  Thus  the  use  of  the  figures  "  1,  2,  368.    (  ontra,  Simpson  y.  Common- 

«»» wiU  suffice  where  the  party  in-  wealth,  89  Ky.  412,  12  a  W.  R.  63a 
tends  that  as  his  signature.    Brown 
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Bcription  of  himself  as  "  your  father "  is  not  enough,^  but  a 
fictitious  name '  or  ma^k,  adopted  a&f  a  signature,'  will  suffice. 
The  party  may  sign  the  note  or  memorandum  at  the  begin- 
ning, in  the  body,  or  at  the  end  of  it.*    He  may  use  a  pencil,* 

1  Selby  V.  Selby,  8  Meriv.  a  Cal.  447,  49  Pao.  R  462,  it  was  held 
'Thus,  see  fourth  note  to  this  seo-  that  the  writing  of  the  name  across 
tion.  So  one  who  has  a  French  name  the  face  of  the  memorandum  was  a 
may  use  the  English  translation  of  sufficient  signature  and  subscription 
it,  as  where  one  Couture  wrote  his  to  satisfy  the  statute,  the  party  in- 
name  Seam.  Augur  v.  Couture,  68  tending  thereby  to  signify  his  intent 
Me.  427.  to  accept  and  be  bound  by  the  con- 
'  See  fourth  note  to  this  section.  tract.  If  it  appears  in  the  body  of 
^Knight  v.  Crockford,  1  Esp.  190;  the  memorandum,  it  is  enough.  New 
Lemayne  v.  Stanley,  8  Lev.  1;  Saun-  Eng.  etc.  Meat  Ca  v.  Standard  Wor»- 
derson  v.  Jackson,  2  R  &  P.  238;  ted  Ca,  165  Mas&  328,  43  N.  E  R  112, 
Coddington  t.  Goddard,  16  Gray  52  Am.  St  R  5ia  In  DurreU  v. 
(Mass.X  486;  Saunders  v.  Hackney,  10  Evans,  1  H.  &  G  174,  Lord  Black- 
Lea  (Tenn.),  194.  In  Drury  V.  Young,  burn  said:  "If  the  matter  were  res 
58  Md.  546,  42  Am.  R  343;  Schneider  Integra,  I  should  doubt  whether  a 
V.  Norris.  2  M  &  S.  286.  and  Saunder-  name  printed  or  written  at  the  head 
son  V.  Jackson,  a  printed  name  at  of  a  bill  of  parcels  was  such  a  sig- 
the  head  of  the  memorandum  was  nature  as  the  statute  contemplated; 
held  good.  In  Johnson  v.  Dodgson,  2  but  it  is  now  too  late  to  discuss  that 
M.  &  W.  658,  the  defendant  himself  question.  If  the  name  of  the  party 
wrote  the  terms  of  the  bargain  in  his  to  be  charged  is  printed  or  written 
own  book,  beginning,  **Sold  John  on  a  document,  intended  to  be  a 
Dodgson,"  and  the  seller  signed  it  memorandum  of  the  contract  cither 
Held,  that  this  was  a  sufficient  sign-  by  himself  or  his  authorized  agent 
ing  by  Dodgson  to  bind  him.  Lord  according  to  Schneider  v.  Norris 
Abinger  said:  **The  cases  have  de-  (siipra),  and  Saunderson  v.  Jackson 
cided  that  though  the  signature  be  in  {aupra),  it  is  his  signature,  whether 
the  beginning  or  middle  of  the  instru-  it  is  at  the  beginning  or  middle  or 
ment  it  is  as  binding  as  if  at  the  foot  of  the  document  In  Johnson 
foot;  the  question  being  always  open  v.  Dodgson  {supra\  the  memoran- 
to  the  jury  whether  the  party,  not  dum  was  retained  by  the  defendant 
having  signed  it  regularly  at  the  in  his  own  possession,  but  as  it  con- 
foot  meant  to  be  bound  by  it  as  it  tained  his  name,  and  was  intended 
stood,  or  whether  it  was  left  so  un-  to  be  a  note  of  the  contract  it  was 
signed  because  he  refused  to  com-  held  binding  on  him,  although  the 
plete  it"  So  if  C  D  writes,  •*  A  B  fact  of  his  keeping  it  was  a  clear  in- 
bought  of  C  D,"  etc,  this  is  a  good  dication  that  he  never  intended  it  as 
signature  by  C  D  personally  or  by  a  voucher  of  his  being  bound,  but 
his  authorized  agent  Hawkins  v.  only  to  bind  the  other  party.** 
Chace,  19  Pick.  (Mass.)  502.  In  Cali-  »  Geary  v.  Physic,  7  D.  &  R  658,  5 
fornia  Canneries  Ca  v.  Scatena,  117  R  &  G.  234. 


OH.  VII.]  CONTKAOT   UNDER  STATUTE   OF  FBAUD8.  [§  452. 

or  a  stamp,*  or  may  use  and  adopt  a  printed  signature.*  The 
question  in  every  ease,  where  a  substituted  form  of  signing  is 
adopted,  is  whether  by  that  form  the  party  intended  to  be 
bound,  and  this  is  usually  a  question  of  fact. 

But  the  party  must  sign  the 'memorandum  which  is  to  be 
binding  on  him,  and  hence  where  the  memorandum  was  in 
two  parts,  and  each  party  signed  the  one  which  the  other  ought 
to  have  signed,  it  was  held  insufficient.' 

a.  Of  the  Signing  by  Agent. 

§  452.  Who  may  be  agent. —  It  is  a  general  rule  that  any 
person  who  has  sufficient  capacity  to  act  for  himself  is  compe- 
tent to  act  as  the  agent  of  another;  but  the  rule  may  bo  stated 
still  more  broadly,  for  many  persons  are  competent  to  act  for 
others  who  would  not  be  competent  to  bind  themselves,  such 
as  infants  and  married  women,  and  it  is  often  said  that  any 
person  may  be  an  agent  except  a  lunatic,  imbecile  or  child  of 
tender  years.* 

As  a  rule  a  person  cannot  at  the  same  time  be  both  a  party 
to  the  transaction  and  the  agent  of  the  opposite  party;*  though 
with  the  full  knowledge  and  consent  of  the  opposite  party 
there  is  no  legal  incapacity  to  so  act." 

I  Bennett  y.  Brumfitt,  L.  R  8  C.  P.  thereby  adoptei^  the  printed  heading 

2&    But  it  must  appear  that  it  was  as  their  signature.    To  the  same  ef- 

the  intention  to  adopt  this  as  his  feet:  Schneider  v.  Norris,  2  M.  &  S. 

signature.    Board  man  v.  Spooner,  13  286;  Saunderson  v.  Jaokson,  2  B.  & 

Allen  (Masa),  853,  90  Am.  Dea  196;  P.  238;  Tourret  v.  Cripps,  48  L.  J.  Ch. 

Wood  on  Statute  of  Frauds,  §  412.  567. 

2Grieb  v.  Cole,  60  MJch.  397.    "It  'Canterberry  v.  MUler,  76  BL  355. 
is  a  sufficient  signing  if  the  name  be  *  Mechem  on  Agency,  §  57. 
in  print,  and  in  any  part  of  the  in-  ^  Mechem  on  Agency,  §  68.    One 
strument,  provided  that  the  name  is  party  to  the  contract  cannot,  there- 
recognized  and  appropriated  by  the  fore,  be  the  agent  of  the  other  to 
party  to  be  his.    Drury  v.  Young,  58  bind  the  latter  by  signing  the  mem- 
Md.  546,  42  Am.  R.  343.    In  this  case  orandum.    Sharman  v.  Brandt,  L.  R 
the  defendants  wrote  the  note  or  6  Q.  K  720;  Wilson  v.  Lewistbn  Mill 
memorandum  on  one  of  their  printed  Ca,  150  N.  Y.  814,  44  N.  E.  R  959,  55 
letter-heads   containing   their   firm  Am.  St  R  680. 
and  individual  names,  but  did  not  ^  Mechem  on  Agency,  §  681 
sign   it.     Held,  sufficient,  as   they 
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§453.  How  appointed. —  The  language  of  the  fourth  sec- 
tion of  the  statute  requires  that,  as  to  interests  in  land,  the 
authority  of  the  agent  shall  be  conferred  by  writing,  but  no 
such  requirement  is  found  in  the  seventeenth  section.  That 
the  agent  must  be  ''  thereunto  lawfully  authorized  "  is  the  only 
requirement.  Tl^p  power  of  the  agent,  therefore,  in  this  case 
may  be  conferred  in  the  same  manner  as  in  other  cases  —  either 
by  a  prior  authorization,  express  or  implied,^  or  by  a  subse- 
quent ratification.*  Evidence  of  such  a  ratification  would  be 
found,  for  example,  where  the  principal  afterward  adopted 
and  delivered  a  memorandum  made  by  another,  as  a  memo- 
randum of  his  agreement.' 

It  is  not  essential  that  the  agent  shall  be  specially  author- 
ized to  sign  the  memorandum;  here,  as  elsewhere,  it  is  suffi- 
cient if  the  making  of  such  a  memorandum  falls  within  the 
general  scope  of  his  authority.* 

§454. Several  owners  acting  in  unison  —  One  as 

agent  for  all.-^ But  though  owners  of  several  interests  are 
acting  in  unison,  one  has  not  thereby  any  implied  power  to 
bind  the  others;  and  the  mere  fact  that  one  has,  in  writing, 
expressed  his  willingness  to  sell  if  the  others  did,  gives  no  au- 
thority to  the  others  to  bind  him,  and  this  writing  does  not 
constitute  such  a  memorandum  as  will  defeat  the  statute.* 

§  456.  How  sign. — The  appropriate  manner  for  an  agent  to 
sign  is  to  write  his  principal's  name,  followed  by  such  a  state- 
ment as  indicates  that  it  was  done  by  him  as  agent;  as,  A  B 
by  C  D,  his  agent ;  or,  for  A  B,  C  D  agent,  etc.*  But  though 
these  forms  are  appropriate  they  are  not  indispensable,  and  the 
agent  may  sign  his  principars  name  alone,^  or  his  own  name 

iSee  Mechem  on  Agency,  §§  80-  *  Griffith  Ca  v.  Humber,  [1899]  2 

106.  Q.  R  414. 

^Mechem  on  Agency,  §  145;  Mao-  &  Tompkins  v.  Sheehan  (1899),  158 

lean  v.  Dunn,  4  Bing.  722;  Soames  N.  Y.  617,  53  N.  K  R.  502L 

V.  Spencer,  1  DowL  &  R.  82.  ^  See  Mechem  on  Agency,  §  482L 

'  Hawkins  v.  Cliaoe,  19  Piok.  (Mass.)  "^  See  Mechem  on  Agency,  §§  427- 

602.  429;    Hawkins   y.  Chaoe,  19   Pick. 
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alone.'    So  he  may  sigu  bis  name  in  full  or  in  part,'  or  may 
use  his  initials  only.' 

§  4to6, Where. —  Unless  the  statute  requires  the  signa- 
ture to  be  at  the  end  —  and  the  word  "  subscribed  "  has  been 
held  to  amount  to  such  a  requirement/ — the  agent's  signature 
may  be  in  any  part  of  the  memorandum,  provided  it  was  in* 
tended  to  have  eflfect  as  such.* 

(Mas&)502;  Claaon  v.  Bailey,  14  Johna  Knight  v.  Crockford,  1  Espi  190;  Pen- 

(N.  Y.)  484;  Hunter  v.  Giddings,  97  niman  v.  Hartshorn,  18  Mass.  87); 

Mass.  41,  98  Am.  Dea  54  and  (2)  that  the  authority  of  one 

But  in  Simpson  v.  Ck)mmonwealth,  person  to  sign  for  another  need  not 

89  Ky.  412,  12  a  W.  R.  680,  the  court  itself  be  proved  by  other  evidence, 

held  that  the  signing  by  the  agent,  but  may  weU  be  proved  by  parol  evi- 

in  the  prinoipars  presence  and  by  his  dence.** 

direction,  of  the   principal's  name  Thus,  a  memorandum  in  this  form: 

alone,  was  neither  a  signing  by  the  "W.  H.  Hawkins  &  Ca,  Bought  of 

principal  nor  the  agent  within  the  William   H.    Chace,"  eta,  is   suffi- 

meaning  of  the  statute.  ciently  signed  by  Chace  if  written 

^Wiener  v.  Whipple,  68  Wis.  298,  by  an  authorized  agent    Hawkins  v. 

40  Am.  R  775;  Trueman  v.  Loder,  11  Chace,  supra. 

Ad.  &  EL  589, 594;  Higgins  v.  Senior,  So  a  memorandum,  by  an  author- 

8  M.  &  W.  840;  StoweU  v.  Eldred,  89  ized  agent,  in  this  form:  "Bought 

Wis.  014;   Huntington  y.  Knox,  7  for  Isaac  Clason  of  Bailey  &  Voor- 

Cush.  (Masa)  37L  hees,"  eta,  is  thereby   sufficiently 

2  See  ante,  §  451.  signed  to  bind  each.  Clason  v.  Bailey» 

3  Salmon  Falls  Mfg.  Ca  v.  Ooddard,  14  Johns.  (N.  Y.)  484.  In  Merritt  v. 
14  How.  (XJ.  a)  440.  Clason,  12  id.  102,  7  Am.  Dea  280, 

^ Davis  V.  Shields,  20  Wend.  (N.  Y.)  the  memorandum  was:  ''Bought  of 

341 ;  James  v.  Patten,  0  N.  Y.  9,  55  Daniel  &  Isaac  Merritt    .    •    .     for 

Am.  Dea  870;  In  re  Clifford,  2  Saw.  Isaac  Clason,"  eta    Said  the  coui-t: 

(U.  S.  C.  C.)  428.  ''  In  the  body  of  this  memorandum 

^In  Hawkins  v.  Chace,  19  Pick,  the  name  of  Is&aG  Clason,  the  de- 
(Mass.)  502,  it  is  akid:  "Two  things  fendant,  is  written  by  his  agent, 
may  be  conceded,  as  weU  settled  by  whom  he  had  expressly  authorized 
authorities:  (1)  that  to  constitute  a  to  make  this  contract  The  memo- 
signing  within  the  meaning  of  the  randum,  therefore,  is  equally  bind- 
statute  of  frauds,  it  is  not  necessary  ing  on  the  defendant  as  if  he  had 
that  the  signatures  be  placed  at  the  written  it  with  his  own  hand;  and 
bottom,  but  if  the  party  to  be  charged  if  he  had  used  his  own  hand,  instead 
has  inserted  his  name  in  any  part  of  of  the  hand  of  his  agent,  the  law  is 
the  paper,  in  his  own  handwriting,  it  well  settled  that  it  is  immaterial,  in 
is  sufficient  to  ^ive  it  effect  (Saunder-  such  a  case,  whether  the  name  is 
son  V.  Jackson,  2  Bos.  &  PuL  238;  written  at  the  top,  or  in  the  body,  or 
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§457.  — ^Delegation. —  Like  other  mechanical  acts,  the 
signing  by  the  agent  may  be  through  the  medium  of  another,  as 
his  clerk,  who  signs  in  his  presence  and  by  his  direction.*  But, 
on  the  other  hand,  where  the  agency  is  a  personal  one,  it  can- 
not be  delegated,^  and  hence  if  one  person  is  authorized  to  make 
the  memorandum,  one  signed  by  another  person  will  not  suf- 
fice.' 

§  458. Not  as  witness. —  The  signature  of  the  agent 

which  will  suflBce  must,  moreover,  be  that  of  the  agent  as  agent; 

at  the  bottom  of  the  memorandum,  tract  of  sale  so  as  to  make  it  legaUj 
It  is  equally  a  signing  within  the  binding  on  the  partiea  Nor  is  it  at 
statute."  all  material  that  the  names  should 
So  a  memorandum  in  a  broker's  be  written  at  the  bottom  of  the 
book  in  this  form  is  sufficient:  *'9th.  memorandum.  It  is  sufficient  if  the 
W.  W.  Goddard  to  T.  R  Cknldington  names  of  the  principals  are  inserted 
&  Ca,"  followed  by  items  and  terma  in  such  form  and  manner  as  to  indi- 
This  memorandunl  shows  that  Grod-  cate  that  it  is  their  contract,  by 
dard  is  the  seller  and  Coddington  &  which  one  agrees  to  sell  and  the 
Ca  the  buyers;  and  such  writing  of  other  to  buy  the  goods  or  merchan- 
their  names  by  their  duly-authorized  dise  specified  upon  the  terms  therein 
agent  is  sufficient  without  further  expressed.  It  is  the  substance,  and 
signing.  Coddington  v.  Goddard,  16  not  the  form,  of  the  memorandum. 
Gray  (Mass.),  436.  SaidBigelow,  C.  J.:  which  the  law  regarda  The  great 
"  We  know  of  no  case  in  which  it  has  purpose  of  the  statute  is  answered, 
been  held  that  the  signature  of  the  if  the  names  of  the  parties  and  the 
name  of  the  agent  through  whom  the  terms  of  the  contract  of  sale  are 
contract  is  negotiated  should  appear  authenticated  by  written  evidence, 
in  the  writing.  It  is  sufficient  if  the  and  do  not  rest  in  parol  proof.  Pen- 
names  of  the  parties  to  be  charged  niman  v.  Hartshorn,  18  Masa  87; 
are  properly  inserted,  either  by  them-  Hawkins  v.  Chace,  19  Pick.  (Mass.) 
selves  or  by  some  person  duly  au-  502,  505;  Fessenden  v.  Mussey,  11 
thorized  to  authenticate  the  docu-  Gush.  (Mass.)  127;  Morton  v.  Dean.  13 
nient  Brokei*s  and  auctioneers  are  Met.  (Mass.)  385;  Salmon  Falls  Mfg. 
deemed  to  be  the  agents  of  both  pai>  Ca  v.  Goddard,  14  How.  (U.  S.)  446." 
ties,  and  by  virtue  of  their  employ-  See  also  New  Ehigland  Dressed 
ment  stand  in  such  relation  to  their  Meat  Ca  v.  Standard  Worsted  Co., 
principals  that  they  can  sign  the  165  Mass.  328,  43  N.  E.  R.  112. 
names  of  the  parties  to  a  contract  of  ^  Williams  v.  Woods,  16  Md.  220. 
sale  effected  through  their  agency.  ^  Mechem  on  Agency,  §  185. 
Such  authority  is  implied  from  the  •  Henderson  v.  Barnewall,  1  Y.  & 
necessity  of  the  case;  because  with-  J.  387.  In  this  case  a  broker's  clerk 
out  it  they  could  not  complete  a  con-  was  deputed  to  make  the  memoran- 
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OH.  VII.]  OONTEAOT   UNDEB   STATUTE  OF  FRAUDS.      [§§  459,  460. 

if,  therefore,  he  signs  merely  as  a  witness  to  the  transaction,  it 
is  not  enough.^ 

§  459.  One  person  as  agent  of  both  parties. — A  person  may 
act  as  the  agent  of  two  or  more  parties  in  the  same  transaction 
if  his  duties  to  each  are  not  such  as  to  require  him  to  do  incom- 
patible things;  but  wherever,  from  the  nature  of  his  employ- 
ment, each  of  two  principals  whose  interests  are  antagonistic 
is  entitled  to  the  benefit  of  the  agent's  judgment,  discretion  or 
personal  inlBuence,  the  agent  will  not  be  permitted  to  act  for 
both  in  the  same  transaction,  except  with  their  full  knowledge 
and  consent.*  If,  however,  with  full  knowledge  of  his  relations 
to  each,  they  see  fit  to  mutually  confide  in  him,  there  is  no 
legal  objection  to  it,  nor  can  either  principal  afterwards  escape 
responsibility  because  of  such  double  employment.' 

§  460. ETidence  of  authority  to  sign  for  both. —  But 

while  one  person  may  thus  act  for  both  parties,  such  a  double 
relation  will  not  be  lightly  inferred,  but  the  evidence  must  be 
such  as  to  indicate  an  intention  on  the  part  of  both  that  the  act 
of  the  agent  should  be  their  act  respectively.*  Thus,  where  the 
plaintiff's  traveling  agent  wrote  out  an  order  for  goods  in  du- 
plicate upon  printed  headings  in  the  presence  of  the  defendant, 
handing  him  the  duplicate  and  retaining  the  original,  it  was 
held  that  there  was  no  evidence  in  this  that  plaintiff's  agent 
was  authorized  to  sign  the  memorandum  as  defendant's  agent 
also.* 

dum,  and  it  was  held  that  a  memo-  the  buyer  of  goods  requested  the 

randum  made  by  the  broker  would  agent  of  the  seller  to  write  a  note  of 

not  suffice.  the  contract  in  the  buyer's  book, 

1  Oosbell  v.  Archer,  2  Ad.  &  £1. 500.  which  the  agent  did,  and  signed  it 

^Mechem   on    Agency,  §67,  and  with  his  own  name.  .Held,  that  thia 

cases  cited.  request  did  not  constitute  him  the 

'  Mechem  on  Agency,   §  67,  and  buyer*s  agent,  so  as  to  make  his  sig- 

cases  cited.  nature  bind  the  buyer.    It  was  said, 

*  See  extract  from  Murphy  v.  Boese,  however,  by  Collman,  J.,  that  if  he 

Ii.  R  10  Exoh.  126,  in  second  note  had  signed  the  buyers  name  instead 

below.  of  his  own  the  case  might  have  been 

<^  Murphy  v.  Boese,  8uprcu    So  in  dilTerent 
Graliam  v.  Musson*  6  Bing.  N.  C.  608,  • 
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§  460.]  LAW   OF   SALE.  [bOOK   I. 

But  in  another  case  plaintiff  had  goods  in  the  possession  of 
his  agent  and  went  with  the  defendant  to  the  agent's  premises 
and  there  conducted  a  bargain  in  the  agent's  presence.  The 
agent  thereupon  made  a  memorandum  in  his  book  and  also  a 
counterpart,  tore  out  the  memorandum  and  gave  it  to  defend- 
ant, who  kept  it  and  carried  it  away.  Before  going,  defendant 
requested  an  alteration  to  be  made  in  the  memorandum,  and 
the  agent  made  it  with  the  plaintiff's  assent.  The  memoran- 
dum was  in  the  following  form:  "Messrs.  Evans  (the  defend- 
ants) bought  of  T.  T.  &  W.  Noakes  (the  agents),  T.  Durrell '' 
(the  plaintiff),  followed  by  a  description  of  the  goods  and  the 
price.  The  counterpart  entry  was,  "Sold  to  Messrs.  Evans, 
T.  Durrell,"  etc.  It  was  held  that  there  was  evidence  to  go  to 
the  jury  that  the  agent  in  making  these  entries  was  the  agent 
of  the  defendant  as  well  as  the  plaintiff,  and  if  he  was,  then  his 
writing  the  name  "  Messrs.  Evans  "  was  a  sufficient  signing  to 
bind  them.^ 

•  ^  DurreU  y«  Evans,  1  H.  ft  C.  174^  eer's  clerk  Blgning  as  the  agent  of 

reversing  s.  a,  6  H.  ft  N.  600.    (Gra-  both  partie&    In  Lord  St  Leonardos 

ham  V.  Musson,  supra,  was  distin-  work   on  Vendors  and  Purchasers 

guished,  and  the  case  was  likened  to  (14th  ed.,  p.  147)  he  explains  the  prin- 

Johnson  v.  Dodgson,  2  M.  &  W.  653.)  ciple  upon  which  the  auctioneer  can 

In  the  later  case  of  Murphy  v.  Boese,  bind  both  vendor  and  purchaser  by 

ffupm.  Pollock,  R,  said:   "I  think  his  signature,  citing  Earl  of  Glengal 

that  it  is  extremely  important  in  all  v.  Barnard,  1  Keen,  769,  and  Emmer- 

those  cases  in  which  it  is  attempted  son  v.  Heelis,  2  Taunt  88,  and  stat- 

to  prove  an  implied  agency,  or  that  ing  that  the  implied  agency  of  an 

there   is   evidence  from  which  an  auctioneer  is  not  extended  to  other 

agency  may  be  inferred,  to  take  into  cases.     Therefore  the  present  case 

account  the  character  of  the  parties  is  not  within  this  exceptional  rule, 

and  their  usual  course  of  dealing.  The  case  to  which  it  has  the  nearest 

The  act  requires  that  the  note  of  the  analogy  is  that  of  Durrell  v.  Evans, 

bargain  should  be  signed  by  an  agent  1  H.  ft  .0.  174,  31  L.  J.  (Ex.)  337,  and 

of  the  party  to  be  charged.    At  first  it  is  remarkable  that  when  that  case 

sight  it  would  seem  odd  that  where  came  before  the  court  of  exchequer, 

two   contracting   parties    meet  to-  Lord  Penzance  seems  to  have  drawn 

gether,  that  one  who  is  in  a  position  the  conclusion  that  what  was  done 

somewhat  adverse  to  the  other  should  was  nothing  more  than  what  occurs 

be  his  representative  and  agent.  But  in  making  out  and  giving  an  invoice, 

no  doubt  such  a  thing  may  happen,  I  am  bound  to  say  that  I  agree  with 

as  in  the  instance,  which  has  very  his  reasoning,  and  I  will  apply  it  to 

properly  been  cited,  of  the  auction-  the  present  case.    I  think  DurreU  v. 


CH.  VII.]  CONTKACT   UKDEB   STATUTE   OF  PBAUDS.  [§  401. 

§  461,  Signing  by  auctioneer • —  An  auctioneer  employed  by 
the  owaer  of  real  or  personal  property,  or  of  rights  of  any  kind, 
to  sell  or  dispose  of  the  same  at  auction,  is  primarily  the  agent 
of  the  owner,  and  of  him  alone ;  and  he  remains  his  agent  ex- 
clusively up  to  the  moment  when  he  accepts  the  bid  of  the  pur- 
chaser and  knocks  down  the  property  to  him.  Upon  the  accept- 
ance of  the  bid,  however,  the  auctioneer  becomes  the  agent  of 
the  purchaser  also,  to  the  extent  that  it  is  necessary  to  enable 
the  auctioneer  to  complete  the  purchase,  and  he  may  therefore 
bind  the  purchaser  by  entering  his  name  as  such  and  by  sign- 
ing the  memorandum  of  the  sale.^  Such  a  signing  is  suiRcient 
to  satisfy  the  statute  of  frauds.'  But  in  order  to  so  bind  the 
purchaser,  the  entry  of  the  name  of  the  purchaser  must  be  done 

EvaDS,  supra,  can  only  be  supported       >  Bent  v.  Cobb,  supra;  Sanborn  v. 

if  it  decides  that  the  agency  did  not  Chamberlin,  101  Mass.  409:  Crai^  v. 

commence  tiU  after  the  memoran-  Godfrey,  1  Cal.  415,54  Am.  Dec.  299; 

dam  had  been  written  out.  and  that  Thomas  v.  Kerr,  supra,-*  Harvey  v. 

wiU  distinguish  it  from  the  facts  be-  Stevens,  43  Yt  658;  Hart  v.  Woods, 

fore  u&    It  might  be  said  that  the  7  Blackf.  (Ind.)  568;   Adams  v.  Mc- 

direction  given  by  the  defendant  to  Millan,  7  Port  (Ala.) 73;  O'Donnell  v. 

Noakes,  the  factor,  to  alter  the  instru-  Leeman,  43  Ma  158;  Linn  Boyd  To- 

ment  was  an  adoption  of  his  act  in  bacco  Co.  v.  Terrill,  13  Bush  (Ky.), 

preparing  it,  or  a  recognition  ab  ini-  463;  Brent  v.  Green,  6  Leigh  (Va.),  16; 

tio  of  the  whole  document  as  con-  Pike  v.  Balch,  88  Me.  302;  Pugh  v. 

taining  the  contract    Or  one  might  Chesseldine,  11   Ohio,  109,  37  Am. 

go  further  and  say  that»  from  the  Dec.414;McCombv.  Wright,  4  Johns, 

nature  of  the  transaction  and  the  (N.  Y.)  Ch.  659;  First  Baptist  Churcli 

meeting  of  the  parties  at  the  office,  v.  Bigelow,  16  Wend.  (N.  Y.)  2S;  Davis 

it  might  be  thought  that  there  was  v.  Rowell,  2  Pick.  (Mass.)  64,  13  Am. 

evidence   that  it  was   meant  that  Dec.  398;  Morton  v.  Dean,  13  Mete. . 

Noakes  should  act  as  the  scribe  of  (Mass.)  385;  Johnson  v.  Buck,  35  N. 

both  parties  in  drawing  up  a  note  of  J.  L.  338,  10  Am.  R  243;  Farebrotlier 

the  contract    But  here  there  is  an  v.  Simmons,  5  R  &  Aid.  333:  Simon 

entire  absence  of  any  act  of  recogni-  v.  Motives,  8  Burr.  1921 ;  Hinde  v. 

tion  by  the  defendant  of  the  traveler  Whitehouse,  7  East,  558;  White  v. 

as  his  agent"  Proctor,  4  Taunt  209;  Emmerson  v. 

I  Bent  V.  Cobb,  9  Gray  (Mass.),  397,  Heelis,  2  Taunt  Sa    But  where  the 

69  Am.  Dea  295;  Doty  v.  Wilder,  15  auctioneer  is  a  party  in  interest,  Ins 

111.407,  60  Am.  Dea  756;  Thomas  v.  memorandum  is  not  sufficient    Bent 

Kerr,  8  Bush  (Ky.),  619,  96  Am.  Dec.  v.  Cobb,  supra;  TuU  v.  David,  45  Mo. 

263;  Walker  v.   Herring,  21  Gratt  444,  100  Am.  Dea  385;  Johnson  v. 

(Ya.)  678»  8  Am.  R.  6ia  Buck,  35  N.  J.  U  388, 10  Am.  R.  243. 
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§  461.]  LAW   OF   SALE.  *  [bOOK  I. 

by  the  auctioneer  or  his  clerk  immediately  upon  the  acceptance 
of  his  bid  and  the  striking  down  of  the  property;  it  must  be 
done  at  the  time  and  place  of  the  sale,  and  cannot  be  done 
after  the  sale  is  over.*  The  principle  upon  which  this  rule  is 
founded,  as  is  paid  by  a  learned  judge,  is  "  that  the  auctioneer 
at  the  sale  is  the  agent;  that  the  purchaser,  by  the  act  of  bid- 
ding, calls  on  him  or  his  clerk  to  put  down  his  name  as  the 
purchaser.  The  entry,  being  made  in  his  presence,  is  presumed 
to  be  made  with  his  sanction,  and  to  indicate  his  approval  of 
the  terms  thus  written  down.  In  such  case  there  is  but  little 
danger  of  mistake  or  fraud.  But  if  a  third  person,  not  pres- 
ent, or  even  the  auctioneers,  may  afterward  add  the  name  of 
another  purchaser,  they  may  strike  out  the  name  already  in- 
serted and  substitute  that  of  a  new  and  different  purchaser. 
They  may  defeat  rights  already  vested.  They  may  inlpose  lia- 
bilities never  contracted.    The  party  to  be  charged  may  thus 

>Mechem  on  Agency,  §893,    *'It  "The  name  of  the  bidder  must  be 

appears  now  to  be  settled  by  the  Eng-  entered  by  the  auctioneer,  or  by  his 

lish  authorities,  .    .   .    that  the  auc-  olerk    under   his  direction,  on  the 

tioneer  is  a  competent  agent  tosign  spot."    Shaw,  J.,  in  Gill  v.  BickneU, 

for  the  purcliaser  either  of  lands  or  2  Gush.  (Mass.)  355,  358. 

goods  at  auction;  and  the  insertion  "The  law,  therefore,  when  it  al- 

of  his  name  as  the  highest  bidder  in  lows  him  (the  auctioneer)  to  act  in 

the  memorandum  of  the  sale  by  the  the  nearly  unprecedented  relation  of 

auctioneer,  immediately  on  receiving  agent  for  both   parties,  imposes  a 

his  bid  and  striking  down  the  ham-  qualification  not  applied  in  the  usual 

mer,  is  a  signing  Within  the  statute  casesof  agency,  and  requires  that  the 

80  as  to  bind  the  purchaser.*'    Chan-  single  act  for  which,  almost  from  ne- 

cellor  Kent,  in  McC^mb  v.  Wright,  4  cessity,  he  is  authorized  to  perform 

■Johns.  Ch.  (N.  Y.)  659,  663.  for  the  buyer,  shall  be  done  at  the 

"It  is  now  well  settled  by  authori-  time  of  sale,  and  before  the  termina- 

ties,  that  a  sale  of  real  estate  at  auc-  tion  of  the  proceedmgs.'*    Kent,  J., 

tion,  where  the  name  of  the  bidder  in  Horton  v.  McCarty,  53  Me.  394-398. 

is  entered  by  the  auctioneer,  or  by  To  the  same  effect,  see  Craig  v.  God- 

his  clerk  under  his  direction,  on  the  froy,  1  CaL  415,  54  Am.   Dec.  299, 

spot,  and  such  entry  is  so  connected  where  the  entry  was  held  too  late, 

with  the  subject  and  terms  of  sale  as  though  made  in  the  afternoon  of  the 

to  make  a  part  of  the  memorandum,  same  day;   Hicks  v.  Whitmore,  13 

is  a  contract  in  writing,  so  as  to  take  Wend.  (N.  Y.)  548,  where  one  hour's 

the  case  out  of  the  statute  of  frauds."  delay  was  held  fataL 
Story,    J.,    in    Smith    v.   Arnold,   5 
Mason  (U.  &  a  C),  414,  419. 
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CH.  VII.]  CONTBACT   Uin>£B  STATUTE  OF  FBATJD8.  [§  462. 

"be  held  liable  by  a  writing  he  never  saw,  signed  by  an  agent 
of  whom  he  never  heard."  * 

§  462.  But  auctioneer  who  sells  his  own  goods  cannot  sign 
for  buyer. —  Where,  however,  the  auctioneer  is  himself  the 
seller  of  the  goods,  this  implied  power  to  bind  the  buyer  does 
not  exist,*  inasmuch  as  the  same  party  cannot,  as  has  b'^en  seen,' 
be  at  once  both  party  and  agent  for  the  opposite  party,  with- 
out the  latter's  knowledge  and  consent.  With  such  express  con- 
sent, however,  he  may  act  for  both.* 

But  the  clerk  of  the  auctioneer  may  act  as  agent  for  both 
parties,  and  his  memorandum  will  bind  both.* 

1  Staples,  J.,  in  Walker  v.  Herring,  clerk  of  the  auctioneer.  When  the 
21  Gratt  (Va.)  678, 8  Am.  R.  616.  bids  are  announced,  and  the  property 

2  In  Johnson  v.  Buck,  85  N.  J.  L.  struck  off,  the  clerk  is  the  agent  of 
338,  10  Am.  R  243,  it  is  said:  "The  both  parties  to  record  the  sales  and 
agent,  to  make  the  signature,  must  affix  the  signature  of  the  purchasers, 
be  some  third  person.  Neither  of  the  although  he  is  employed  to  act  as 
contracting  parties  can  be  agent  for  clerk  by  the  auctioneer.  No  reason 
the  other.  A  signature  by  the  vendor  for  his  disability  to  act  as  agent  for 
or  purchaser,  of  the  name  of  the  the  purpose  of  making  the  signature 
other,  is  not  a  sufficient  signing,  of  the  purchaser,  as  between  the  lat- 
W right  T.  Dannah,  2  Camp.  203;  ter  and  the  auctioneer,  can  be  ad- 
Rayner  v.  Linthome,  2  C.  &  P.  124;  duced,  which  ^nlf  not  opemte  equally 
Sharman  v.  Brandt,  L.  R  6  Q.  B.  720;  to  exclude  the  auctioneer,  where  the 
Bent  V.  Cobb,  9  Gray  (Mass.),  397,  69  litigation  is  directly  between  the 
Am.  Dec.  *295.  Where  the  suit  is  vendor  and  purchaser.  The  question, 
brought  by  the  auctioneer  himself,  in  every  case,  is  one  of  fact,  whether 
for  the  purposes  of  that  suit  he  is  re-  the  person  by  whom  the  signature 
garded  as  a  contracting  party,  and  has  been  made  was  an  agent  law- 
a  signing  by  him  of  the  name  of  fully  authorized  to  make  the  same, 
the  defendant  is  insufficient.  Fare-  Auctioneers  and  brokers,  by  virtue 
brother  v.  Simmons,  5  B.  &  Aid.  333."  of  their  business,  by  the  usages  of 
See  also  Smith  v.  Arnold,  5  Mason  trade,  are  assumed  to  have  such  au- 
(U.  S.  C.  C),  414;  Tull  v.  David,  45  thority;  and  where  the  auctioneers 
Mo.  444, 100  Am.  Dea  385.  clerk,  or  a  volunteer,  acts  openly  at 

'  See  ante,  §  452.  a  sale  in  entering  the  successful  bids, 

^Mechem  on  Agency,  §  68.  as  they  are  publicly  announced,  his 

5  In  Johnson  v.  Buck,  supra,  the  authority  to  act  for  the  purchaser  in 

court  further  say:  "But  the  reason  the  premises  is  established.    Conse- 

of  this   disqualification    to   be  the  quently,  it  lias  been  held  that,  in  a 

agent  of  the  purchaser,  for  the  pur-  suit  in  the  name  of  the  auctioneer 

pose  of  signing,  does  not  apply  to  the  against  a  purchaser  to  recover  tlie 
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§§  463,  464.]  LAW  OF  sale.  [book  i. 

§  463.  Broker  as  agent  of  both  parties.—  The  purchase  and 
sale  of  goods  is  constantly  being  effected  through  the  medium 
of  a  special  class  of  agents  called  brokers.  The  broker,  like  other 
agents,  owes  a  duty  of  fidelity  and  single-mindedness  to  his 
employer  which  renders  him  incompetent  to  enter  into  the  serv- 
ice of  both  parties  to  the  same  transaction,  ezcept  with  the  full 
knowledge  and  consent  of  both.*  With  this  knowledge  and 
consent,  however,  he  may  act  for  both,*  and  in  a  great  number 
of  mercantile  transactions  he  represents  both  parties  by  their 
express  or  implied  authority;  and  where  he  does  so,  his  signing 
of  the  name  of  each  party  binds  each.' 

§  464.  How  .authorized. —  This  authority  need  not  be 

expressly  conferred,  and  in  practice  ordinarily  is  not.  At  the 
outset  the  broker  is  the  agent  of  the  party  who  first  employed 
him,  but  he  becomes  the  agent  of  the  other  also,  when  the  lat- 
ter instructs  him  to  close  the  bargain,^  or  deals  with  him  as 
representing  both  parties,^  or  subsequently  ratifies  what,  as 
agent  of  both  parties,  he  has  assumed  to  do.*  When  so  author- 
ized he  has,  like  other  agents,  implied  authority  to  do  what- 
ever is  necessary  and  proper  to  carry  his  authority  into  effect, 
including  herein  the  signing  of  the  necessary  memorandum.^ 

prioe  of  the  gooda,  the  signing  of  the  a  broker,  originally  employed  by  the 

purchaser's  name  by  the  clerk  of  buyer,  having  dosed  a  bargain  with 

the  auctioneer^  upon  the  successful  the  sellers,  made  a  memorandum  of 

bid  being  announced,  is  a  sufficient  it,  at  the  time  and  in  their  presence, 

bid   within    the   statute.     Bird   v.  in  which  they  were   described  as 

Boulter,  4  B.  &  Ad.  443;  Browne  on  sellers,  it  was  held  that  the  sellers 

Frauds,  sec.  869;  Durrell  v.  Evans,  1  thereby   recognized    him    as   their 

H.  &  C.  174-188;  Gill  v.  Bicknell,  2  agent   alsa      Clason   y.   Bailey,  14 

Cush.  (Mass.)  355."  See  also  Wood  on  Johna  (N.  Y.)  484. 

Statute  of  Frauds,  §  427.  « Their  assent  may   be  presumed 

1  Mechem  on  Agency,  §§  943,  95a  where  they  receive  and  retain  with- 

2Mechem  on  Agency,  ^^943,  953.  out  dissent  a  memorandum  of  the 

•Wood  on  Statute  of  Frauds,  §429;  sale  made   by  the  broker  as  their 

Butler  v.  Tliomson,  92  U.  a  412;  New-  agent  as  well  as  of  the  other  party, 

berry  v.  Wall.  84  N.  Y.  576;  Bacon  v.  Newberry  v.  Wall,  35  N.  Y.  Super. 

Eccles,  43  Wia  227;  Coddington  v.  Ct  106;  s.  a,  65  N.  Y.  484;  a  a,  84 

Goddard,  16  Gray  (Mass.),  436.  N.  Y.  576;  Remiok  v.  Sandford,  118 

*  Coddington  v.  Goddard,  supra.  Mass.  102L 

*  Bacon  v.  Eccles,  suprcu  So  where  ^  Coddington  v.  Goddard,  miprcu 
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§  466.  When  special  agent. —  Where,  however,  he  is 

thus  anthorized  to  represent  the  other  party  in  a  single  trans- 
action inaugurated  by  the  broker  as  agent  of  the  first,  ho  is 
deemed  to  be  a  special  agent,  and  he  will  not  bind  such  other 
party  unless  he  keeps  within  the  limits  of  the  authority  con- 
ferred upon  him.* 

§  466. When  not  authorized  to  sign. —  And  where  he 

is  not  employed  to  make  the  contract,  but  simply  acts  as  a  go- 
between  to  bring  together  the  parties,  who  make  the  contract 
themselves,  he  has  no  implied  authority  therefrom  to  after- 
wards make  any  memorandum  of  the  contract  at  all.' 

§467.  ^^ Bought  and  sold  notes"  in  the  English  practice. 

In  England,  the  usages  of  London  have  entered  very  greatly 
into  the  law  upon  this  subject,  and  the  rights  and  obligations 
of  the  parties  are  therefore  much  governed  by  the  established 
usages  controlling  the  London  broker.  When  such  a  broker 
has  succeeded  in  making  a  contract,  says  Mr.  Benjamin  in  his 

^Thus  Id  Coddington  ▼•  Gkxldard,  vendor  to  act  in  conformity  with  the 
suprOf  where  the  broker,  acting  pri-  contract  to  which  his  principal  has 
marily  for  the  buyer,  did  not  include  agreed,  but  no  further,  and  he  can- 
in  the  memorandum  terms  and  con-  not  be  regarded  as  his  agent,  unless 
ditions  upon  which  the  seller  author-  he  complies  with  the  terms  of  his 
ized  him  to  close  the  sale,  it  was  held  special  authority  as  derived  from  the 
that  the  seUer  was  not  bound.  Said  contract  In  short,  a  broker  is  au- 
the  court:  "A  broker,  from  the  very  thprized  to  sign  only  that  contract 
nature  of  his  employment,  has  only  into  which  the  vendor  has  entered, 
a  limited  authority,  when  it  appears,  not  another  and  different  contract, 
as  it  does  in  the  present  case,  that  he  If  he  omits  to  include  in  the  memo- 
had  no  relation  to  a  party,  other  than  randum  special  exceptions  and  con- 
what  is  derived  from  a  single  con-  ditions  to  the  bargain,  he  signs  a 
tract  of  sala  When  he  applies  to  a  contract  which  he  has  no  authority 
vendor  to  negotiate  a  sale,  he  is  not  to  make,  and  the  party  relying  upon 
bis  agent.  He  does  not  become  so  it  must  fail,  because  it  is  shown  that 
until  the  vendor  enters  into  the  the  broker  was  not  the  agent  of  the 
agreement  of  sale.  It  is  from  this  vendor  to  sign  the  contract."  To 
agreement  that  he  derives  his  au-  same  effect:  Remick  v.  Sandford,  118 
thority,  and  it  must  necessarily  be  Mass.  102. 

limited  by  its  terms  and  conditions.        ^  Aguirre  v.  Allen,  10  Barb.  (N.  Y.) 

Ha  is  then  the  special  agent  of  the  74. 
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work  on  Sales,* "  he  reduces  it  to  writing,  and  delivers  to  each 
party  a  copy  of  the  terms  as  reduced  to  writing  by  him.  He 
also  ought  to  enter  them  in  his  book  and  sign  the  entry.  What 
he  delivers  to  the  seller  is  called  the  sold  note;  to  the  buyer, 
the  bought  note.  No  particular  form  is  required,  and  from  the 
cases  it  seems  that  there  are  four  varieties  used  in  practice. 
The  Jirst  is  where  on  the  face  of  the  notes  the  broker  professes 
to  act  for  both  the  parties  whose  names  are  disclosed  in  the 
note.  The  sold  note,  then,  in  substance,  says, '  Sold  for  A  B 
to  C  D,'  and  sets  out  the  terms  of  the  bargain ;  the  bought  note 
begins,  '  Bought  for  C  D  of  A  B,'  or  equivalent  language,  and 
sets  out  the  same  terms  as  the  sold  note,  and  both  are  signed 
by  the  broker.  The  second  form  is  whore  the  broker  does  not 
disclose  in  the  bought  note  the  name  of  the  vendor,  nor  in  the 
sold  note  the  name  of  the  purchaser,  but  still  shows  that  he  is 
acting  as  broker,  not  principal.  The  form  then  is  simply, 
*  Bought  for  C  D'  and  'Sold  for  A  B.'  The  third  form  is 
where  the  broker,  on  the  face  of  the  note,  appears  to  be  the 
principal,  though  he  is  really  only  an  agent.  Instead  of  giv- 
ing to  the  buyer  a  note, '  Bought  for  you  by  me,'  he  gives  it  in 
this  form :  '  Sold  to  you  by  me.'  By  so  doing  he  assumes  the 
obligation  of  a  principal,  and  cannot  escape  responsibility  by 
parol  proof  that  he  was  only  acting  as  broker  for  another,  al- 
though the  party  to  whom  he  gives  such  a  note  is  at  liberty  to 
show  that  there  was  an  unnamed  principal,  and  to  make  this 
principal  responsible.  Tha  fourth  form  is  where  the  broker 
professes  to  sign  as  a  broker  but  is  really  a  principal,  as  in  the 
cases  of  Sharmcm  v,  Brandt^  and  Rohhison  v.  Mollett^  in  which 
case  his  signature  does  not  bind  the  other  party,  and  he  cannot 
sue  on  the  contract. 

"  According  to  either  of  the  first  two  forms,  the  party  who 
receives  and  keeps  a  note,  in  which  the  broker  tells  him  in  ef- 
fect, '  I  have  bought  for  you,  or  I  have  sold  for  you,'  plainly 
admits  that  the  broker  acted  by  his  authority  and  as  his  agent, 
and  the  signature  of  the  broker  is  therefore  the  signature  of 

ig  276.  2L.  R  6  Q.  R  720.  «L.  R  7  EL  L.  802, 14  Eng.  R  177. 
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the  party  accepting  and  retaining  such  a  note ;  but  according 
to  the  third  form,  the  broker  s^ys,  in  effect,  ^  I  myself  sell  to 
you/  and  the  acceptance  of  a  paper  describing  the  broker  as 
the  principal  who  sells,  plainly  repels  any  inference  that  he  is 
acting  as  agent  for  the  party  who  buys,  and,  in  the  absence  of 
other  evidence,  the  broker's  signature  would  not  be  that  of  an 
agent  of  the  party  retaining  the  note;  and  by  the  fourth  form, 
the  language  of  the  written  contract  is  at  variance  with  the 
real  truth  of  the  matter." 

§  468. English  rules  governing  the  bought  and  sold 

notes. —  As  to  the  rules  governing  the  bought  and  sold  notes, 
Mr.  Benjamin  gives  the  following  summary:  ^ 

"  First  —  The  broker's  signed  entry  in  his  book  constitutes 
the  contract  between  the  parties,  and  is  binding  on  both.' 

'^  Secondly  —  The  bought  and  sold  notes  do  not  constittUe  the 
contract* 

"Thirdly — But  the  bought  and  sold  notes,  when  they  cor- 
respond and  state  all  the  terms  of  the  bargain,  are  complete 
and  sufficient  evidence  to  satisfy  the  statute;  even  though  there 
be  no  entry  ii^  the  broker's  book,  or,  what  is  equivalent,  only 
an  unsigned  entry.* 

1  Benjamin  on  Sales,  §  391  overruled  in  Sievewright  ▼.  Arohi- 

^  **  This  proportion  rests  on  the  au-  bald,  17  Q.  K  108,  20  L.  J.  Q.  R  529."* 

thority  of  Lord  Elienborougb  in  Hey-  •  "  This  is  the  opinion  of  Parke,  R, 

man  v.  Neale,2  Camp^  887,  of  Parke,  B.,  in  Thornton  v.  Charles,  9  M.  &  W.  802, 

in  Thornton  t.  Charles,  9  M.  &  W.  of  Lord  ElLenborough  in  I^eyman  y. 

802,  and  of  Lord  CampbeU,  C  J.,  and  Neale,  2   Camp.  337,  and  was  the 

Wightman    and    Patteson,  J  J.,    in  unanimous  opinion  of  the  four  judges 

Sievewright  v.  Archibald,  17  Q.  R  in  Sievewright  v.  Archibald,  17  Q.  R 

103, 20  L.  J.  Q.R  529  (and  of  the  court  lOa    The  decision  to  the  contrary, 

in  Thompson  v.  Gardiner,  1  C.  P.  D.  in  the  niei  priua  case  of  Thornton  v. 

777).    Gibbs,  CL  J.,  in  Cumming  v.  Meux,  M.  &  M.  48,  and  the  dici%un 

Roebuck,  Holt,  172;  Abbott,  C.  J.,  in  Goom  v.  Aflalo,  6  R  &  C.  117,  and 

Thornton  v.  Meux,  M.  &  M.  48;  Den-  Trueman  v.  Loder,  11  Ad.  &  E.  589, 

man,  C.  J.,  in  Townend  v.  Drake-  a^re  pointedly  disapproved  in  the  case 

ford,  1  Car.  &  K  20,  and  Lord  Abin-  of  Sievewright  v.  Archibald,  17  Q.  R 

ger  in  Thornton  v.  Charles,  9  M.  &  103,  20  L.  J.  Q.  R  629." 

W.  802,  are  authorities  to  the  con-  ^'^This  was  first  settled  by  Groom 

trary,  but  they  seem  to  liave  been  v.  Aflalo,  6  R  &  C  117,  and  reluct- 
25                                           385 
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"  Fourthly  —  Either  the  bought  or  sold  note  alone  will  sat- 
isfy the  statute,  provided  no  yariance  be  shown  between  it 
and  the  other  note,  or  between  it  and  the  signed  entry  in  the 
book.^ 

"  Fifthly  — Where  one  note  only  is  offered  in  evidence,  the 
defendant  has  the  right  to  offer  the  other  note  or  the  signed 
entry  in  the  book  to  prove  a  variance.* 

"Sixthly  —  As  to  varia/nce.  This  may  occur  between  the 
bought  and  sold  notes  where  there  is  a  signed  entry,  or  where 
there  is  none.  It  may  also  occur  when  the  bought  and  sold 
notes  correspond,  but  the  signed  entry  differs  from  them.  If 
there  be  a  signed  entry,  it  follows  from  the  authorities  under 
the^r*^  of  these  propositions  that  this  entry  will  in  general 
control  the  case,  because  it  constitutes  the  contract  of  which 
the  bought  and  sold  notes  are  merely  secondary  evidence,  and 
any  variance  between  them  could  not  affect  the  validity  of  the 
original  written  bargain.  If,  however,  the  bought  and  sold 
notes  correspond,  but-there  be  a  variance  between  them  taken 
collectively  and  the  entry  in  the  book,  it  becomes  a  question  of 
fact  for  the  jury  whether  the  acceptance  by  the  parties  of  the 
bought  and  sold  notes  constitute  evidence  of  a  new  contract 
modifying  that  which  was  entered  in  the  book.' 

"  Seventhly  —  If  the  bargain  is  made  by  correspondence,  and 
there  is  a  variance  between  the  agreement  thus  concluded  and 

antly  admitted  to  be  no  longer  ques-  for  granted  that  the  defendant  may 

tionable  in  Sievewright  ▼.  Archibald,  produce  his  own  bought  or  sold  note 

17  Q.  R  103,  20  L.  J.  Q.  R  529.''  to  show  that  it  does  not  correspond 

1  **  This  was  the  decision  in  Hawes  with  the  plaintiff '&" 
V.  Forster,  1  Mood.  &  Rob.  368»  of  the  >  *'This  is  the  point  established  by 
common  pleas  in  Parton  ▼.  Crofts,  16  Hawes  ▼.  Forster,  1  Mood.  &  R.  808, 
C.  R  (N.  S.)  11,  83  L.  J.  C.  P.  189  (and  according  to  the  explanation  of  that 
of  the  common  pleas  .  division  in  case  first  given  by  Parke,  R,  in  Thorn- 
Thompson  V.  Gardiner,  1  0.  P.  D.  ton  v.  Charles,  9  M.  &  W.  802,  after- 
777). "  wards  by  Patteson,  J.,  in  Sievewright 

2 "  Hawes  v.  Forster,  1  Mood.  &  v.  Archibald,  17  Q.  R  103,  20  L.  J. 

Rob.  368,  is  direct  authority  in  relar  Q.  R  529,  and  adopted  by  the  other 

tion  to  the  entry  in  the  book,  and  in  judges  in  this  last-named  case."  But 

all  the  cases  on  variance,  particularly  the  variance  must  be  one  in  meaning 

in  Pai-ton  v.  Crofts^  supra,  it  is  taken  and  not  in  lanffuage  merely. 
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the  bought  and  sold  notes,  the  principles  are  the  same  as  those 
just  stated  which  govern  variance  between  a  signed  entry  and 
the  bought  and  sold  notes.^ 

"  Eighthly — If  the  bought  and  sold  notes  vary,  and  there  is 
no  signed  entry  in  the  broker's  book,  nor  other  writing  show- 
ing the  terms  of  the  bargain,  there  is  no  valid  contract.^ 

"  Lastly  —  If  a  sale  be  made  by  a  broker  on  credit,  and  the 
name  of  the  purchaser  has  not  been  previously  communicated 
to  the  vendor,  evidence  of  usage  is  admissible  to  show  that  the 
vendor  is  not  finally  bound  to  the  bargain  until  he  has  had  a 
reasonable  time,  after  receiving  the  sold  note,  to  inquire  into 
the  sufQciency  of  the  purchaser,  and  to  withdraw  if  he  disap- 
proves." • 

§  469. ^^  Bought  and  sold  notes ''  in  the  United  States. 

The  usages  of  the  London  brokers  have  not  been  generally 
-adopted  in  the  United  States,  though  "  bought  and  sold  notes  " 
Are  not  rare ;  but,  in  general,  here  the  broker's  book  constitutes 
the  appropriate  place  for  his  entry,*  and  such  entries,  as  has 
been  seen  in  the  preceding  sections,  are  looked  upon  with  favor; 
and,  however  informal  or  inartificial  they  may  be,  if  they  con- 
tain the  essential  elements  of  the  contract  and  are  duly  signed 

1  "As   decided    in    Heyworth    v.  note  signed  by  the  broker  and  sent 

Knight,  17  C.  K  (N.  a)  298,  83  L.  J.  to  the  defendant" 
C  P.  298."  »  "This  was  decided  in  Hodgson  v. 

s  **  This  is  settled  by  Thornton  v.  Da  vies,  2  Campu  530,  and  as  the  si)e- 

Kempster,  5  Taunt  786;   Gumming  cial  jury  spontaneously  intervened 

V.  Roebuck,  Holt,  172;  Thornton  v.  in  that  case,  and  the  usage  was  held 

Meux,  1 M.  &  M.  43;  Grant  v.  Fletcher,  good  without  proof  of  it,  it  is  not  im* 

^  K  &  G.  436;    Gregson  y.  Rucks,  probable  that  the  custom  might  now 

4  Q.  R  737,  and  Sievewright  v.  Archi-  be  considered  as  judicially  recognized 

bald,  17  Q.  6.  103,  20  L.  J.  Q.  R  520.  by  that  decision,  and  as  requiring  no 

The  only  opinion  to  the  contrary  is  proof.    See  Brandao  v.   Bamett,   3 

that  of  Erie,  J.,  in  the  last-named  G.  R  519,  on  appeal  to  H.  of  L.  (s.  a, 

case.    In  one  case,  however,  at  nisi  12  Gl.  Sc  Fin.  787),  as  to  the  necessity 

priiLS  (Rowe  v.  Osborne,  1  Stark.  140),  for  proving  mercantile  usagea  Also, 

Lord  Ellenborough  held  the  defend-  1  Smith's  L.  G.  602  (ed.  1879);  but  it 

^nt  bound  by  his  own  signature  to  a  would  certainly  be  more  prudent  to 

bought  note  delivered  to  the  vendor,  offer  evidence  of  the  usage.*' 
which  did  not  correspond  with  the       ^  Bacon  v.  Eccles,  43  Wis.  227. 
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in  such  manner  as  signing  has  been  found  to  be  required,  Ihey 
will  suffice. 

If,  however,  the  parties  adopt  the  English  system,  the  rules 
laid  down  by  the  English  courts  would  of  couhs^  be  applicable.^ 

§  47(K  Revocation  of  broker's  authority. — The  au- 
thority of  the  broker,  like  that  of  any  other  agent  not  coupled 
with  an  interest,*  may  be  revoked  at  any  time  before  he  has 
acted,  as  in  making  the  memorandum ; '  but  after  he  has  signed, 
if  duly  authorized,  the  principal  cannot  withdraw,  except  in 
the  case,  warranted  by  usage  in  England,  of  a  sale  by  the  agent 
on  credit  to  a  person  not  previously  disclosed,  in  which  event 
the  principal  may  withdraw  within  a  reasonable  time  after  re- 
oeiving  the  sale  note,  if,  on  inquiry,  he  is  dissatisfied  with  the 
responsibility  of  the  purchaser.* 

§471.  Signing  by  partner. —  Not  only  may  the  signature 
of  the  agent  to  the  memorandum  evidencing  his  contract  for 
his  principal  bind  the  principal,  but  also  the  signature  of  one 
partner  to  a  memorandum  evidencing  an  agreement  made  by 
him  on  behalf  of  the  partnership  and  within  the  scope  of  its 
business  will  bind  the  other  partners;  and  this  is  upon  the 
basic  rule  of  all  partnerships  that  the  act  of  one  partner,  within 
the  scope  of  the  partnership  business,  is  the  act  of  the  copart- 
nership.' 

e.  Of  Alteration  of  the  Memorandum. 

§  472.  Alteration  of  executed  memorandum. —  In  general 
a  material  alteration  of  an  instrument  by  one  party  destroys 
its  effect  in  conferring  any  rights  whatever  upon  him ;  •  and 
the  other  party,  at  his  option,  may  repudiate  it  altogether  or 

iThus  if  "bought  and  sold  notes"  339,  n.;  Warwick  v.  Slade,  8  Camp, 

are  given,  a  material  variance  be-  127. 

tween  them  will  vitiate  them.  Bacon       *  Hodgson  v.  Davles,  2  Camp.  530. 
V.  Eccles»  43  Wis.  227;  Suydara  v.       » California  Canneries  Ca  ♦v.  Sca- 

aark,  2  Sandf.  (N.  Y.)  133;  Peltier  v.  tena.  117  CaL  447,  49  Pac.  R  462. 
Collins,  8  Wend.  (N.  Y.)  459.  'See  Bishop  on  Contracts,  §  746  et 

^Mechem  on  Agency,  §  938.  seq. 

'Farmer   ▼.   Robinson,   2   Camp. 
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rely  on  it  in  its  original  state.*  Hence,  if  the  seller  makes,  or 
causes  to  be  made,  a  material  alteration  in  the  memorandum 
after  it  has  taken  effect,  he  cannot  ignore  the  alteration  and 
enforce  it  as  it  stood.' 

§  473.  Memorandnm  not  to  be  altered  by  parol. — And  so, 

as  has  been  seen,'  the  completed  memorandum  is  not  to  be 
altered  or  modified  by  parol.  Hence,  "  where  a  contract,  af- 
fected by  the  statute,  has  been  put  in  writing,  and  the  plaint- 
iff, in  a  case  of  subsequent  oral  variation  of  some  of  the  terms 
of  the  written  agreement,  declares  upon  the  writing  as  quali- 
fied by  the  oral  variation,  he  cannot  prevail."  * 

§  474.  Discharge  or  substitution  of  agreement  may  be 
shown, —  But  this  rule  seems  not  to  prevent  a  showing  by 
parol  that  the  written  agreement  which  was  required  by  the 
statute  of  frauds  has  been  wholly  discharged,  or  that  some  new 
and  different  agreement  has  been  substituted  for  it.' 

1  Bishop  on  Contracts,  §  748.  ley  ▼.  Swanstrom,  40  Minn.  196, 41 N. 

« Powell  v.Divett  (1812),  15  East.  29;  W.  R  1029;  Hill  v.  Blake,  97  N.  Y. 

Molletty.Wackerbarth(1847),6Com.  216;  Carpenter  ▼.  OaUoway,  78  Ind. 

a  181,  17  L.  J.  Com.  P.  47,  57  Eng.  418;  Ruoker  ▼.  Harrington,  52  Ma 

Com.  Law,  18a  App.  48L 

'See  ante,  g  446  e^  acq.  ^See  Browne,  Statute  of  Frauds, 

4  Browne  on  Statute   of  Frauds,  §§  429-486;  Greenleaf  on  ETidence, 

§  411;  Augusta  Southern  R  Ca  y.  §  802;  Cummings  ▼.  Arnold  (1842),  8 

Smith  (1899),  106  Ga.  864  88  a  K  R  Meta  (Mas&)  486,  87  Am.  Dea  155; 

28;  Bums  t.  Fidelity  Real  Estate  Ox,  Steams  ▼.  Hall  (1851),  9  Gush.  (Mass.) 

62  Minn.  81,  58  N.  W.  R  1017;  Heis-  81. 
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§  475b  Subjects  yet  to  be  considered. 
478.  Executory  and  executed  con- 
*^tract& 

477^79. Intention  of  parties 

as  the  test 


§  480.  Specific  or  unascertained 
goods. 
481.  How  questions  classified. 


§  475.  Subjects  yet  to  be  considered. —  Having  considered 
the  questions  of  the  making  of  the  contract,  the  parties  to  it, 
and  its  form  and  sufficiency,  it  next  remains  to  consider  the 
effect  of  the  contract  in  passing  title  to  the  property  which 
was  the  subject-matter  of  the  contract.  This  question  depends 
largely  upon  the  distinction  between  executory  and  executed 
contracts. 

§476. 'Executory  and  executed  contracts.— As  has  been 
already  seen,  a  distinction  is  to  be  taken  between  a  present  sale, 
^^  e.,  a  present  transfer  of  the  title,  and  an  agreement  to  sell,  by 
virtue  of  which  the  title  is  to  be  transferred  at  some  future  time. 
The  first  is  the  executed  contract  or  sale  proper ;  the  latter  is 
the  executory  contract  or  the  contract  for  a  sale. 

Now  it  is  entirely  competent  for  the  parties  to  make  either 
form  of  contract,  and  where  they  have  clearly  and  unambig- 
uously made  one  form  or  the  other  there  can  be  no  difficulty. 
The  difficulty  arises  in  those  cases  in  which  they  either  had  no 
definite  intention  at  all,  or,  if  they  had,  they  have  failed  to 

make  it  clear. 
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The  consequences,  however,  are  material ;  for  if  the  title  has 
not  yet  passed,  the  intending  seller  is  charged  with  the  respon- 
Bibility  for  the  goods,  is  liable  for  their  loss,  has  no  present 
claim  for  the  price,  but,  at  the  same  time,  he  has  incurred  as 
yet  no  risk,  of  not  getting  his  pay.  If  the  contract  be  executed, 
on  the  other  hand,  all  this  is  changed;  for  the  risk  of  the  goods 
has  passed  to  the  purchaser,  who  is  liable  for  the  price,  while 
the  seller  has  either  the  price  in  hand  or  the  right  to  it,  and 
may  have  a  lien  upon  the  goods  to  secure  its  payment. 

§  477. Intention  of  the  piu*ties  is  the  criterion. — 

The  question  of  possession  is  sometimes  significant,  but  it  is 
not  the  criterion ;  for,  as  will  be  seen,  the  title  may  pass  though 
the  seller  retaiW  possession,  or  the  title  may  b^  telainted  though 
possession  has  been  given  to  the  prospective  purchaser.  The 
true  criterion  is  the  intention  of  the  parties,  to  be  discovered, 
when  possible,  from  their  express  declarations;  and  where  this 
is  not  possible,  to  be  gathered  from  all  the  circumstances  of 
the  case,  as  well  as  from  their  declarations,  if  any. 

§  478.  .  There  are,  however,  many  incidents  which,  as 

will  be  seen,  are  ordinarily  regarded  as  raising  a  presumption 
that  the  title  has  or  has  not  passed,  though  this  presumption 
yields  to  the  intention.  For  example,  it  is  said,^  *' Though  by 
the  general  rule  of  law  the  sale  is  not  complete  if  anything 
remains  to  be  done  between  the  parties,  yet  they  may  agree, 
either  expressly  or  tacitly,  to  change  this,  and  that  the  title  to 
the  property  shall  pass  at  once.  Conditio  qiiw  initio  contractus 
dicta  esty  postea  alia  pactione  immittari  potest?  Thus,  though 
it  is  implied  that  a  sale  is  for  ready  money  unless  otherwise 
agreed,  yet  the  condition  to  pay  immediately  may  be  waived, 
and  the  goods  at  once  passed  to  the  buyer.*  Writings  may  be 
agreed  to  be  made,  but  this  stipulation  may  be  changed  or 

1  In  Fuller  v.  Bean  (1857).  84  N.  H.       «  Citing  3  Kent,  Com.  486;  Sohind- 
290.  ler  v.  Houston,  1  Denio  (N.  Y.),  48; 

s  Citing  Dig.  18,  1,  6;   Alexander    Mixer  v.  Cook,  81  Me.  840;  Blackh. 
▼.  Gardner,  1  Bing.  N.  C.  671 ;  2  Kent,    Sale,  147. 
Com.  496;  Blackb.  on  Sale,  160. 
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waived.^  Measures  to  ascertain  quantity  or  price  may  be  agreed 
upon^  but  tacitly  waived  or  expressly  postponed,  or  dispensed 
with.^'« 

§  479. .  So  it  was  said  by  Lord  Brougham:  •  "  To  con- 
stitute a  sale  which  shall  immediately  pass  the  property,  it  is 
necessary  that  tiie  thing  sold  should  be  certain,  should  be 
ascertained  in  the  first  instance,  and  that  there  should  be  a 
prioe  either  ascertained  or  ascertainable.  But  the  parties  may 
buy  or  sell  a  given  thing,  nothing  remaining  to  be  done  for 
ascertaining  th«  specific  thing  itself,  but  the  price  to  be  after- 
wards ascertained  in  the  manner  fixed  by  the  contract  of  sale, 
or  upon  a  quomtum  valeat;  or  they  may  a^gree  that  the  sale 
shall  be  complete  and  the  property  pass  in  the  specific  thing, 
chattel  or  other  goods,  although  the  delivery  of  possession  is 
postponed,  and  although  nothing  shall  remain  to  be  done  by 
the  seller  before  the  delivery;  or  they  may  agree  that  nothing 
remains  to  be  done  for  ascertaining  the  thing  sold,  yet  that  the 
sale  shall  not  be  complete  and  the  property  shall  not  pass  till 
something  is  done  to  ascertain  the  amount  of  the  price.  The 
question  must  always  be,  what  was  the  intention  of  the  par- 
ties in  this  respect,  and  that  is  of  course  to  be  collected  from 
the  terms  of  the*  contract.  If  those  terms  do  not  show  an  in- 
tention of  immediately  passing  the  property,  until  something 
is  done  by  the  seller  before  delivery  of  possession,  then  the 
sale  cannot  be  deemed  perfected,  and  the  property  does  not 
pass  until  that  thing  is  done." 

§  480.  Specific  or  unascertained  goods. — In  addition  to  the 
question  of  the  executed  or  executory  nature  of  the  contract, 
the  character  and  situation  of  the  goods  are  material.  Are  the 
goods  specific  and  definitely  agreed  upon,  or  are  they  not  yet 
ascertained,  or  perhaps  not  yet  in  existence?  Are  they  now 
in  the  condition  in  which  they  are  to  be  delivered,  or  are  they 

1  Citing  Draper  v.  Jones,  11  Barb.       '  In  Logan  ▼.  Le  Mesurier,  6  Moore» 
(N.  Y.)  26a  P.  C.  lie. 

2  Citing  Macomber  y.  Parker,  13 
Pick.  (Mass.)  175. 
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yet  to  be  fitted  for  delivery  ?  Are  they  separated  from  the  mass 
of  which  they  previously  formed  a  part,  or  are  they  still  ia  the 
mass  and  yet  to  be  separated  and  set  apart  for  the  buyer  ?  These 
and  similar  questions  are  obviously  material ;  and  the  two  classes 
of  questions  present  a  variety  of  combinations. 

§  481.  How  questions  classified. — Attempting  to  group  these 

various  elements  in  logical  order  there  will  be  considered  here : 

L  Unconditional  contracts  for  the  sale  of  specific  chattels. 

11.  Conditional  contracts  for  the  sale  of  specific  chattels. 

IIL  Cont)*act8  respecting  existing  chattels  not  yet  identified. 

IV.  Contracts  respecting  goods  to  be  manufactured  or  grown. 

Y.  Contracts  reserving  ^t^  disponendi. 

Each  of  these  will  be  made  the  subject  of  a  separate  chapter, 

and  together  these  questions  will  form  the  subject-matter  of 

Book  IL 
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§  4S2, Or  though  goods  remain 

with  seller  as  bailee  for 
buyer. 

499-4^  Title  may  pass  though 
prioe  not  yet  paidL 

496-4»a Or  though  something 

remains  to  be  done  to  ascer- 
tain the  price. 

409.  The  question  is  one  of  inten- 
tion. 

600, 501.  Rules  for  determining  the 
intention. 

60^  Question  of  intention,  by  whom 
decided. 


§  4S2,  Purpose  of  this  chapter. 

4S3»  484.  Title  passes  at  once  on  un- 
conditional sale  of  specific 
chattel 

486,480.  Title  may  pckss  though 
goods  not  delivered. 

487, 48a Or  though  seller  is 

yet  to  make  delivery. 

489L Or  though  seller  is  to  do 

some  other  act  before  de- 
livery. 

490. Or  though  seller  is  to  do 

something  to  the  goods  after 
delivery. 

491. Or  though  goods  are  in 

hands  of  seller^s  bailee  or 
agent 

§  482.  Purpose  of  this  chapter. —  It  is  proposed  in  this 
chapter  to  take  up  what  is  perhaps  the  simplest  and  most  com- 
mon of  the  several  combinations  of  questions  referred  to  in  the 
preceding  chapter,  namely,  the  case  of  the  unconditional  con- 
tract to  sell  a  specific  chattel.  And  the  particular  question 
will  be  this:  Where  the  parties  have  in  mind  a  definite,  ascer- 
tained and  existing  chattel,  and  they  respectively  agree  with- 
out condition  or  qualification  that  one  shall  then  sell  and  the 
other  shall  then  buy  that  particular  chattel,  what  is  the  effect 
of  their  agreement  upon  the  transfer  of  the  title  to  the  chattel  ? 

To  this  question  it  is  believed  that  the  law  returns  the  an- 
swer which  forms  the  substance  of  the  following  section,  viz. : 

§  483«  Title  passes  at  once  on  unconditional  sale  of  spe- 
cific chattel. —  When  the  terms  of  the  contract  of  sale  have 
been  definitely  agreed  upon  and  the  goods  have  been  specific- 
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ally  ascertained,  and  nothing  remains  to  be  done  by  the  seller 
except  to  deliver  the  goods,  the  effect  of  the  contract,  as  be- 
tween the  parties  thereto,^  will,  unless  a  contrary  intention 
appears,  be  to  vest  the  title  to  the  property  immediately  in 
the  purchaser,  even  though  the  gooda  have  not  yet  been  de- 
livered or  paid  for.  The  purchaser  cannot,  indeed,  take  the 
goods  away  until  he  has  paid  for  them,  unless  a  term  of  credit 
has  been  given,  but  the  title  and  therefore  the  risk  of  the  goods 
will  be  in  him,  and  the  seller  may  have  his  remedies  for  the 
price.' 

1  The  questfoQ  may  be  effected,  of  the  bargain  the  property  was  in  the 
course,  by  the  rules  which  regulate  buyer.'  3o  in  2  Bl.  Com.  448,  citing 
the  effect,  so  far  as  creditors  and  sub-  Noy.  Kent  says:  *  When  the  terms  of 
sequent  purchasers  are  concerned,  of  sale  are  agreed  on,  and  the  bargain  is 
the  retention  of  possession  by  the  struck,  and  everything  tixat  the  seUer 
seller.  See  post  §§  962,  979.  But  has  to  do  with  the  goods  is  complete, 
those  rul?s  are  foi'oign  to  the  present  the  contract  of  sale  becomes  absolute 
consiclpmtion.               '  as  between  the  parties,  without  act- 

2  In  Wade  ▼.  Moffett,  21  IlL  110,  74  uai  payment  or  delivery,  and  the  prop- 
Am.  Dec.  79,  Breese,  J.,  says:  **It  is  erty  and  the  risk  of  accident  to  the 
a  general  rule  of  the  common  law  as  goods  ves^t  in  the  buyer.'  2  Kent's 
to  sale  of  chattels,  that,  as  between  Com.  492.  In  Potter  v.  Cowand, 
the  vendor  and  vendee,  no  actual  de-  Meigs,  22,  it  is  said:  '  It  is  not  the  de- 
livery, symbolical  or  otherwise,  is  livery  or  tender  of  the  property,  nor 
necessary,  the  conapletion  of  the  bar-  the  payment  or  tender  of  the  pur- 
gain  being  all  that  is  requisite  to  chase-money,  which  constitutes  a 
pass  the  title,  though  not  the  posses-  sale.  The  sale  is  good  and  complete 
sion,  until  the  price  be  paid  or  satis-  as  soon  as  both  parties  have  agreed 
factorily  arranged.  In  Noy's  Max-  to  the  terms  —  then  the  rights  of 
ims,  as  quoted  by  Lord  Ellenborough,  both  are  instantly  Hxed.  But  to 
C.  J.,  in  Hinde  v.  Whitehouse  and  have  an  action  for  the  price,  the 
Galan,  7  East,  558,  it  is  said:  '  If  I  sell  seller  must  deliver  or  offer  to  deliver 
my  horse  for  money,  I  may  keep  him  the  property.  If  he  tenders  a  deliv- 
until  I  am  paid;  but  I  cannot  have  ery  of  the  property  and  demands  the 
an  action  of  debt  until  he  be  deliv-  purchase-money,  he  may  have  his 
ered;  yet  the  property  of  the  horse  is  action  of  debt  or  assumpsit  if  it  be 
by  the  bargain  in  the  bargainor  or  refused.'  In  Willis  v.  Willis'  Adm'r, 
buyer.  But  if  he  do  presently  tender  6  Dana,  48,  the  doctrine  was  declared 
me  my  money,  and  I  do  refuse  it,  he  that  a  sale  of  goods  becomes  abso- 
may  take  the  horse  or  have  an  action  lute,  the  property  vested  in  the  buyer 
of  detainment.  And  if  the  horse  die  and  at  his  risk,  as  soon  as  the  bargain 
in  my  stable  between  the  bargain  is  concluded,  without  actual  pay* 
and  delivery,  I  may  have  an  action  ment  or  delivery.  In  Tarling  v.  Bax- 
of  debt  for  my  money,  because  by  ter,  6  Barn.  &  Cress. '860,  9  Dow.  As 
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§  484.  .  The  rules  here  applicable  were  very  clearly 

stated  in  an  English  case  by  Parke,  J.,  as  follows:  "I  take  it 
to  be  clear  that  by  the  law  of  England  the  sale  of  a  specific 

chattel  passes  the  property  In  it  to  the  vendee  without  deliv- 

Ry.  272,  the  court  say:  *The  rule  of  is  held  that  'when  the  terms  of  sale 

law  is  that  where  there  is  an  imnie-  of  personal  property  are  agreed  on, 

diate  sale,  and  nothing  remains  to  be  ahd  the  bargain  is  struck,  and  every- 

done  by  the  vendor  as  between  him  thing  the  seller  has  to  do  with  the 

and  the  vendee,  the  property  in  the  goods  is  complete,  the  contract  of 

thing  sold  vests  in  the  vendee,  and  sale  becomes  absolute  without  actual 

then  aU  the  consequences  resulting  payment  or  delivery,  and  the  prop- 

from  the  vesting  of  the  property  fol-  erty  in  the  goods  is  in  the  buyer;  aud 

low,  one  of  which  is  that  if  it  be  de-  if  they  are  destroyed  by  accidental 

stroyed  the  loss  falls  on  the  vendee.'  fire  he  must  bear  the  loss.'    So  in 

So  in  Grardner  v.  Howland,  2  Pick.  Bradeen  v.  Brooks,  22  Me.  463.    A 

599;  Shumway  v.  Rutter,  8  id.  448, 19  paity  becomes  a  buyer  when  goods 

Am.  Dec.  840:  Parsons  v.  Dickinson,  are  knocked  down  to  him  at  an  auc- 

11  id.  852.    The  same  doctrine  is  rec-  tion.    Hilliard  on  SaleSr  823.    In  the 

ognized  in  North  Carolina.    State  v.  case  of  Lansing  v.  Turner,  2  Johns. 

Fuller,  5  Ired.  Lb  26^    So  in  Ohio,  the  1^,  the  court  held  to  the  rule  as  laid 

court  say,  in  Hooban  v.  Bid  well,  16  down  by  Blackstone;  and  Thomp- 

Ohio,  509,  47  Am.  Dec.   886:    *The  son,  J.,  says:  *  This  I  apprehend  to  be 

civil  law  required  a  delivery,  and  so,  the  rule  in  all  cases  on  the  sale  of  a 

it  has  been  said,  did  the  common  specific  chattel  where  the  identity  of 

law.    But  we  think  delivery  not  nee-  the  article  cannot  be  controverted, 

essary  by  the  common  law  to  pass  the  inference  of  the  law  being  that 

the  title  to  |3ersonal  property;  that  a  the  vendor  is  a  mere  bailee,  retain- 

sale  without  it  is  complete  as  be-  ing  the  possession  at  the  reque^  of 

tween  the  parties,  though  it  be  not  the  vendee.'  ** 

BO  as  to  affect  the  interest  in  certain  "  Wherever  there  ia  a  sale  of  per- 
cases  of  third  persons.'  In  New  sonal  property,  where  nothing  re- 
Hampshire  (Ricker  v.  Cross,  5  N.  H.  mains  to  be  done  by  the  seller  before 
571,  22  Am.  Dec.  480),  the  court  say:  it  is  delivered,  the  property  passes  to 
•The  general  rule  is  that  the  delivery  the  buyer  without  delivery;  and  if 
of  possession  is  necessary  in  a  con-  injured  or  destroyed  after  the  sale, 
veyance  of  pei-sonal  chattels  as  the  loss  falls  upon  the  purchaser,  and 
against  every  one  except  the  vendor,  the  seller  is  entitled  to  payment  of 
Between  the  vendor  and  the  vendee  the  price."  England  v.  Forbes,  7 
the  property  will  pass  without  deliv-  Houst.  (Del.)  801,  31  Atl.  R.  895.  See 
ery,  but  not  with  respect  to  third  also  the  exhaustive  discussion  in 
persons  who  may  afterwards,  with-  .Com.  v.  Hess  (1892),  148  Pa.  St.  98,  28 
out  notice^  acquire  a  title  to  the  Atl.  R.  977,  33  Am.  St  R  810. 
goods  under  the  vendor.  An  actual  In  Cleveland  v.  Williams,  29  Tex. 
delivery  by  the  vendor  to  the  vendee  204,  94  Am.  Dec.  274,  Coke,  J.,  said : 
is  not  in  all  cases  necessary.'  So  in  "  By  the  common  law,  if  the  seller 
Maine  (Wing  v.  Clark,  24  Me.  866),  it  make  a  proposition  and  the  buyer 
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ery.  ...  Where  there  is  a  sale  of  goods  generally,  no  prop- 
erty in  them  passes  till  delivery,  because  until  then  the  very 
goods  sold  are  not  ascertained.  But  where  by  the  contract 
itself  the  vendor  appropriates  to  the  vendee  a  specific  chattel, 
and  the  latter  thereby  agrees  to  take  that  specific  chattel 
and  to  pay  the  stipulated  price,  the  parties  are  then  in  the 
same  situation  as  they  would  be  after  a  delivery  of  the  goods 
in  pursuance  of  a  general  contract.  The  very  appropriation 
of  the  chattel  is  equivalent  to  delivery  by  the  vendor,  and  the 
assent  of  the  vendee  to  take  the  specific  chattel  and  to  pay  the 
price  is  equivalent  to  his  accepting  possession.  The  effect  of 
the  contract,  therefore,  is  to  vest  the  property  in  the  bargainee."  * 

§485.  Title  may  pass  though  goods  not  yet  delivered. 

Following  the  general  rule  as  laid  down  in  the  preceding  section 
more  fully  into  details,  it  is  to  be  observed  that  the  title  to  the 
goods  may  often,  as  between  the  parties,'  pass  though  the  goods 
have  not  yet  been  delivered.  Assuming  that  the  statute  of 
frauds  is  not  involved  or  has  been  satisfied,  and  that  the  rights 
of  subsequent  purchasers  or  creditors  are  not  concerned,  it  is 
abundantly  settled  that  if  the  goods  are  fully  identified,  appro- 
priated to  the  contract,  and  are  in  condition  for  delivery,  and 
if  the  terms  of  the  contract  are  agreed  upon,  the  title  will,  un- 
less a  contrary  intention  appears,  pass  at  once  upon  the  comple- 
tion of  the  contract,  even  though  the  goods  are  not  delivered,* 

accept,  and  the  goods  are  in  the  pos-  (N.  S.)  84;  Turley  ▼.  Bates,  2  H.  &  C. 

session  of  the  seller,  and  nothing  re-  200;  Chambers  ▼.  Miller,  13  Q  K  (N.  S.) 

mains  to  be  done  to  identify  them,  or  125;  Hinde  y.  Whitehonse,  7  East, 

in  any  way  prepare  them  for  deliv-  558;  Tarling  v.  Baxter,  6  B.  &  C.  860; 

ery,  the  sale  is  complete,  and  the  Martindale  v.  Smith,  1  Q.   B.  389; 

propei-ty  in  the  goods  passes  at  once.  Wood  v.  Bell,  6  £.  &  K  855. 

The  buyer  acquires  not  a  mere  jus  ad  ^  It  must  be  kept  in  mind  that  the 

rem,  but  an  absolute /us  in  re,  and  he  question  of  the  validity  of  sales  as 

may  demand  deliveiy  at  once   on  against   creditors    and   subsequent 

tender  of  the  price,  and  sue  for  the  purchasers  is  not  now  being  dealt 

goods  as  his  own  if  delivery  be  re-  with.    There,  as  will  be  seen,  differ* 

fused.    2  Kent's  Ck>m.  492;  2  Parsons  ent  considerations  are  involved  and 

on  Contracts  (4th  ed.),  320;  1  id.  441;  an  actual  change  of  possession  often 

Story  on  Sales,  sea  800."  requisite.    See  post,  %%  982,  979. 

1  Dixon  V.  Yates,  5  E  &  Ad.  813,  > "  Standard  authorities,"  said  the 

840.   See  also  Joyce  y.Swann,  17  C.R  United  States    supreme    oourt  In 
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or,  as  will  be  seen  jn  a  later  section,  notwithstanding  that  the 
price  has  not  yet  been  paid.^  As  stated  in  a  recent  Minnesota 
case,'  '^  Contracts  for  the  purchase  and  sale  of  chattels,  if  com- 
plete and  anconditional,  and  not  within  the  statute  of  frauds, 

Hatoh  ▼.  OU  Ga,  100  U.  S.  124^  '*8how  quality,  less  per  thousand  for  an  in« 

that  where  there  is  no  manifestation  ferior  quality,  aU  not  merchantable 

of  intention,  exoept  what  arises  from  to  be  rejected,  the  scaling  and  sort- 

the  terms  of  sale,  the  presumption  is,  ing  to  be  done  by  a  person  desig- 

if  the  thing  to  be  sold  is  specified  nated,  it  was  held  that  the  property 

and  it  is  ready  for  inmiediate  deliv-  in  the  logs  passed  to  the  vendee  by 

ery,  that  the  contract  is  an  actual  the  force  of  the  contract;  since  noth- 

sale,  unless  there  is  something  in  the  ing  remained  to  be  done  by  the  seller, 

subject-matter  or  attendant  circum-  the  title  passed  to  the  buyer  at  the 

stances  to  indicate  a  different  inten-  time  the  contract  was  executed, 

tion."   That  delivery  in  such  cases  Likewise  in  First  Nat  Bank  of. 

is  not  essential  to  the  transfer  of  the  Ottum wa  v.  Reno,  73  Jowa,  145,  84  N. 

title:  Bail  ▼.  Little  Falls  Lumber  W.  R.  796,  where  the  words  of  the 

Co.,  47  Minn.  429,  50  N.  W.  R  471;  written   contract   were,  "I  hereby 

Penley  v.  Bessey,  87  Me.  530,  83  AtL  sell,"  it  was  held  that  this  phrase 

R  21;  Cummihgs  ▼.  Oilman,  90  Me,  dearly  indicated  the  intention  of  the 

524,  88  AtL  R  538;  Com.  v.  Hess,  148  parties  to  make  a  present  sale  and 

Fft.  St  98,  23  AtL  R  977,  83  Am.  St.  transfer  of  the  property,  notwith- 

R  810;  Clinton  Nat.  Bank  ▼.  Stude-  standing  that  it  was  not  delivered, 

mann,  74  Iowa,  104  87  N.  W.  R  112;  and  that  the   price   remained  un- 

England  v.  Forbes,  7  Houst.  (DeL)  ascertained,  dependent  upon  the  pon- 

301,  81  AtL  R  895;  Fletcher  ▼.  Nel-  dition  of  the  property  in  the  futura 

son,  6  N.  Dak.  94^  69  N.  W.  R  58;  So  also  in  Ruthrauff  ▼.  Hagenbuch, 

Benedict^  etc.  Mfg.  Ca  v.  Jones,  64  58  Pa.  St  103,  there  was  a  written 

Ma  App.  218;  Kneeland  ▼.  Renner,  contract    which    recited   that   the 

2  Kan.  App.  451,  48  Pac.  R  95;  Suth-  vendor  hereby  agrees  to   seU  and 

erland  v.  Brace,  34  U.  S.  App.  638, 73  doth  sell  "  the  said  tobacco  which  is 

Fed. R  624, 19  C.  C  A.  589 ;  Montgomery  herein  and  hereby  now  delivered ; "  it 

Fum.  Ca  v.  Hardaway,  104  Ala.  100,  was  held  a  complete  sale,  and  that 

16  S.  R  29;  Briggs  v.  United  States,  the  loss  of  the  tobacco  occasioned  by 

148  U.  S.  346;  Albemarle  Lumber  Ca  a  flood  fell  upon  the    vendee.    In 

V.  Wilcox,  105  N.  a  34, 10  a  E.  R  Rail  v.  Little  Falls  Lumber  Ca,  47 

871;  Scarbrough  v.  Alcorn,  74  Tex.  Minn.  422,  50  N.  W.  R  471,  where  the 

858, 12  S.  W.  R  72.  wording  of  the  contract  was  essen- 

In  Leonard  ▼.  Davis,  1  Black  (U.  S.),  tially  the  same,  the  court  placed  no 

476,  where  there  was  a  written  con-  peculiar  emphasis  upon  this  fact,  but 

tract  reciting  that  one  party  had  held  from  other  circumstances  that, 

^bought  of"  the  other  certain  logs,  as  nothing  remained  to  be  done  by 

described  by  their  location,  at   so  the  parties  in  completion  of  the  sale, 

much  per  thousand  feet  for  a  certain  the  title  passed.    In  aU  these  cases 

iPoa^,  §§493-495.  2  it^i  v.  Little  Falls  Lumber  Ca,  supra. 
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are  suflBcient  as  between  the  parties  to  vest  the  property  in  the 
purchaser  without  delivery.  The  rale  is  that  when  the  chat- 
tels are  clearly  designated  and  appropriated  to  the  contract, 
are  ready  for  immediate  delivery,  and  the  terms  of  sale,  includ- 
ing the  price,  are  explicitly  given,  there  is  an  executed  contract, 
and  the  title  to  the  property,  as  between  the  parties,  passes  to 
the  purchaser,  even  without  actual  payment  or  delivery." 

• 

§  486.  .  This  general  rule,  however,  yields  to  evidence 

of  a  contrary  intention,  and  the  existence  of  such  a  contrary 

save  the  last,  the  wording  of  the  and  pay  the  price, ''the  vendor  may, 
agreement  has  been  held  significant  after  proper  notice,  sell  the  goods 
of  the  true  intention  of  the  parties  and  recover  the  difEierence  in  price 
and  of  the  character  of  the  trans-  from  the  vendee,  or  sue  for  the  dif- 
action.  This  intention  in  all  the  ferenoe  between  the  contract  and 
cases  was  the  cardinal  point  toward  the  actual  price,  in  which  case  he 
which  inquiry  was  directed,  and  elects  to  retain  the  property  as  his 
when  ascertained  was  held  to  pre-  own,  or  he  may  recover  the  contract 
vaiL  price,  in  which  case  he  holds  the  prop- 
When  the  property  is  incapable  of  erty  in  trust  for  the  vendee.*' 
delivery  into  the  hand  of  the  pur-  InBriggs  v.UaitedBtates,143U.8. 
chaser  it  will  come  under  his  control  346,  there  was  a  sale  to  pilaintiff,  by 
and  title  will  pass  to  him  by  d^ivery  one  Morehead,  of  ^  aU  the  cotton  in 
of  a  bill  of  sale  (Fletcher  v.  Nelson,  my  two  plantations  in  Mississippi, 
6  N.  D.  04^  69  N.  W.  R  53;  Cook  v.  near  Eggs'  Point  and  GreenviUa 
Van  Home,  76  Wis.  500,  44  N.  VT.  B.  Said  cotton  ao  sold  embraces  all  that 
767),  although  the  seller  be  put  in  I  may  have  baled  and  wibaled, 
Ix)ssession  as  bailee  (White  v.  Mo-  gathered  and  ungathered,  .  .  .  sup- 
Cracken,60Ark.613,31S.W.B.882);  posed  to  be  two  thousand  bales."- 
and  although  there  be  nothing  done  This  cotton  was  sei^d  and  sold  by 
symbolical  of  an  intention  to  vest  the  United  States  during  the  war  of 
the  title  in  the  purchaser,  and  owing  the  Rebellion.  After  the  war  was  over 
to  the  ponderous  nature  of  the  arti-  the  action  was  brought  against  the 
cles,  as  of  brick  in  a  kiln,  or  copper  United  States  in  the  court  of  clainos 
in  large  quantity,  it  is  impossible  to  to  recover  the  value  of  the  cotton  so 
make  a  manual  delivery,  the  title  seized.  Mr.  Justice  Field  held  the 
will  pass,  if  such  is  clearly  shown  to  title  to  the  cotton  was  in  the  plaint- 
be  the  intention  of  the  parties.  Tay-  iff,  at  the  time  of  the  seizure,  by  vir- 
lor  V.  Thurber,  68  IIL  App.  114;  Hay-  tue  of  the  bill  of  sale,  and  that  not- 
den  V.  Demets,  53  N.  Y.  426.  In  this  >  withstanding  the  fact  that  it  cov- 
latter  case  it  was  said  that  the  title  ered  cotton  yet  to  be  raised,  the  title 
passed  without  delivery,  and  if  the  to  this  passed  so  soon  as  it  appeared 
purchaser  refused  to  accept  the  goods  above  the  ground. 
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intention,  when  in  dispute,  is  usually  a  question  of  fact  for  the 
jury,  as  will  be  seen  in  a  later  section.^ 

§  487. Op  thongh  the  seller  is  yet  to  make  delirery. 

The  title  may  also  pass  at  once,  if  that  appears  to  be  the  inten- 
tion, even  though  the  seller  is  yet  to  make  a  delivery.  Thus, 
it  is  said  by  the  Cnited  States  court  of  appeals:  "  Undoubtedly, 
the  general  rule  is,  that  if  the  seller  obligates  himself  as  a  part 
of  his  contract  to  deliver  the  property  to  the  buyer  at  some  speci- 
fied place,  title  will  not  pass  until  such  delivery; "  but,  quoting 
from  Mr.  Benjamin,  the  court  continues:  "Slight  evidence  is, 
however,  accepted  as  sufficient  to  show  that  title  passes  imme- 
diately on  the  sale,  though  the  seller  is  to  make  a  delivery. 
The  question,  at  last,  is  one  of  intent,  to  be  ascertained  by  a 
consideration  of  all  the  circumstances."* 

§  488.  .  The  fact  that  the  price  is  paid  before  the  deliv- 
ery is  strong  evidence  that  the  title  has  already  passed.  Thus, 
in  a  case  •  often  cited,  it  was  said  by  Selden,  J. :  "  If  the  pay- 
ment was  to  be  made  on  or  after  delivery,  at  a  particular  place, 
it  might  fairly  be  inferred  that  the  contract  was  executory 
until  such  delivery ;  but  where  the  sale  appears  to  be  absolute, 
the  identity  of  the  thing  fixed,  and  the  price  for  it  paid,  I  see 
no  room  for  an  inference  that  the  property  remains  the  seller's 
merely  because  he  has  engaged  to  transport  it  to  a  given  point. 
I  think  in  such  case  the  property  passes  at  the  time  of  the  con- 
tract, and  that  in  carrying  it  the  seller  acts  as  bailee  and  not 
as  owner." 

The  payment  of  the  price  is  not,  however,  indispensable.;  for 

I  Post,  %  502.  Hagins  v.  Combe,  102  Ky.  165,  43  a 
2InMcElwee  V.  Metropolitan  Lum-  W.  R  222;  Rail  v.  Little  Falls  Lum- 
ber Co.,  87  U.  a  App.  266,  69  Fed.  R.  ber  Ca,  47  Minn.  422,  50  N.  W.  R. 
302,  16  C.  C.  A.  232.  471 ;  Morris  v.  V^inn,  98  Ga.  482,  25 
« Terry  v.  Wheeler,  25  N.  Y.  520.  a  Fi.  R  562;  Clinton  Nat.  Bank  v. 
To  like  effect:  Bethel  Steam  Mill  Ca  Studemann,  74  Iowa,  104, 37  N.  W.  R. 
V.  Brown,  57  Ma  9;  Penley  v.  Bessey,  112;  Burcham  v.  Griffeth,  31  Neb.  778, 
87  Me.  530,  33  AtL  R  21;  Lynch  v.  48  N.  V^.  R  824 
Daggett,  62  Ark.  592,  37  a  W.  R  227; 
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if  such  appears  to  be  the  intention,  the  title  will  pass  without 
either  payment  or  present  delivery.* 

§  489. Or  though  seller  is  to  do  some  other  act  be- 
fore delivery. —  So,  to  state  aflBrmatively  what  is  hereafter 
stated  negatively,^  the  title  to  a  specific  chattel  may  pass  at 
once,  if  that  appears  to  have  been  the  intention  of  the  parties, 
even  though  the  seller  has  yet  to  do  something  to  the  goods  to 
put  them  into  the  form  or  condition  in  which  they  are  to  be 
delivered. 

"  And  even  if  something  is  to  be  done  by  the  vendor,  but 
only  when  directed  by  the  vendee,  and  for  his  convenience, 
as,  for  instance,  to  load  the  goods  upon  a  vessel  for  transporta- 
tion, the  property  may  pass  by  the  contract  of  sale  notwith- 
standing." • 

§  490. Or  though  seller  is  to  do  something  to  the 

goods  after  delivery. —  So,  clearly,  the  title  to  a  specific  chat- 
tel may  pass  at  once,  even  though  the  seller  is  bound  to  do 
something  in  reference  to  the  goods  after  their  delivery,*  as  to 
repair  or  regulate  a  watch  sold,  or  put  in  operation  an  engine 
sold,^  and  the  like.  The  question  is  one  of  intention  as  in 
other  cases;  but  the  title  may  pass  at  once,  leaving  to  the  pur- 
chaser, perhaps,  the  right  to  rescind  the  contract  if  the  act 
agreed  upon  is  not  performed,  or  to  retain  the  title  and  pos- 
session and  maintain  an  action  for  the  breach  of  the  agree- 
ment.* 

§  491. Or  though  goods  are  in  hands  of  seller's  bailee 

or  agent. —  The  fact  that  the  goods,  at  the  time  of  the  sale, 
are  in  the  possession  of  a  bailee  or  agent  of  the  seller,  will  not 

1  Thayer  ▼.  Davifl,  75  Wi&  205,  43  <  See  Hammond  v.  Anderson,  1  Bos. 
N.  W.  R.  902.  &  PuL  N.  R  69. 

2  See  post,  §§  607-^14^  where  the  ^Mt  Hope  Iron  Ca  v.  Buffinton, 
subject  is  more  fully  considered.  103  Mas&  62i 

s  Per  Cooley,  J.,  in  Lingham  v.  Eg-       ^  Mt  Hoj^e  Iron  Ca  v.  Buffinton, 
gleston,  27  Mioh.  824,  citing  Whit-    suprcu 
comb  V,  Whitney,  24  Mich.  486;  Terry 
▼.  Wheeler,  25  N.  Y.  520. 
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deprive  the  transaction  of  its  character  as  a  completed  sale,  if 
that  result  seems  to  have  been  intended  by  the  parties.  As 
was  said  by  the  court ^  in  Missouri,  "In  the  sale  of  personal 
property,  in  order  to  pass  the  title  to  the  vendee,  it  is  not  nec- 
essary that  the  vendor  should  be  in  the  possession.  The  sale 
may  be  entirely  good  although  the  goods  are  in  the  possession 
of  a  third  party.*  When  the  goods  are  in  the  possession  of  a 
bailee  or  agent  of  the  seller,  a  completed  or  absolute  sale  con- 
fers an  immediate  and  valid  title  to  the  purchaser  without  any 
formal  delivery  of  the  possession;  the  possession  of  the  bailee 
or  agent  then  becomes  that  of  the  purchaser,  and  operates  not 
merely  as  a  transfer  of  a  right  in  action,  but  of  the  goods 
themselves."  •  The  utmost  that  can  be  requisite,  as  between  the 
parties,  is  that  the  vendor  shall  deliver  to  the  vendee  such  evi- 
dence, authority  or  token  as  may  be  necessary  to  show  the 
latter's  right  to  receive  possession.* 

§  493. Or  though  goods  remain  in  hands  of  seller  as 

bailee  for  buyer, —  "Where  the  goods  have  been  ascertained 
and  the  terms  of  the  sale  are  agreed  upon,  the  title  will  pass 
as  between  the  parties,*  unless  a  contrary  intention  appears, 

1  In  Erwin  v.  Arthur,  61  Ma  880.       Tendor's  bailee  to  deliver  the  goods 

2  Citing  Ben  j.  on  Sales  (8d  AnL  ed.),  sold  to  suoh  purchaser  or  agent, 
'g  6,  note  a.  there  is  a  constractive  delivery  of 

•  To  same  effect,  Williams  v.  Gray,  the  property;  and  the  delivery  of  the 
89  Ma  201;  Harding  v.  Manard,  55  order  vests  the  purchaser  with  the  tn- 
Mo.  App.  864;  Allgear  v.  Walsh,  24  dtcia  of  ownership,  and  has  the  same 
Ma  App.  184  effect  in  transferring  the  title  to  the 

*  Where  the  goods  are  in  the  pes-  property  as  the  delivery  of  the  prop- 
isession  of  a  bailee  of  the  vendor,  a  erty."  Union  Stock  Yard  Ca  v. 
bill  of  sale  by  the  vendor  gives  an  Mallory,  157  III  554,  41  N.  K  R  888, 
immediate  and  valid  title  to  the  pur-  48  id.  979,  48  Am.  St  R.  841  [citing 
chaser  without  a  formal  delivery  of  McCormlck  v.  Hadden,  87  111.  870; 
the  possession.  Williams  v.  Gray,  Burton  v.  Curyea,  40  111.  320,  89  Am. 
^upra  [citing  Heine  v,  Anderson,  Dec.  350;  Webster  v.  Granger,  78  IlL 
2  Duer,  318:  Wood  v.  Tassell,  6  Ad.  &  230';  Tuxworth  v.  Moore,  9  Pick.  347, 
EL  (N.  &)  284;  Sigerson  v.  Harker,  20  Am.  Deo.  479;  Carter  v.  Willard, 
15  Ma  101].  19  Pick.  1].    See  also  Hatch  v.  Bay- 

"  When  the  vendor  delivers  to  the    ley,  12  Cosh.  (Mass.)  27;  Gibson  v. 
purchaser,  or  to  the  purchaser's  au-    Stevens,  49  U.  S.  (8  How.)  884 
thorized  agent,  an  order  upon  the        ^  As  to  the  effect  upon  the  rights  of 
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even  though  the  goods  are  to  remain,  for  some  purpose,  in  the 
hands  of  the  seller  as  bailee  of  the  buyer.  Thus,  for  example, 
where  there  was  a  sale  of  all  the  lambs  which  the  seller  had  in 
his  flock  at  a  given  price  per  head,  and  it  was  further  agreed 
that  the  seller  should  keep  the  lambs  at  pasture  until  the  buyer 
should  call  for  them,  it  was  held  that  the  title  passed  at  once 
and  the  risk  of  the  lambs  was  imposed  upon  the  buyer,  even 
though  they  had  not  been  separated  from  the  other  sheep  and 
had  not  been  paid  for.  Said  the  court:  "The  case  is  entirely 
unlike  the  sale  of  certain  articles  out  of  a  large  number.  Here 
the  sale  was  of  all  the  spring  lambs  owned  by  the  appellee. 
There  was  no  setting  apart  to  be  done.  There  was  no  act  of 
separation  to  be  performed.  There  was  no  necessity  for  any 
counting,  or  weighing,  or  for  any  similar  acts.  The  fact  that 
the  appellee  was  to  retain  possession  of  and  pasture  the  lambs 
did  not  change  the  character  of  the  transaction.  It  was  none 
the  less  a  sale  because  the  seller  agreed  to  care  for  the  property. 
It  was  just  as  competent  for  the  parties  to  agree  that  the  seller 
should  hold  possession  as  bailee  as  for  them  to  agree  that  any- 
body else  might  do  so."  * 
Many  similar  cases  are  cited  in  the  notes.' 

creditors  and  subsequent  purchasers  HaU,  4  Ind.  189);  and  when  there 

of  leaving  the  goods  in  the  possession  was  a  sale  of  lambs  to  remain  with 

of  the  seller,  see  pos^,  §§  962,  979.  the    seller   until   required   by    the 

1  Elliott,  C.  J^  in  Bertelson  ▼.  vendee  (Bertelson  v.  Bower,  81  Ind. 
Bower,  81  Ind.  612  [citing  Henline  512),  it  was  held  the  title  to  the  prop- 
V.  Hall,  4  Ind.  189;  Cloud  v.  Moor-  erty  passed  to  the  vendee,  notwith- 
man,  18  Ind.  40;  Scott  v.  King,  12  standing  its  remaining  in  the  pos- 
Ind.  203;  Marble  v.  Moore,  102  Mass.  session  of  the  vendor.  Barrow  v. 
443].  To  same  effect,  Robertson  v.  Window,  71  111.  214  So  also  in  an 
Hunt,  77  Tex.  821,  14  S.  W.  R  68;  early  Kentucky  case  (Willis  v.^Willis' 
White  V.  McCracken,  60  Ark.  613,  31  Adm'r,  6  Dana,  48),  where  there  was 
S.  W.  R  882;  Barrow  v.  Window,  71  an  exchange  of  slaves,  but  owing  to 
III  214.  See  also  Cady  v.  Zimmer-  their  youth  the  possession  was  not 
man,  20  Mont.  225,  50  Pac.  R  553.  changed,  it  was  held  that  neverthe- 

2  Thus,  where  there  was  a  sale  of  less  the  property  passed,  and  they 
a  particular  colt,  and  a  stipulation  were  at  the  risk  of  their  respective 
that  it  should  remain  with  its  mother  bargainees.  Likewise,  where  hay  was 
until  weaned  (Sweeney  v.  Owsley,  sold  by  letter,  the  amount  by  weight 
14  B,  Mon.  (Ky.)  332;    Henline  v.  being  unknown,  but  all  that  was  in 

401 


OH.  II.3         UNCONDITIONAL  BALK  OF  SPECIFIC   CHATTELS.         [§  493. 

§  493.  Title  may  pass  thongli  price  not  jet  paid. —  It  is 

not  at  all  essential  to  the  transfer  of  the  title  that  the  price 
shall  have  been  paid.    The  title,  as  has  been  seen,  passes  as 

a  particular  place  was  conveyed,  it  them  to  the  vendor  to  be  cared  for 
was  held  a  good  sale  without  deliv-  by  him  and  driven  to  market.  Be- 
ery, imposing  the  risks  of  loss  on  the  fore  they  were  so  driven  they  were 
bargainea  Phillips  v.  Moor,  71  Me.  levied  i(pon  by  the  sheriff,  with  full 
7Sb  To  the  same  effect  is  the  case  of  notice  of  the  sale,  as  the  property  of 
Wing  V.  Clark,  24  Me.  866,  where  the  vendor.  It  was  held  the  levy  was 
there  was  a  sale  of  a  machine  which  invalid;  that  the  property  in  the  cat- 
the  vendee  sent  his  agent  for,  with  a  tie  had  passed  to  the  vendee, 
team,  but  the  agent,  fearing  it  was  Likewise  it  is  held  that  the  pur^ 
too  bulky  after  getting  it  on  his  ve-  chaser  must  bear  the  loss  occasioned 
hide,  left  it  with  the  vendor,  and  it  by  a  destruction  of  property  wliich 
was  the  same  night  accidentally  de-  is  the  subject  of  sale  while  in  transit 
stroyed  by  fira  It  was  held  that  the  from  the  seller  to  the  purchaser, 
title  had  passed,  and  that  the  vendee  This  is  upon  the  theory  that  the 
must  bear  the  los&  So  also  in  Roth-  title  passes  on  delivery  of  the  prop- 
weU  V.  A  Ives,  60  IlL  A  pp.  156,  tliere  erty  to  the  carrier,  this  being  the 
was  a  sale  of  a  buggy,  the  price  being  last  act  within  th^  vendor's  con- 
paid^  but  owing  to  the  muddy  condi-  troL  Farmers'  Phosphate  Co.  v.  Gill, 
tion  of  the  road  the  purchaser  did  69  Md.  537,  16  AtL  R  214,  1  L.  R  A. 
not  wish  to  take  it  away,  and  the  767;  Mee  v.  McNider,  109  N.  Y.  500, 
seller,  to  accommodate  him,  permit-  17  N.  £.  R  424;  Lord  v.  Edwards,  148 
ted  it  to  remain  at  the  shop.  The  Mass.  476,  20  N.  E.  R  161. 
court  held  the  title  passed,  and  that  In  Bates  v.  Elmer  Glass  Mfg.  Co., 
a  subsequent  purchaser  under  a  bill  —  N.  J.  Eq.  — ,  14  AtL  R  273,  a  cor- 
of  sale  generally,  describing  all  the  poration  had  received  and  accepted 
property  at  the  shop,  took  no  title  to  an  order  and  payment  for  certain 
the  carriaga  glass.    Before  it  was  delivered  the 

In  Penley  v.  Bessey,  87  Ma  630,  33  concern  went  into  the  hands  of  a  re 

AtL  R  21,  plainti^T's  agent  bought  a  ceiver.  It  was  held  that  the  contract 

pair  of  oxen  of  defendant,  s  iw  them  was  complete,  and  the  court  ordered 

and  paid  for  them.  Defendant  agreed  the  receiver  to  deliver  the  goods.  So 

to  bring  them  to  plaintiff  on  a  later  also  where  plaintiff  ordered  butter 

date.    Subsequently,  but  before  de-  from  defendant,  who  selected  and 

livery  of  the  cattle,  odc  of  them,  set  apart  the  amount  r^uired  from 

without  defendant's  fault,  died,  and  a  larger  quantity,  afterward  sending 

the  action  was  brought  to  recover  a  bill  of  account  for  the  same  to  the 

his  value.    It  was  held  that  the  title  plaintiff,  it  was  held  that  the  sale  of 

had  passed  and  the  verdict  for  the  the  butter  was  complete  and  that 

plaintiff  was  set  asida  *  title  passed.    Mitchell  v.  Le  Clair, 

In  Clinton  Nat  Bank  v.Studemann,  165  Mas&  308,  43  N.  E.  R  117.    So 

74  Iowa,  104,  37  N.  W.  R  112,  cattle  plaintiff   purchased    cattle,    taking 

were  bought,  paid  for  and  delivered  them  in  payment  of  a  debt,  but.  not 

to  the  vendee,  who  then  redelivered  wishing  to  remove  them,  left  them 
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the  result  of  the  agreement  of  the  parties.    As  stated  by  the 

supreme  court  of  Minnesota,'  "  The  rule  is  that  when  the  chat- 
tels  are  clearly  designated  and  appropriated  to  the  contract^ 

in  care  of  the  vendor  until  autumn,  pany,  but  the  animals  were  to  remain 
Meanwhile  they  were  levied  upon  as  in  the  care  of  the  vendor  for  some 
property,  of  the  vendor,  and  in  a  con-  little  time  before  payment  was  to  be 
test  between  the  officer  and  the  made  or  the  horses  delivered,  it  was 
vendee  seeking  to  recover  the  value  held  that  the  title  passed  without  de- 
of  the  cattle,  it  was  held  that  the  livery,  the  price  having  been  fixed 
vendee  could  recover,  as  he  was  the  and  the  property  being  identified.  So 
owner  of  the  cattle  at  the  time  of  the  it  was  held  where  ho<^  were  sold 
lev3'.  Kennedy  v.  Whittle,  27  Nova  while  out  of  the  possession  of  both 
Scotia,  4d0.  vendor  and  vendee,  being  on  the  cars 
In  Benedict  &  Burnham  Mfg.  Co.  in  transit  to  a  market,  and  it  was 
V.  Jones,  64  Ma  App.  218,  defendant's  agreed  that  the  consignee  should  ac- 
assignor  had  purchased  wire  of  count  to  the  vendee  for  the  price,  and 
plaintiffs,  but  becoming  financially  he  did  so  account,  that  the  contract 
embarrassed  offered  to  retiurn  what  of  sale  was  complete;  that  the  title 
he  had  bought  less  a  very  little  that  passed,  and  the  vendee  was  liable 
had  been  sold.*  Plaintiffs  accepted  for  the  contract  piica  Harding  v. 
this  offer  and  requested  prepayment  Manard,  55  Ma  App.  364. 
of  freight,  and  payment  for  that  part  In  Sutherland  v.  Bruce,  73  Fed.  R 
of  the  wire  which  had  been  used.  Al-  624^  there  was  an  agreement  to  trade 
though  defendant's  assignor  was  in  horses.  In  pursuance  of  this  con- 
possession  of  the  goods,  in  such  a  tract  one  of  the  parties  delivered  his 
condition  as  to  be  easily  distinguished  horse,  but  the  other  refused  to  fulfill 
from  the  balance  of  his  stock,  he  neg-  his  bargain.  Held,that  replevin#nrould 
lected  to  make  the  shipment,  hence  lie  on  behalf  of  the  bargainor  who 
the  action  of  replevin  was  brought  had  delivered  his  horse  for  the  ani- 
for  the  wire  against  the  assignea  mal  for  which  he  traded;  that  the 
The  court  held  that  although  the  title  had  passed  and  with  it  the  right 
wire  was  mixed  with  other  stock  of  of  possession.  Likewise  where  there 
the  assignor,  nevertheless,  as  it  re-  was  a  contract  concerning  some  hogs 
mained  in  original  packages  and  bore  which  were  identified  by  the  parties, 
the  shipping  tags  of  plaintiffs,  it  was  and  in  part  paid  for,  it  was  held  that 
so  clearly  distinguishable  from  the  notwithstanding  the  fact  that  the 
residue  of  assignor's  stock  that  the  swine  were  left  with  the  vendor,  the 
title  passed  to  plaintiffs  by  means  of  contract  was  a  sale,  the  title  passed, 
the  previous  correspondence  concern-  and  the  vendee  could  compel  a  do- 
ing its  shipment  So  in  Montgomery  livery.  O'Farrell  v.  McClure,  —  Kan, 
Fiurniture  CJo.  v.  Hardaway,  104  Ala.  App.  — ,  47  Paa  R  160.  So  in  Lynch 
100,  where  there  was  a  sale  of  horses'  v.  Daggett,  62  Ark.  592,  37  &  W.  R. 
to  the  agent  of  the  furniture  com-  227,  there  was  a  contract  concem- 

1  Rail  V.  Little  Falls  Lumber  Co.,  47  Minn.  422,  50  N.  W.  R  471,  citing 

Hatch  V.  Oil  Ca,  100  U.  a  124. 
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are  ready  for  immediate  delivery,  and  the  terms  of  sale,  in- 
cluding the  price,  are  explicitly  given,  there  is  an  executed 
contract,  and  the  title  to  the  property,  as  between  the  parties, 

ing  some  wagon  tongues  and  other  quently  delivered,  it  was  held  the 

lumber  in  a  pile  on  the  premises  of  title  passed  and  a  levy  upon  them  as 

the  vendor.      It  was  agreed  that  property  of  the  vendor   was  void, 

vendor  should  draw  this  material  to  Kneeland  v.  Renner,  2  Kan.  App.  451, 

the  railway  for  the  vendee,  and  was  48  Paa  R  95. 

to  receive  a  fixed  price  for  the  pila       In  Buroham  ▼.  Griffeth,  81  Neb. 

The  court  held  that  the  title  passed  778,  48  N.  W.  R  824,  there  was  a  sale 

by  the  force  of  the  contract,  the  de-  of  cattle,  the  price  being  paid,  to  be 

livery  not  being  made  in  no  way  delivered  at  a  future  date.    While 

affecting  the  titla    So,  when  there  driving  them  to  the  place  of  delivery 

was  a  sale  of  logs,  an  unknown  quan-  several  were  injured  without  fault 

tity   in    feet,    but    identified    and  of  the  vendor.    JETeZcZ,  the  title  had 

branded  by  the  purchaser,  it  was  passed  and  that  the  loss  was  on  the 

held  that  the  title  passed,  although  vendee. 

there  was  no  manual  delivery  of  the  When  liquors  were  being  pur- 
property.  Hagins  v.  Combs,  102  Ky.  chased,  from  week  to  week,  of  a  bot- 
165,  43  a  W.  R  222.  tier,  by  a  hotel  keeper  in  another 

In  Thayer  v.  Davis,  75  Wi&  205,  48  city,  and  the  practice  was,  upon  re- 

N.  W.  R;  902,  there  was  a  sale  of  a  ceiving  orders  for  the  liquor,  to  set  it 

definitenumberof  piles  of  lumber,  at  aside  for  the  purchaser  and  charge 

a  fixed  price  per  thousand  feet    As  its  price  to  him,  delivery  being  made 

the  property  was  yet  undelivered  it  either  by  shipment  by  rail  or  by  the 

was  contended  that  the  title  did  not  seller's  wagon,  and  the  seller,  who  had 

pass;  but  the  court  held  that  this  was  no  license  to  sell  liquor  in  the  county 

immaterial;  that  from  the  fact  that  of  the  purchaser's  domicile,  was  in- 

the  agent  of  the  vendee  counted  the  dieted  for  selling  liquor  there  with- 

piles  and  courses  in  the  pile  and  gave  out  a  license,  the  question  was.  When 

orders  for  their  disposition,  an  inten-  was  the  contract  of  sale  complete? 

tion  to  pass  the  title  was  shown,  and  When  did  the  title  pass  to  the  pur- 

this  intention  prevailed.  chaser  ?    If  it  passed  only  upon  de- 

In  Gatzmer  v.  Moyer  (Pa.  St.),  18  livery  the  law  was  violated.    The 

AtL  R  540,  there  was  a  sale  of  all  the  court  said  there  was  no  violation; 

standing  and  fallen  timber  on  a  cer-  that  the  sale  was  complete  in  the 

tain  tract  at  a  fixed  price  per  thou-  county  of  the  seller's  domicile,  and 

sand  feet  sawed;  the  vendee  was  to  do  that  the  title  there  passed  to  the 

the  sawing.  After  the  logs  had  been  purchaser.    Com.  v.  Hess,  148  Pa.  St. 

gotten  out  they  were  levied  upon  as  98,  23  AtL  R  977. 
the  property  of  the  vendee,  and  it  wiis       On  the  other  hand,  where  it  is  the 

held  that  the  title  passed  to  him  by  evident  intention  of  the  parties  that 

virtue  of  the  contract  of  sale,  and  the  title  is  not  to  pass  until  delivery,  as 

fact  that  the  timber  had  not  yet  been  where  charcoal  is  to  be  paid  for  on 

measured  was  immaterial  Likewise  delivery  at  a  particular  point,  the 

where  colts  were  sold  to  be  subse-  title  will  not  pass  until  the  terms  of 
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passes  to  the  purchaser,  even  without  actual  payment  or  de- 
livery." * 

§  494.  .  The  payment  of  the  price  may,  however,  be 

made  either  expressly  or  impliedly  a  condition  precedent  to 
the  passage  of  the  title;  and  when  such  is  the  case,  the  condi- 

the  contract  are  complied  with.  (See  specific  chattels,  when  nothing  re- 
next  chapter.)  Diehl.y.McCormick,  mains  to  be  done  by  the  vendor  ex- 
lid  Pa.  St  584,  22  AtL  R  108a  Or  cept  delivery,  whether  conditioned 
when  the  contract  does  not  clearly  upon  payment  or  not,  the  right  of 
evidence  an  intention  to  pass  the  property  passes  to  the  vendee,  at 
title,  as  where  one  told  another  he  whose  risk  it  is  retained  by  the 
might  take  a  certain  mule  in  pay-  vendor."  In  Clark  v.  Greeley,  62 
ment  of  a  debt,  and  the  other  said  he  N.  H.  894,  it  is  said:  ''As  a  general 
would,  but  there  was  no  further  act  rule,  under  a  contract  of  sale  of  spe- 
showing  passage  of  title,  it  was  held  cific  chattels  at  a  stipulated  price^ 
to  be  no  sale  of  the  property.  Weedon  when  nothing  remains  to  be  done 
V.  Clark,  94  Ala.  505,  10  S.  R  307.  to  designate  the  property  sold  or  the 
Likewise  where  there  was  a  contract  price  to  be  paid,  the  title,  independ- 
for  the  sale  and  purchase  of  a  full  ently  of  the  statute  of  frauds,  imme 
boatload  of  coal  slack,  it  was  held  diately  vests  in  the  buyer  and  a  right 
that  the  title  to  the  property  did  not  to  the  price  in  the  seller,  unless  it 
pass  as  fast  as  the  boat  was  loaded,  for  can  be  shown  that  such  was  not  the 
until  fully  loaded  the  contract  was  ex-  intention  of  the  parties.  Clark  v. 
ecutory.  It  was  the  intention  of  the  Draper,  19  N.  H.  419,  421 ;  Bailey  v. 
parties  that  the  property  should  all  Smith,  48  N.  H.  141,  148;  Townsend 
be  in  the  boat  before  the  title  passed,  v.  Hargraves,  118  Mass.  325,  832: 
Hays  V.  Pittsburgh,  etc.  Packet  Ca,  Phillips  v.  Moor,  71  Me.  78;  Dixon  v. 
83  Fed.  R  552.  Tates,  5  R  &  Ad.  813.  340.  Although 

However  when  the  property  which  the  title  passes  so  as  to  subject  the 
is  the  subject  of  the  contract  of  sale  buyer  to  the  risk  of  future  injury  to 
is  on  realty  owned  by  the  vendee  the  property,  the  right  of  possession 
and  in  place  where  it  will  be  used,  as  does  not  pass,  but  is  dependent  upon 
mining  machinery  at  the  head  of  a  the  payment  of  the  price.  In  the 
mine,  the  title  will  pass  without  de-  absence  of  any  agreement,  payment 
livery.  Hall  v.  Morrison,  92  Ga.  311,  and  delivery  are  to  be  concurrent 
18  S.  E.  R  293.  Or;  as  in  the  case  of  acts,  and  the  seller  has  the  right  to 
lumber  yet  to  be  sawed  from  logs  and  retain  the  possession  until  the  price 
piled  on  sticks  in  vendor's  yard,  the  is  paid."  In  Olyphant  v.  Baker,  5 
title  will  pass  to  the  vendee  when  Denio(N.  Y.),  879,itissaidbyBeards- 
the  lumber  is  so  piled,  and  he  will  be  ley,  C.  J. :  "  It  is  a  general  rule  of  the 
entitled  to  its  possession.  Martz  v.  common  law  that  a  mere  contract 
Putnam,  117  Ind.  392,  20  N.  K  R  270.  for  the  sale  of  goods,  whore  nothing 

1  In  Hayden  v.  Demets,  53  N.  Y.  remains  to  be  done  by  the  seller  be- 

426,  it  is  said:  "Upon  a  valid  sale  of  fore  making  delivery,  transfers  the 
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tion  will  be  operative  unless  its  provisions  are  waived,  as  will 
be  seen  in  the  following  chapter;'  but  in  the  absence  of  such 
a  condition  the  title  passes/ as  already  stated. 

§  495.  .  The  passing  of  the  title  must  nevertheless  be 

constantly  distinguished  from  the  delivery  of  the  possession. 
For,  though  the  title  may  have  passed,  it  may  well  be,  as  will 
be  seen  hereafter,*  that  the  vendor,  by  virtue  of  his  vendor's 
lien,  is  entitled  to  retain  possession  of  the  goods  until  the  price 
is  paid.  The  title  to  the  goods,  the  liability  to  pay  for  them, 
and  the  risk  of  their  loss,  may  thus  all  be  in  the  buyer,  while 
the  right  to  the  price  and  to  retain  possession  of  the  ggods  to 
secure  its  payment  may  be  in  the  seller.  And  this  being  true, 
it  is  of  course  clear  that  where  all  the  elements  of  an  actual 
sale,  as  distinguished  from  an  executory  agreement,  are  pres- 
ent, there  is  nothing  inconsistent  in  an  express  stipulation  that 
the  seller  shall  retain  possession  until,  and  as  security  for,  the 
payment  of  the  price.' 

§  496. Or  though  something  remains  to  be  done  to 

ascertain  the  price. — As  will  be  seen  hereafter,*  it  is  well  set- 
tled that  when  something  remains  to  be  done  by  the  seller, 
such  as  counting,  weighing  or  measuring,  which  is  necessary 
in  order  to  identify  the  goods  or  separate  them  from  a  larger 
mass  of  which  they  form  a  part,  the  title  will  not  pass  until 
such  act  is  done,  for  the  reason  that  until  that  act  is  done  the 
goods  are  not  ascertained  or  identified.*  But  where  the  entire 
mass  is  sold,  and  must  be  counted,  weighed  or  measured  sim- 
ply with  a  view  to  the  ascertainment  of  the  price  for  the  pur- 
pose of  a  settlement,  though  this  act  may  be  presumptively  a 

right  of  property,  although  the  price  W.  R  902;  Sweeney  v.  Owsley,  14  B. 

has  not  been  paid  nor  the  thing  sold  Mon.  (Ky.)  332;  Leonard  v.  Davis,  1 

delivered  to  the  purchaser."    To  the  Black  (U.  a),  476. 

same  effect:  Phillips  v.  Moor,  71  Me.  ^  See  post,  ch.  IIL 

78;  Towne  v.  Davis,  66  N.  H.  396,  22  -See post  §  1474. 

AtLR.  450;  Bertelson  v.  Bower,  81  'Arkansas   Cattle    Ca    v.    Mann 

Ind.  512;  Jenkins  v.  Jarrett*  70  N.  C.  (1888),  130  U.  S.  69. 

255;  Barrow  v.  Window,  71  III  214;  ^Soe post,  %  520. 

Thayer  v.  Davis,  75  Wis.  205,  43  N.  *  See  post,  §  520. 
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condition  precedent,  as  will  be  seen  hereafter,^  the  weight  of 
authority  is  to  the  effect  that  the  title  may  pass  at  once 
if  such  appears  to  have  been  the  intention  of  the  parties,  al- 
though the  goods  have  not  been  delivered  and  the  act  in  ques- 
tion has  not  been  done.^  The  distinction  is  found  between  a 
specific  commodity  and  an  indefinite  oke} 

§  497.  — ' — .  This  distinction  was  forcibly  put  in  a  leading 
case*  as  follows:  "If  the  goods  sold  are  clearly  identified, 
then,  although  it  may  be  necessary  to  number,  weigh  or  meas- 
ure them  in  order  to  ascertain  what  would  be  the  price  of  the 
whole  at  a  rate  agreed  upon  between  the  parties,  the  title 
passes.  If  a  flock  of  sheep  be  sold  at  so  much  a  head,  and  it 
is  agreed  that  they  shall  be  counted  after  the  sale  in  order  to 
determine  the  entire  price  of  the  whole,  the  sale  is  valid  and 
complete.  But  if  a  given  number  out  of  the  whole  are  sold, 
no  title  is  acquired  by  the  purchaser  until  they  are  separated 
and  their  identity  thus  ascertained  and  determined.  The  dis- 
tinction in  all  these  cases  does  not  depend  so  much  upon  what 
is  done  as  upon  the  object  which  is  to  be  effected  by  it.  If 
that  be  specification,  the  property  is  not  changed;  if  it  be 
merely  to  ascertain  the  total  value  at  designated  rates,  the 
change  of  title  is  effected." 

§  498.  •  What  is  thus  true  where  the  act  is  to  be  done 

by  the  seller  is  equally  true  where  it  is  to  be  performed  by  the 
buyer.  Thus,  where  definite  terms  are  agreed  upon  concern- 
ing specific  goods,  the  title  may  pass  at  once,  unless  a  contrary 
intention  appears,  even  though,  as  in  the  case  of  the  sale  of  a 

1  See  post,  g  62&  228 ;  Kohl  v.  Lindlej,  89  IlL  195 ;  Graff 

2  Cleveland  v.  Williams,  29  Tex.  v.  Fitch,  58  111.  373. 11  Am.  R.  85; 
204^  94  Am.  Deo.  274;  Crofoot  v.  Ben-  Cook  v.  Van  Home,  76  Wis.  520,  44 
nett,  2  N.  Y.  258;  Francis-Chenoweth  N.  W.  R  767;  Welch  v.  Spies>  103 
Hardware  Ca  v.  Gray,  104  Ala.  236,  Iowa,  389.  72  N,  W.  R  54a 

15  Sb  R  911 ;   Greene  v.  Lewis,  85       '  Cunningham  v.  Ashbrook,  20  Ma 
Ala.  221,  7  Am.  St.  R  42;  Hagins  v.    553;  Cleveland  v.  Williams,  supra; 
Combs,  102  Ky.  165, 43  a  W.  R  222;    Crofoot  v.  Bennett,  suprcu 
Burke  v.  Shannon  (Ky.).  43  a  W.  R       *  Crofoot  v.  Bennett,  2  N.  Y.  25a 
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stack  of  hay,  the  buyer  is  yet  to  weigh  or  bale  it.^  In  a  Ken- 
tucky case,*  marked  "  not  to  be  officially  reported,"  the  court 
said:  "Where  one  purchases  personal  property  of  another,  and 
the  buyer  leaves  it  with  the  seller  until  the  performance  of 

1  Burke  t.  Shannon  (Ky.)»  43  S.  W.  terion  for  ascertaining  the  price,  as 

B.  223;  Kohl  t.  Lindley;  39  IlL  195;  when  on  any  day  the  seller  might 

Phillips  Y.  Moor,  71  Ma  78.  name  it  should  be  a  certain  amount 

*  Burke  t.  Shannon,  suprcu  less  than  the  price  of  like  articles  on 

It  is  said  in  Joyce  y.  Adams,  8  N.  Y.  that  day  at  another  city,  it  was  held 
291 :  "  It  is  a  general  rule  of  law  that  that  the  property  passed  to  the  Yen- 
where  a  contract  is  made  for  the  pur-  dee  upon  deliYery  of  the  goods,  al- 
chase  of  goods,  and  nothing  is  said  though  the  amount  of  the  price  was 
about  payment  or  deliYer/,  the  prop-  not  fixed.  McConnell  y.  Hughes,  29 
erty  passes  immediately,  so  as  to  cast  Wia  537.  Likewise,  where  a  certain 
upon  the  purchaser  all  future  risk,  if  barn  of  hay  was  sold  at  a  fixed  price 
nothing  further  remains  to  be  done  per  ton,  the  buyer  to  weigh  the  hay, 
to  the  goods,  although  he  cannot  take  it  was  held  the  title  passed,  and,  a!- 
them  away  without  payment  of  the  though  the  property  was  destroyed, 
price.  But  if  anything  remains  to  the  buyer  was  liable  for  the  price, 
be  done  on  the  part  of  the  seller,  as  Phillips  y.  Moor,  71  M&  78.  So  in 
between  him  and  the  buyer,  such  as  Francis-Chenoweth  Hardware  Co.  v. 
weighing,  measuring  or  counting  out  Gray,  104  Ala.  236, 15  S.  R.  911,  where 
of  a  common  parcel  before  the  goods  there  was  a  sale  of  a  stock  of  goods 
purchased  are  to  be  delivered,  until  in  payment  of  a  debt,  the  goods  yet 
.that  is  done  the  right  of  property  has  to  be  inventoried  and  the  price  thus 
not  attached  in  the  buyer,  and  the  determined  to  be  so  applied  to  the 
future  risk,  of  course,  remains  with  payment,  any  discrepemcies  to  be 
the  seUer."  In  this  case  the  pnce  was  paid  to  the  party  in  whose  favor  they 
undetermined  and  the  contract  did  might  exist,  it  was  held  that  the  title 
not  provide  the  method  of  determin-  passed  and  that  the  goods  were  not 
ing  it;  so  it  was  held  that  the  risk  liable  to  seizure  by  the  vendor's 
was  with  the  seller.  On  the  other  creditors.  To  the  same  effect  was 
hand,  in  the  application  of  a  like  rule  the  case  of  Pacific  Lounge  Co.  v. 
in  Burke  v.  Shannon  (Ky.),  43  &  W.  Rudebeck,  15  Wash.  St  336,  46  Pac. 
R.  228,  the  court  held  the  risk  of  loss  R  892,  in  which  there  was  a  sale  of 
was  in  the  purchaser  when  the  duty  property  in  payment  of  the  vendor^s 
fell  upon  him  to  ascertain  the  price  debt  to  the  purchaser,  and  it  was 
in  a  method  which  the  contract  pro-  held  that  the  title  passed  and  that 
vided.  So  also  where  butter  in  fir-  the  vendee  might  maintain  replevin 
kins  was  sold  at  a  fixed  price  per  against  a  lessee  of  the  vendor,  who 
firkin  it  was  held  the  title  had  passed  was  in  default  under  the  lease,  for 
without  payment  of  the  price  for  the  recovery  of  the  goods.  Likewise, 
which  the  buyer  was  liabla  Seckel  when  property  is  sold  and  delivered 
Y.  Scott,  66  lU.  106.  to  the  purchaser  **  for  a  reasonable 

Where  the  contract  furnished  a  cri-  price,"  the  title  will  nevertheless  pass 
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sQbseqaent  acts  by  the  buyer,  sach  as  weighing,  measaring,  or 
otherwise  ascertaining  the  quantity^  it  is  left  at  the  risk  of  the 
bnyer,  unless  there  is  an  express  contract  to  the  contrary;  the 
title  having  passed  immediately  upon  the  trade  being  closed.'' 

§  499.  The  question  is  one  of  intention. —  It  has  been  de- 
cided,* said  Judge  Cooley  in  one  case,'  "that  the  question 
whether  a  sale  is  completed  or  only  executory  is  usually  one 
to  be  determined  from  the  intent  of  the  parties  as  gathered 
from  their  contract,  the  situation  of  the  thing  sold,  and  the 
circumstances  surrounding  the  sale;  that  where  the  goods  sold 

to  the  purchaser,  notwithstanding  ring,  for  the'  same  ccmclusion,  to 

the  fact  that  the  price  be  undeter-  Hatch  y.  Fowler,  28  Mich.  205;  Ebthn 

mined.  Greene  ▼.  Lewis^  85  Ala.  221,  v.  Fredericks,  30  Mich.  223, 18  Am.  R. 

4  a  R  740,  7  Am.  «t  R  42;  Phifer  ▼.  119;  Wilkinson  v.  Holiday,  33  Mich. 

Erwin,  100  N.  C.  59,  6  a  E.  R  072.  386;  Grant  v.  Merchants*  Bank,  35 

In  Sanger  v.  Waterbury,  110  N.  Y.  Mich.  515;  Sootten  v.  Sutter,  37  Mich. 
871,  22  N.  K  R  404  it  was  held  that  526;  Carpenter  v.  Graham,  42  Mich, 
where  a  certain  number  of  bags  of  191 ;  Brewer  y.  Salt  Association,  47 
coffee  were  bought  to  be  taken  from  Mich.  526u  Judge  Cooley  refers  also 
a  larger  number  of  bags,  but  so  to  Kelsea  y.  Haines,  41  N.  H.  246; 
marked  as  to  be  easily  distinguish-  Southwestern  Freight  Ca  y.  Stan- 
able,  the  title  passed,  although  the  ard,  44  Ma  71,  100  Am.  Dea  255; 
coffee  must  needs  be  weighed  for  the  SheUon  y.  Franklin,  68  IlL  333;  Straus 
purpose  of  ascertaining  the  prica  y.  Minzesheimer,  78  IlL  492;  Crofoot 
Likewise,  when  standing  timber  was  y.  Bennett,  2  N.  Y.  258;  Groat  v.  Gile, 
bought  for  the  purpose  of  being  con-  51  N.  Y.  431 ;  Burrows  y.  Whitak^r, 
yerted  into  wood^  to  be  paid  for  at  so  71  N.  Y.  291,  27  Am.  R  42;  Dennis  y. 
much  a  cord,  the  title  passes  to  the  Alexander,  3  Pa.  St  50;  Galloway  y. 
wood  that  is  cut  and  the  price  of  this  Week,  54  Wis.  604;  Caywood  y.  Tim- 
may  be  recovered  although  it  be  de-  mons,  31  EJin.  894].  To  same  effect 
stroyed  by  fire.  Upson  y.  Holmes,  also:  Hood  y.  Bloch,  29  W.  Va.  244* 
51.Conn.  500.  11  a  E.  R  910;  Wadhams  y.  Balfour, 

Where  all  the  com  in  two  cribs  32  Oreg.  313,  51  Pac.  R  042;  Barker 

was  sold  at  so  much  a  bushel,  the  y.  Freeland,  91  Tenn.  112,  18  a  W.  R 

title  may  pass  at  once,  if  such  ap-  60;  Restad  y.  Engemoen,  65  Minn, 

pears  to  be  the  intention,  even  though  148,  67  N.  W.   R   1146;   Wagar  y. 

the  seller  has  the  right  to  retain  for  Detroit,  etc.  R  Ca,  79  Mich.  648,  44 

his  own  ase  two  or  three  hundred  N.  W.  R  1113;  Day  v.  Gravel  (1898X 

bushela    Welch  y.  Spies,  103  Iowa,  72  Minn.  159,  75  N.  W.  R  1;  Boswell 

889,  72  N.  W.  R  548.  y.  Green,  25  N.  J.  L.  390;   Paqifio 

1  In  Lingham  y.  Eggleston,  27  Mich.  Lounge  Co.  v.  Rudebeck,  15  Wash. 
824.  336,  46  Paa  R  892. 

2  Byles  yt  Colier,  54  Mich.  1  [refer- 
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are  designated,  so  that  no  question  can  arise  as  to  the  thing  in- 
tended, it  is  not  absolutely  essential  that  there  should  be  a 
delivery,  or  that  the  goods  should  be  in  a  deliverable  condition, 
or  that  the  quantity  or  quality,  when  the  price  depends  upon 
either,  should  be  determined ;  these  being  circumstances  indi- 
cating intent,  but  not  conclusive;  but  that  where  anything  is 
to  be  done  by  the  vendor,  or  by  the  mutual  concurrence  of  both 
parties,  for  the  purpose  of  ascertaining  the  price  of  the  goods, 
as  by  weighing,  testing  or  measuring  them,  where  the  price  is 
to  depend  upon  the  quantity  or  quality  of  the  goods,  the  per- 
formance of  these  things,  in  the  absence  of  anything  indicating 
a  contrary  intent,  is  to  be  deemed  presumptively  a  condition 
precedent  to  the  transfer  of  the  property,  although  the  indi- 
vidual goods  be  ascertained,  and  they  appear  to  be  in  a  state 
in  which  they  may  be  and  ought  to  be  accepted." 

Many  other  casfes,  some  of  which  are  referred  to  in  the  note, 
show  how  fully  the  question  is  one  of  the  intention  of  the  par- 
ties.' 

1  Iij  Towne  y.  Davis,  06  N.  H.  396,  goods  sold,  or  to  determine  the  price 
22  AtL  R  450,  the  question  was  to  be  paid,  the  sale  is  not  complete 
whether  the  title  had  passed  to  a  so  as  to  pass  the  title,  unless  it  may 
quantity  of  hay  sold  at  auction,  be  inferred  from  the  evidence  that 
*'  This,"  said  the  court,  ''is  a  question  the  parties  intended  the  title  should 
of  the  intention  and  understanding  pass  at  onca  If  the  goods  are  sold 
of  the  parties,  which  is  a  question  of  by  number,  weight,  measure,  or  the 
fact  A  referee  has  found  that  the  lik^,  the  sale  ia  prima  facie  not  corn- 
title  did  not  pass,  and  the  verdict  plete  till  the  quantity  is  ascertained, 
mast  stand  if  there  was  evidence  and  if  they  are  mixed  with  others, 
competent  to  sustain  it  not  until  they  are  separated  and  des- 

**  As  between  the  parties,  neither  ignated.  Warren  v.  Buck  minster,  24 
delivery  nor  payment  is  necessary  to  N.  H.  380;  Fuller  v.  Bean,  34  N.  H. 
a  completed  sale  except  when  re-  290;  Ockington  v.  Richey,  41  N.  H. 
quired  by  the  statute  of  frauds.  275;  Prescott  v.  Locke,  51  N.  H.  94. 
Clark  V.  Draper,  19  N.  H.  419,  421 ;  **  The  general  doctrine  on  this  sub- 
Bailey  V.  Smith,  43  N.  H.  141,  143;  ject  is,  that  when  something  remains 
Clark  V.  Qreeley,  62  N.  H.  394  At  to  be  done  in  relation  to  the  articles 
the  common  law  an  agreement  for  which  are  the  subject  of  the  sale,  as 
the  present  sale  of  specific  chattels  that  of  weighing  or  measuring,  and 
casts  on  the  buyer  the  risk  of  los&  there  is  no  evidence  tending  to 
But  if  anything  remains  to  be  done  show  an  intention  of  the  parties  to 
between  the  parties  to  identify  the  make  an  absolute  and  complete  sale, 
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§  500.  Bales  for  deter itilning  the  intention. — In  order  to 
aid  in  ascertaining  the  intention  in  doubtful  cases,  certain  rules 
have  been  formulated,  based  upon  the  presumed  intention  of 

the  performanoe  of  such  act  is  a  pre-  title  would  not  pass,  even  on  deliv- 

requisite  to  the  consummation  of  ery,  without  performanoe  of  the  oon- 

the  contract;  and  until  it  is  per-  dition.    Clark  v.  Greeley,  62  N.  H. 

formed  the  property  does  not  pass  to  894,  896. 

the  vendee.  But  in  the  case  of  sales  "  In  Paul  t.  Reed,  52  N.  H.  136.  the 
where  the  property  to  be  sold  is  in  a  buyer,  moving  into  the  seller's  house, 
state  ready  for  delivery,  and  the  pay-  examined  and  selected  a  hog,  some 
ment  of  money  or  giving  security  butter,  sugar,  tea  and  other  articles, 
therefor  is  not  a  condition  precedent  and  agreed  to  take  them  at  certain 
to  the  transfer,  it  may  well  be  the  prieea  He  mixed  the  sugar  with 
understanding  of  the  parties  that  the  his  own,  changed  the  hog  to  another 
8  lie  is  perfected  find  the  interest  pen,  and  took  out  his  pocket-book  to 
passes  immediately  to  the  vendee,  pay  for  them;  but  at  that  moment 
although  the  weight  or  measure  of  the  money  due  for  the  price  was  at- 
the  articles  sold  remains  yet  to  be  tached  by  a  creditor  of  the  seUer, 
ascertained.  Such  a  case  presents  a  and  the  seUer'took  back  his  goods, 
question  of  the  intention  of  the  par-  The  question  was  whether  the  title 
ties  to  the  contnictb  The  party  af-  was  vested  in  the  purchaser.  The 
firming  the  sale  must  satisfy  the  jury  court  say:  'The  question  then  is 
that  it  was  intended  to  be  an  abso-  whether  the  delivery  here  was  abso- 
lute transfer,  and  all  that  remained  lute,  intending  to  pass  the  title  to  the 
to  be  done  was  merely  for  the  pur-  vendee  and  trust  him  for  the  price, 
pose  of  ascertaining  the  price  of  the  or  whether  it  was  made  with  the  ex- 
articles  sold  at  the  rate  agreed  upon,  pectatlon  that  the  cash  would  be 
Riddle  v.  Vamum,  20  Pick.  (Masa)  paid  immediately  on  delivery.  This 
280,  283,  284.  is  a  question  of  fact,  but  it  is  sub- 
*'  The  terms  of  the  sale  were  *  cash  mitted  to  the  court  for  decision.  Or- 
or  a  bankable  note,'  and  this  fact  is  dinarily  it  should  be  passed  upon  at 
to  be  considered  in  determining  the  trial  term.'  •  •  .  Assuming 
whether  the  parties  intended  a  com-  that  the  questions  both  of  law  and 
pleted  sale.  If  by  the  use  of  these  fact  were  reserved,  the  court  found 
terms  the  parties  understood  merely  that  the  goods  were  sold  for  cash, 
that  no  credit  was  to  be  given,  and  and  of  course  that  the  delivery  of  the 
that  the  seller  would  insist  on  his  goods  and  the  payment  of  the  price 
right  to  retain  possession  of  the  hay  were  to  be  simultaneous;  and  that 
until  the  price  was  paid  or  secured,  when  a  part  had  been  delivered,  and 
the  sale  might  still  be  so  far  com-  the  seller  was  figuring  up  the  amount 
pleted  and  absolute  that  the  prop-  and  the  buyer  had  taken  out  his 
erty  would  pass;  but  if  it  was  the  money  to  pay  the  price,  the  act  was 
understanding  that  the  hay  was  to  arrested  by  the  service  of  process, 
remain  the  property  of  the  seller  the  sale  was  not  completed,  and  the 
until  the  price  was  paid  or  secured,  title  had  not  vested  in  the  buyer." 
the  sale  was  conditional,  and   the 
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the  parties  in  such  cases,  which  will  often  be  of  service  in  mak- 
ing the  issaes  clear,  or  will  turn  the  scales  where  they  would 
otherwise  be  balanced. 

Many  cases,  of  course,  need  no  such  aid ;  for  the  parties  have 
themselves  made  their  intention  plain.  In  many  cases,  also, 
the  parties  have  expressly  interposed  conditions  in  the  way  of 
the  transfer  of  the  title, —  and  these  will  be  considered  in  the 
following  chapter;  but  the  rules  in  question  are  not  designed 
to  slpply  to  cases  of  that  nature.  They  are  designed  to  aid  in 
answering  this  question:  Where  the  parties  have  bargained 
concerning  specific  chattels,  but  have  not  by  their  contract  im- 
posed express  conditions,  or  otherwise  made  their  intention 
clear,  when  will  the  title  pass  ? 

The  rules,  moreover,  it  must  be  understood,  are  not  fixed 
principles  of  law,  but  simply  presumptions  as  to  intention,  ta  be 
applied  where  the  intention  of  the  parties  is  not  already  clear. 
They  must,  therefore,  like  similar  rules  which  govern  in  the 
construction  of  wills,  be  applied  constantly  subject  to  this  pro- 
viso:  — "  unless  a  contrary  intention  appears." 

§  501. .  These  rules  have  been  stated  in  many  forms, 

but,  in  substance,  including  the  proviso,  they  are : 

1.  Where  the  terms  of  the  contract  have  been  definitely 
agreed  upon,  and  the  goods  have  been  specifically  ascertained, 
and  nothing  remains  to  be  done  by  the  seller  except  to  deliver 
the  goods,  or  by  the  buyer  except  to  pay  for  them,  the  titlq  will, 
unless  a  contrary  intention  appears,  vest  at  once  in  the  buyer, 
even  though  the  goods  have  not  been  delivered  or  paid  for. 

In  this  case,  as  has  been  seen,  the  buyer  may  retain  posses- 
sion until  the  goods  are  paid  for;  but  it  is  possession  which  he 
thus  retains  and  not  title. 

2.  Where,  by  the  agreement,  the  vendor  of  specific  goods  is 
bound  to  do  something  to  the  goods  for  the  purpose  of  putting 
them  into  that  condition  in  which  the  buyer  is  bound  to  accept 
them,  the  title  will  not  pass,  in  the  absence  of  evidence  show- 
ing an  intention  to  the  contrary,  until  such  thing  is  done. 

3.  Where,  though  the  specific  goods  are  in  a  deliverable  con- 
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dition,  there  still  remains  some  act,>like  measuring,  weighing 
or  testing,  in  order  to  determine  the  price,  where  the  price  is 
to  depend  upon  the  quantity  or  qiiality  of  the  goods,  the  title 
usually  will  not  pass,  in  the  absence  of  evidence  of  an  intention 
to  the  contrary,  until  this  act  is  done. 

The  first  of  these  rules  has  been  already  considered  in  the 
present  chapter;  the  other  two,  with  many  other  forms  of 
more  express  conditions,  will  be  dealt  with  in  the  following 
chapter. 

§  502,  Question  of  intention^  by  whom  decided, —  The  ques- 
tion of  the  intention  of  the  parties  is  usually  one  to  be  deter- 
mined from  all  the  facts  and  circumstances  surrounding  the 
particular  case,  and,  like  such  questions  generally,  is  pre-emi- 
nently  a  question  to  be  determined  by  a  jury.* 

Where,  however,  the  facts  are  not  disputed,  and  the  only 
question  is  one  as  to  their  legal  effect,  the  determination  is  for 
the  court.^  And  so  where  the  whole  contract  is  reduced  to 
writing,  the  question  whether  it  operates  as  a  present  transfer 
of  the  title  is  likewise  for  the  court.' 

1  Riddle  y.  Varnum,  20  Pick.  (Masa)  and  whenever  a  dispute  arises  as  to 
280;  Lingham  v.  Eggleston,  27  Mich,  the  true  character  of  the  agreement, 
824;  Byles  v.  Colier,  54  Mich.  1;  Cun-  the  question  of  intent  is  rather  one 
ningham  v.  Ashbrook,  20  Ma  558;  of  fact  than  one  of  law;  and  the  find- 
Bates  T.  Conkling,  10  Wend.  (N.  Y.)  ing  of  the  trial  court,  when  sustained 
880;  Olyphant  ▼.  Baker,  5  Denio  by  the  Evidence,  will  not  be  disturbed 
(N.  Y.)»  379;  Bogy  v.  Rhodes,  4  Greene  upon  review."  To  same  efTect,  O'Far- 
(Iowa),  133;  Towne  v.  Davis,  66  N.  H.  rel  v.  McClure,  —  Krxn.  Api>.  — ,  47 
396.  22  AtL  R  450;  Kneeland  v.  Ren-  Pac.  R  160;  Towne  v.  Davis,  stfpro. 
ner,  2  Kan.  Appi  451,  48  Paa  R  95;  >  Merchants'  Nat  Bank  v.  Bangs, 
Graff  V.  Fitch,  68  IlL  373,  11  Am.  102  Mass.  291 ;  Wigton  v.  Bowley,  130 
R  85.  Mass.  252;  Kerr  v.  Henderson,  62  N. 

In  Kneeland  v.  Renner,  supray  the  J.  Lb  724,  42  Atl  R  1073;  Smaliey  v. 

court  said:  "In  a  contract  of  sale  of  Hendrickson,  29  N.  J.  L.  371. 
personal  property  the  intent  of  the       *  Leonard  v.  Davis,  1  Black  (TJ.  S.\ 

parties  controls,  and  if  they  intended  476;  Rail  v.  Little  Falls  Lumber  Ga, 

a  present  vesting  of  the  title,  the  47  Minn.  422,  50  N.  W.  R  471;  First 

title  may  in  fact  pass  at  once  to  the  Nat  Bank  v.  Reno,  73  Iowa,  145,  84 

purchaser,  although  the  actual  de-  N.  W.  R  796;  Ruthrauff  v.  Hagen- 

livery  is  to  be  made  subsequently;  buch,  58  Pa.  St  103. 
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507,  508.  Where  specific  goods  are 
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509-511.  Unless  a  contrary  inten- 
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g  677.  Natnre  of  title  acquired  by 
Tendee — Risk  of  losa 

67&  Option  usually  vendee's  only- 
Security  of  seller. 
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68L  Within  what  time  option  ex- 
ercised. 

682L  Effect  of  not  returning  in 
time  prescribed. 

683L  How,  when  buyer  puts  it  out 
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§  503.  Purpose  of  this  chapter. —  In  the  preceding  chapter 
there  has  been  considered  the  case  of  the  unconditional  sale 
of  a  specific  chattel.  Sut,  as  has  been  already  intimated,  this 
is  but  one  of  a  number  of  forms  which  the  contract  may  as- 
sume, each  of  which  requires  special  consideration.  The  one 
most  closely  allied  to  the  form  discussed  in  the  foregoing  chap- 
ter is,  perhaps,  the  case  in  which  the  chattel  is,  as  there,  iden- 
tified and  certain,  but  in  which  the  contract  for  its  sale  is  sub- 
ject to  conditions,  express  or  implied,  and  either  precedent  or 
subsequent. 

§  &04.  What  classes  of  cases  to  be  considered. —  The  forms 
which  the  conditional  contract  of  sale  may  assume  are  various. 
Two  classes  of  cases  were,  by  Lord  Blackburn,  said  to  arise,  for 
which  he  laid  down  the  following  rules,  the  substance  of 
which  has  already  been  referred  to  in  another  connection  in 
the  preceding  chapter: 

J^irst.  Where  by  the  agreement  the  vendor  is  to  do  any- 
thing to  the  goods  for  the  purpose  of  putting  them  into  that 
state  in  which  the  purchaser  is  to  be  bound  to  accept  them, 
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or,  as  it  is  sometimes  worded,  into  a  deliverable  sUte,  the  per- 
formance of  those  things  shall,  in  the  absence  of  circumstances 
indicating  a  contrary  intention,  be  taken  to  be  a  condition 
precedent  to  the  vesting  of  the  property. 

Secondly.  Where  anything  remains  to  be  done  to  the  goods, 
for  the  purpose  of  ascertaining  the  price,  as  by  weighing, 
measuring  or  testing  the  goods,  where  the  price  is  to  depend 
on  the  quantity  or  quality  of  the  goods,  the  performance  of 
these  things  also  shall  be  a  condition  precedent  to  the  transfer 
of  the  property,  although  the  individual  goods  be  ascertained, 
and  they  are  in  the  state  in  which  they  ought  to  be  accepted. 

But  this  rule  has  not  been  followed  to  this  extent  in  this 
country,  as  will  be  seen,  and  Lord  Blackburn  himself  did  not 
approve  of  it.^ 

^Lord   Blackburn   says  of  these  thus  be  rewarded  by  his  own  de- 
rules:  **  The  first  of  these  rules  seems  fault 

to  be  founded  in  reason.  In  general,  "  The   second   rule   seems   to   be 

it  is  for  the  benefit  of  the  vendor  somewhat  hastily  adopted  from  the 

that  the. property  should  pass;  the  civil  law,  withoat  adverting  to  the 

risk  of  loss  is  thereby  transferred  to  great  distinction  made  by  the  civil- 

the  purchaser,  and  as  the  vendor  ians  between  a  sale  for  a  certain 

may  still  retain  possession  of  the  price  in  money  and  an  exchange  for 

goods  so  as  to  retain  a  security  for  anything    else.     The    English    law 

the  payment  of  the  price,  the  trans-  makes  no  such  distinction,  but,  as  it 

ference  of  the   property  is  to  the  seems,  has  adopted  the  rule  of  the 

vendor  pure  gain.    It  is  therefore  civil  law,  which  seems  to  have  no 

reasonable  that  where,  by  the  agree-  foundation-  except  in  that  distinc- 

ment,  the  vendor  is  to  do  something  tion. 

before  he  can  call  upon  the  pur-  "In  general,  the  weighing,  etc., 

chaser  to  accept  the  goods  as  corre-  must  from  the  nature  of  things  be 

spending  to  the  agreement,  the  in-  intended  to  be  done  before  the  buyer 

tention  of  the  parties  should  be  taken  takes   possession  of  the  goods,  but 

to  be  that  the  vendor  was  to  do  this  that  is  quite  a  different  thing  from 

before  he  obtained  the  benefit  of  the  intending  it  to  be  done  before  the 

transfer  of  the  property.    The  pre-  vesting  of  the  property;  and  as  it 

sumption  does  not  arise  if  the  things  must  in   general  be  intended  that 

might  be  done  after  the  vendor  had  both  the  parties  shall  concur  in  the 

put  the  goods  in  the  state  in  which  act  of  weighing,  when  the  price  is  to 

he  had  a  right  to  call  upon  the  pur-  depend  upon  the  weight,  there  seems 

chaser  to  accept  them,  and  would  be  little  reason  why,  in  cases  in  which 

unreasonable  where  the  acts  were  to  the  specific  goods  are  agreed  upon, 

be  done  by  the  buyer,  who  would  it  should  be  supposed  to  be  the  in« 

421 


§§  505-507.]  LAW  OF  8ALB.  [bOOK  II. 

§  505. .  To  these  two  rules  of  Lord  Blackburn,  Mr.  Ben- 
jamin added  a  third,  as  follows: 

Thirdly,  Where  the  buyer  is  by  the  contract  to  do  anything 
as  a  condition,  either  precedent  or  concurrent,  on  which  the 
passing  of  the  property  depends,  the  property  will  not  pass 
until  the  condition  be  fulfilled,  even  though  the  goods  may 
have  been  actually  delivered  into  the  possession  of  the  buyer. 

The  thing  which  the  buyer  is  thus  to  do  under  this  rule  is, 
usually,  to  pay  the  price ;  but  it  may  be  something  else,  as  will 
be  seen.- 

To  these  three  must  clearly  be  added  another,  as  follows: 

Fourthly.  Where,  by  the  terras  of  the  contract,  any  other 
act  or  event  is  made  a  condition  of  the  passing  of  the  title,  the 
property  will  not  pass  unless  and  until  such  act  or  event  hap- 
pens or  the  performance  is  waived. 

§  506.  .  These  cases  will  be  seen  to  be,  in  brief: 

1.  Where  the  seller  is  yet  to  prepare  the  goods  for  delivery. 
2.  Where  something  remains  to  be  done  to  ascertain  the  price. 
8.  Where  the  buyer  is  to  do  something,  other  than  to  pay  the 
price,  before  he  acquires  the  title,  even  though  he  may  already 
have  possession.  4.  Where  the  buyer  is  to  pay  the  price  be- 
fore he  acquires  the  title.  5.  Where  the  sale  is  made  upon 
some  other  condition. 
Taking  these  up  in  their  order,  there  may  be  considered  — 

L 

Where  Goods  are  to  be  Prepared*  for  Delivery. 

§  507.  Where  specific  goods  are  to  be  completed  or  pre- 
pared for  delivery  no  title  passes  until  this  is  done. —  Where, 
though  the  goods  are  identified,  the  seller  is,  by  the  terms  of 

tention  of  the  parties  to  render  the  definition  of  a  perfect  sale,  transfer- 
delay  of  that  act,  in  which  the  buyer  ring  the  risk  and  gain  of  the  thing 
is  to  concur,  beneficial  to  him.  sold;  but  the  English  law  does  not 
Whilst  the  price  remains  unascer-  require  that  the  consideration  for  a 
tained,  the  sale  is  clearly  not  for  a  bargain  and  sale  should  be  in  moneys 
certain  sum  of  money,  and  therefore  numbered,  provided  it  be  of  value.'* 
does  not  come  within  the  civilian's  Blackburn  on  Sales,  17& 
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the  contract,  to  do  something  to  them,  other  than  merely  count- 
ing, weighing,  measuring,  and  the  like,  to  finish  the  goods  or 
prepare  them  for  delivery  in  the  form  or  condition  in  which, 
by  the  terms  of  the  contract,  they  are  to  be  delivered  (not  yet 
speaking  of  contracts  for  the  manufacture  of  goods  not  in  ex- 
istence), the  first  of  the  rules  as  laid  down  by  Lord  Blackburn 
applies;  and  the  title  will  not  pass  until  the  thing  required  has 
been  done,  even  though  the  goods  are  paid  for,  unless,  from 
the  terms  of  the  contract  or  the  conduct  of  the  parties,  a  con- 
trary intention  clearly  appears. 

§  508.  .  Thus  if  cattle  contracted  to  be  sold  are  yet  to 

be  fattened,*  or  cotton  sold  is  to  be  ginned  and  baled,^  or  char- 
coal partly  burned  is  to  be  completed,'  or  hides  partly  tanned 
are  to  be  finished,*  or  fish  contracted  for  are  to  be  dried,*  or 
oats  are  yet  to  be  threshed,'  or  the  goods  are  to  be  brought  to 
a  certain  place,^  by  the  seller  before  delivery,  the  title  will  not 

1  Restad  v.  Engemoen  (1896),  65  the  staok,  is  yet  to  be  threshed,  trans- 
Minn.  148,  67  N.  W.  R.  1146;  Rourke  ported  to  a  certain  place  and  there 
v.  Bullens  (1857X  8  Gray  (Mass.),  640^  weighed,  and  then  to  be  transported 

2  Smith  V.  Sparkman  (1878),  55  Mis&  to  another  place  for  delivery  by  the 
649,  30  AnL  R.  537;  The  Elgee  Cotton  bargainor,  it  does  not,  as  matter  of 
Gases  (1874),  22  Wall  (U.  S.)  180;  law,  become  the  property  of  the  bar- 
Screws  V.  Roach  (1853),  22  Ala.  676.  '  gainee  at  the  time  the  contract  is 

<  Hale  V.  Huntley  (1849),  21  Vt.  147.  mada    Cay  wood  v.  Timmons  (1884), 

^Pritchett  v.  Jones  (1833),  4  Rawle  31  Kan.  894.    So  a  contract  for  logs 

(Pa.),  260.  not  yet  cut,  but  to  be  cut  and  scaled, 

^  Foster  v.  Ropes  (1872),  111  Mass.  1(X  passes  no  present  interest.    Martin 

«  Groff  V.  Belohe  (1876),  62  Ma  400.  v.  Hurlbut  (1864),  9  Minn.  143.  Where 

"f  McDonald  v.  Hewett,  15  Johns,  a  contract  is  made  for  the  sale  of  a 

(N.  T.)  349,  8  Am.  Dea  241;  Acraman  crop  of  wool,  to  be  put  in  bags  and 

V.  Morri&  8  C.  R  449;  Miller  v.  Sea-  weighed,  the  contract  is  executory. 

man,  176  Pa.  St  291,  35  Atl.  R  134;  Straus  v.  Ross  (1865),  25  Ind.  300.    So, 

North  Paa  Lum.  Co.  v.  Kerron,  5  where  an ''unprised  crop  of  tobacco'* 

Wash.  214,  31  Pac.  R  595;  McClung  has  still  to  be  prepared  for  delivery 

V.  Kelley,  21  Iowa,  508;  Johnson  v.  and  weighed,  ti);le  does  not  pass  by  a 

Bailey,  17  0>la  59, 28  Paa  R  81.    But  contract  of  sale.  Jennings  v.  Flanagan 

see  as  to  this,  §487,  ante;  Terry  v.  (1837),  5  Dana  (Ky.),  217, 30  Am.  D.  68a 

Wheeler,  25  N.  Y.  520;  Rail  v.  Little  So,  where  a  wagon  Is  sold,  to  which 

Falls  Lumber  Ca,  47  Minn.  422, 50  N.  certain  parts  are  to  be  added,  no  pres- 

W.  R  471.  ent  interest  passes.    Allman  v.  Davis 

So  where  wheat,  bargained  for  in  (1841),  2  Ired.  (N.  C.)  12.    Where  a 
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§§  509,  510.]  LAW   OF  SALE.  [bOOK  IL 

pass,  in  the  absence  of  a  clear  intention  to  the  contrary,  until 
these  respective  acta  have  been  performed, 

§  609.  - —  Unless  a  contrary  intention  appears,—  It  is 

unquestionable,  however,  that  a  person  may  buy  a  chattel  in 
an  unfinished  condition,  and  acquire  the  right  of  property  in  it, 
although  possession  be  retained  by  the  seller  to  fit  it  for  deliv- 
ery. "But  in  such  a  case,"  said  the  supreme  court  of  the 
United  States, "  the  intention  to  pass  the  ownership  by  the  con- 
tract cannot  be  left  in  doubt.  The  presumption  is  against  such 
an  intention."  ^ 

§  510.  — r--  On  the  ground,  therefore,  that  the  intention  to 
pass  the  title  at  once  was  clear,  it  was  held'  where  abuggy  in 
an  unfinished  condition  was  bargained  for  and  the  full  price 
paid,  but  the  buggy  was  left  in  the  maker's  possession  to  be 
painted,  that  the  title  had  at  once  passed  to  the  buyer,  though 
the  court  relied  upon  the  English  cases  of  Clarke  v.  Spence^  and 

seller  is  to  feed  hogs,  and  weigh  and  825,  31  N.  W.  R  170.    So,  a  contract 

deliver  them,  title   does  cot  pass,  for  the  purchase  of  a  cutter  which 

Lester  v.  East  (1875),  49  Ind.  588,  So,  is  to  be  finished  and  delivered  within 

too,  where  wood  is  contracted  for  a  certain  time  does  not  vest  the  title 

before  it  is  all  cut,  to  be  measured  in  the  vendee,    Halterline  v.  Rice 

and  delivered  to  the  vendee  by  the  (1863),  62  Barb.  (N.  T.)  598.    And, 

choppers  when  they  have  finished  where  coal  is  purchased  under  the 

the  chopping,  there  is  no   present  stipulation  that  the  contract  shall 

8al&    Frost  v.  Woodruff  (1870).  54  111.  not  be  binding  unless  the  coal  is  de- 

155.    And  where  a  vendor  agrees  to  livered  in  accordance  with  the  offer 

sell  all  the  grain  harvested  by  him,  of  an  agent  as  set  forth  in  a  letter 

both  that  which  has '  been  and  that  of  a  certain  date,  no  property  passes, 

which  is  to  be  harvested,  and  sack  Neldon  v.  Smith  (1878),  86  N.  J.  L. 

it,  and  carry  it  to  a  specified  place,  148. 

the  contract  passes  no  title  to  the  -^The  Elgee  Cotton  Cases,  22  Wall 

property.  Hamilton  v.  Gordon  (1893),  (U.  S.)  180. 

22  Greg.  557,  30    Pac.  R  495.    So,  ^Butterworth     v.     McKinly.     11 

where  stone  is  to  be  kept  in  a  ware-  Humph.  (Tenn.)  206.    To  like  effect: 

house,  storage  charges  paid  by  the  Paine  v.  Young,  56  Md.  814.  Compare 

vendor,  and  the  stone  delivered  to  Halterline  y.  Rice,  62  Barbi  (N.  Y.) 

the  vendee  when  wanted,  the  con-  693,  in  preceding  section, 

tract  is  merely  executory.    Malone*  '  4  Ad.  &  EL  448. 
Y.  Minn.  Stone  Ca  (1887),  86  Minn. 
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CH.  III.]      CONDITIONAL  SALB  OF  SPEOIFXO  CHATTELS.      [§  511-513. 

Woods  V.  RuaseU^  which,  as  will  be  seen,'  have  not  been  gener- 
ally approved  in  the  United  States. 

§  511, .  **  In  aU  cases,  however,"  said  the  supreme  court 

of  Massachusetts,'  ^^  the  intention  of  the  parties  as  to  the  time 
when  the  title  is  to  pass  can  be  ascertained  only  from  the  terms 
of  the  agreement,  as  expressed  in  the  language  and  conduct  of 
the  parties,  and  as  applied  to  known  usage  and  the  subject- 
matter.  It  must  be  manifested  at  the  time  the  bargain  is  made. 
The  rights  of  the  parties  under  the  contract  cannot  be  affected 
by  their  undisclosed  purposes,  or  by  their  understanding  of  its 
legal  effect." 

§  513. Bat  title  will  pass  when  act  reqaired  is  done. 

But  although  the  title,  in  the  absence  of  a  contrary  intention, 
will  thus  not  pass  until  the  act  required  has  been  performed, 
yet  when  that  act  is  fully  performed  so  that  nothing  further 
remains  to  be  done  to  put  the  goods  into  that  state,  place  or 
condition  in  which  the  purchaser  is  bound  to  accept  them,  the 
title  will  then  pass.* 

§513.  ElTect  of  part  performance  of  the  condition. —  Or- 
dinarily the  fact  that  a  part  of  that  which  was  to  be  done  has 
been  performed  is  ineffectual  to  pass  the  title,  unless  the  per- 
formance of  the  residue  has  been  waived.  Where  the  contract 
is  entire,  the  vendee  is  not  obliged  to  accept  a  part  perform- 
ance, but  may  insist  upon  the  whole;  and  the  vendor  who  is 
seeking  to  enforce  the  contract  must  show  a  full  performance 
on  his  part  or  a  waiver  of  it  by  the  vendee.*  And  even  if  part 
of  the  goods,  under  an  entire  contract,  having  been  fitted  for 
delivery,  are  actually  delivered  to  the  vendee,  it  has  been  held 
that  no  title  to  that  part  passes  in  the  absence  of  evidence  that 
the  vendee  has  accepted  that  part  and  waived  the  delivery  of 
the  remainder.* 

1 5  a  &  Aid.  94a  »  The  Efgee  Cotton  Cases  (1874).  89 

2Seep(W*,  §754,  note,  U.  a  (22  Wall.)  180.    See  also^  1398. 

3  Foster  V.  Ropes  (1872),  111  Mass.  10.  «Kein  v.  Tupper  (1873),  52  N.  Y. 

4  Bond  V.  Green  wald  (1871),  4  Heisk.  550. 

(Tenn.)  458;  Groflf  v.  Belche  (1876),  62  In  Kein  t.  Tupper,  mpra,  the  con- 
Ma  400l  tract  was  for  one  hundred  and  nine- 
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§  514.]  LA.W   OP  SALE.  [book  II. 

§  514.  Effect  of  earnest  or  part  payment.— The  fact  that 
earnest  has  been  given  or  part  payment  made  will  not  operate 
to  pass  the  title  in  these  cases.  The  only  effect  of  earnest  is  to 
confirm  the  contract,  and  the  question  whether  the  title  has 
passed  under  that  contract  remains  as  before.^ 


teen  bales  of  cotton  to  be  fitted  for  ruff,  2  N.  Y:  15a)  The  English  rule, 
delivery.  Seventy  bales  only  were  that  a  recovery  may  be  had  for  the 
taken  out  of  the  warehouse,  weighed  portion  delivered,  if  retained  until 
and  samples  taken,  and  returned  to  after  the  time  for  full  performance 
the  warehouse,  and  then  further  (as  held  in  Ozendale  v.  Wetherell,  9 
work  was  postponed  until  next  day.  R  &  C.  886, 17  Eng.  Ck)m.  Lk  177,  and 
That  night  the  warehouse  burned  other  cases),  has  never  been  adopted, 
and  all  the  cotton  was  damaged  or  but  expressly  repudiated  by  the 
destroyed.  The  action  was  for  the  courts  of  this  State.  (See  cases  cited 
price  of  the  seventy  bales.  The  court  auprcu)  That  rule  rests  upon  no 
said:  "  But  if  there  was  a  delivery  of  solid  foundation,  and  in  effect  en- 
seventy  bales,  the  action  could  not  ables  courts  to  alter  the  terms  of 
be  sustained.  The  contract  was  en-  contracts  as  made  by  parties 
tire,  and  the  plaintiffs  [the  sellers]  **  The  right  of  a  vendor  to  demand 
must  prove  performance  to  entitle  the  portion  delivered  in  a  case  of  the 
them  to  recover.  The  defendants  destruction  of  the  remainder,  so  that 
purchased  one  hundred  and  nineteen  full  performance  by  the  vendor  is 
bales,  to  be  paid  for  when  delivered,  impossible,  need  not  be  considered, 
Until  the  delivery  of  the  whole  because  in  this  case  the  plaintiffs  had 
quantity  no  action  accrued  to  the  all  the  cotton  claimed  to  have  been 
plaintiffa  While  the  destruction  of  delivered,  which  was  not  destroyed, 
the  subject-matt-er  of  the  contract,  A  vendee  may  accept  a  delivery  of  a 
without  fault  of  the  plaintiffs,  would  part  of  the  property,  and  waive  the 
relieve  them  from  an  action  for  dam-  delivery  of  the  remainder,  and  this 
ages  for  not  performing  the  con-  maybe  shown  by  circumstances:  but 
tract,  yet  it  would  not  enable  them  in  this  case  there  is  not  the  slightest 
to  enforce  a  part  performance  circumstance  tending  to  establisli 
against  the  defendants.  (Dexter  v.  such  acceptance  and  waiver.  Both 
Norton,  47  N.  Y.  62.)  The  rule  is  well  parties  expected  to  perform  the  con- 
settled  in  this  State  that,  upon  a  con-  tract  in  full  The  unfortunate  acci- 
tract  for  the  delivery  of  a  specified  dent  prevented  it  before  the  title 
quantity  of  property,  payment  to  be  had  passed  from  the  vendors,  and 
made  on  delivery,  no  action  will  lie  the  misfortune  is  theira" 
until  the  whole  is  delivered.  (Champ-  ^  The  Elgee  Ck)tton  Cases  (1874),  89 
lin  v.  Rowley,  13  Wend.  259;  Mead  U.  S.  (22  Wall)  180;  Nesbit  v.  Burry 
V.  Degolyer,  16  Wend.  632;  Russell  V.  (1855),  25  Pa.  St  208;  Jennings  v. 
Nicoll  8  Wend.  112;  Baker  v.  Hig-  Flanagan  (1837),  6  Dana  (Ky.X  217,  30 
gins,  21  N.  Y.  897;  Norton  v.  Wood-  Am.  Dec.  68a 
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CH.  III.]  OONDITIOKAL  BJlLE  07  SPEOITIO  OBATTBLS.  [§  515. 

n. 

Whebb  Goods  ase  to  bb  Measubed,  Weighed  ob  Tested. 

§  515.  Title  to  goods  not  deliyered  presamptlyely  does  not 
pass  if  goods  are  yet  to  be  weighed^  measared  or  tested  in 
order  to  ascertain  price* —  The  question  of  the  passing  of  title 
to  goods  not  delivered,  which  are  yet  to  be  weighed,  measured 
or  tested  in  order  to  ascertain  the  price,  is  one  upon  which  the 
English  and  American  courts  are  not  in  harmony,  nor  are  all 
of  the  cases  in  this  country  consistent. 

liOrd  Blackburn's  second  rule,  as  has  been  seen,^  declared  that 
where  anything  remains  to  be  done  to  the  goods  for  the  pur- 

1  See  ante,  §  504    In  Hanson  y.  sold  at  a  given  price  per  foot  to  be 

Meyer,  6  East,  614,  a  lot  of  starch  delivered  at  a  given  place  and  mea.s- 

lylng  in  a  warehouse  had  been  sold  ured.  The  purchasers  paid  down  the 

at  so  much  per  hundred  weight,  and  price  at  the  rate  agreed  upon  for  tlie 

the  seUer  had  directed  the  warehouse-  supposed  quantity,  and  the  surplus 

man  to  weigh  and  deliver  it    After  or  deficiency  was  to  be  provided  for 

part  had  been  weighed  and  delivered  when  measured  The  timber  did  not 

the  buyer  became  bankrupt,  where-  arrive  at  the  prescribed  place  at  the 

upon  the  sellef  refused  to  permit  the  time  agreed  upon,  and  a  great  part 

delivery  of  any  mora    Hdd,  that  the  of  it  was  then  lost  in  a  storm  before 

title  to  the  undelivered  portion  had  measurement  and   delivery.     Held, 

not  passed  because  *'the  price  is  made  that  title  passed  only  to  so  much  as 

to  depend  upon  the  weight."  was  measured  and  received,  and  the 

In  Rugg  V.  Minett,  11  East,  210,  a  purchasers  could  recover  the  excess 

quantity  of  turpentine  had  been  sold,  paid  on  the  prica 
part  of  which  was  to  be  put  up  in       In  the  similar  case  of  Gilmour  v. 

lots  of  a  specified  quantity,  after  Supple,  11  Moore,  P.  C.  551,  the  lum- 

which  the  balance  was  to  be  meas-  ber  had  been  delivered  to  the  buyer's 

ured  and  paid  for.    Before  this  was  agent  and  was  then  lost  in  a  storm, 

entirely  done  it  was  consumed  by  fire  It  was  shown  that  before  delivery  it 

Held,  that  the  title  passed  in  those  had  been  measured  by  a  public  ofiScer 

lots  only  which  had  been  put  upi  and  was  not  to  be  again  measured  by 

In  Simmons  v.  Swift,  5  B.  &  C.  857,  the  seller.    Held,  that  the  title  had 

bark  had  been  sold  at  a  given  price  passed. 

per  ton.    Part  was  weighed,  paid  for       In  Tansley  v.  Turner,  2  Scott,  238, 

and  taken  away,  but  title  to  the  bal-  2  Bing.  N.  G.  151,  a  quantity  of  tim- 

ance  was  held  not  to  have  passed  be-  ber  had  been  sold  at  so  much  per 

cause  not  yet  weighed.  cubic  foot  with  privilege  to  convert 

In  Logan  v.  Le  Mesurier,  6  Moore,  on  the  land.  Part  was  measured  and 

P.  C.  116,  a  quantity  of  timber,  con-  removed  the  same  day,  and  the  sell- 

taining  about  a  given  quantity,  was  er's  agent  marked  and  measured  the 
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§  616.]  LAW  OF  SAI.B.  [book  IL 

pose  of  ascertaining  the  price,  as  by  weighing,  measuring  op 
testing  the  goods,  where  the  price  is  to  depend  on  their  quan- 
tity  or  quality,  the  performance  of  this  act  shall  be  a  condition 
precedent  to  the  transfer  of  the  property,  even  though  the 
goods  are  ascertained  and  are  in  the  state  in  which  they  ought 
to  be  accepted.  This  rule,  modified  with  respect  of  notice  and 
intention,  has  been  incorporated  in  the  English  Sale  of  Goods 
Act  as  follows;  "Unless  a  different  intention  appears  .  •  . 
where  there  is  a  contract  for  the  sale  of  specific  goods  in  a  de- 
liverable state,  but  the  seller  is  bound  to  weigh,  measure,  test 
or  do  some  other  act  or  thing  with  reference  to  the  goods  for 
the  purpose  of  ascertaining  the  price,  the  property  does  not 
pass  until  such  act  or  thing  be  done,  and  the  buyer  has  notice 
thereof."  1 

§  516.  In  the  United  States  the  courts  generally  have 

not  gone  to  the  extent  of  declaring  the  act  to  be  absolutely  a 
condition  precedent,  as  in  Lord  Blackburn's  rule,  and  the  posi- 
tion assumed  by  the  majority  may  perhaps  be  stated  thus: 
Where,  under  a  fair  construction  of  the  contract,  some  act  other 
than  separation  from  a  larger  mass  remains  to  be  done  in  order 
to  determine  the  amount  to  be  paid,  where  this  depends  upon 
the  quantity  or  quality  of  the  goods  not  yet  delivered,  as  to 
count,  weigh,  measure  or  inspect  them,  the  performance  of  this 
act,  in  the  absence  of  anything  showing  a  contrary  intention, 
is  presumptively  a  condition  precedent  to  the  passing  of  the 
title;  and  the  title,  therefore,  in  the  absence  of  an  intention  to 
the  contrary,  will  not  pass  until  such  act  be  done,  although  the 
goods  are  definitely  ascertained,  and  are  in  all  respects  in  the 
condition  in  which  they  ought  to  be  accepted.* 

remaining  trees,  putting  down  the  *  Sale  of  Groods  Act,  §  18,  rule  a 

figures  but  not  computing  the  whole,  '  In  Byles  v.  Cblier  (1884),  54  Mich, 

and  saying  that  he  would  make  out  a  1,  Cooley,  C.  J.,  says:   **  In  Lingham 

statement  and  send  it  to  the  buyer,  v.  Eggleston,  27  Mich.  324,  it  was  de- 

which  was  not  dona    Held,  that  the  cided  that  the  question  whether  a 

title  passed,  as  nothing  remained  to  be  sale  is  completed  or  only  executory 

done  by  the  vendor.    To  same  effect:  is  usually  one  to  be  determined  from 

Cooper  V,  Bill,  8  H.  &  C.  723.  the  intent  of  the  i)arties  as  gathered 
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CH.  m.]           CONDITIONAL  SALE  O^  SPECIFIC   CHATTELS.  [§  517. 

§  517. .  Failure  to  perform  such  a  condition  precedent 

may  be  taken  advantage  of  by  either  party,  and  it  is  immate- 
rial whether  the  weighing,  measuring  or  testing  is  imposed  by 
the  contract  as  an  obligation  or  is  reserved  as  a  privilege. 

from  their  contract,  the  situation  of  of  them  are  collected  in  Mr.  Ben- 
the  thing  sold,  and  the  circumstances  nett's  note  to  section  319  of  the  third 
surrounding  the  sale;  that  where  edition  of  Benjamin  on  Sales.  And 
the  goods  sold  are  designated  so  that  see  Kelsea  v.  Haines,  41  N.  H.  246; 
no  question  can  arise  as  to  the  thing  Southwestern  Freight  Ca  v.  Stanard, 
intended,  1^  is  not  absolutely  essen-  44  Ma  71, 100  Am.  Dec.  255;  Shelton 
tial  that  there  should  be  a  delivery,  v.  Franklin,  68  III  838;  Straus  v. 
or  that  the  goods  should  be  in  a  de-  Minzesheimer,  78  III  492;  Crofoot  v. 
liverable  condition,  or  that  the  quan-  Bennett,  2  N.  Y.  258;  Groat  v.  Gile, 
tity  or  quality,  when  the  price  de-  51  N.  Y.  481 ;  Burrows  v.  Whitaker, 
pends  upon  either  or  both,  should  71  N.  Y.  291,  27  Am.  R.  42;  Dennis 
be  determined,  these  being  circum-  v.  Alexander,  8  Pa.  St  50;  Gallo- 
stances  indicating  intent,  but  not  way  v.  Week,  54  Wis.  604;  Caywood 
conclusive;  but  that  where  anything  v.  Timmons,  81  Kan.  894.  That  the 
is  to  be  done  by  the  vendor,  or  by  cases  referred  to  settle  the  general 
the  mutual  concurrence  of  both  par-  principle,  at  least  for  this  State,  is 
ties,  for  the  purpose  of  ascertaining  beyond  question  or  cavlL  Prcsump- 
the  price  of  the  goods,  as  by  weigh-  tively  the  title  does  not  pass,  even 
ing,  testing  or  measuring  them,  though  the  articles  be  designated,  so 
where  the  price  is  to  depend  upon  long  as  anything  remains  to  be  done 
the  quantity  or  quality  of  the  goods,  to  determine  the  sum  to  be  paid;  but 
the  performance  of  these  things,  in  this  is  only  a  presumption,  and  islia- 
the  absence  of  anything  indicating  a  ble  to  be  overcofne  by  such  facts  and 
contrary  intent,  is  to  be  deemed  pre-  circumstances  as  indicate  an  intent 
sumptlvely  a  condition  precedent  to  in  the  parties  to  the  contrary." 
the  transfer  of  the  property,  although  The  case  of  Lingham  v.  Eggleston 
the  individual  goods  be  ascertained,  (1873),  27  Mich.  324,  which  was  fol- 
and  they  appear  to  be  In  a  state  in  lowed  in  Byles  v.  Colier,  supra,  was 
which  they  may  be  and  ought  to  be  one  in  which  the  defendant  con- 
accepted.  This  case  has  been  re-  tracted  to  purchase  certain  lots  of 
ferred  to  with  approval  in  the  sub-  lumber,  at  a  certain  price  per  thou- 
sequent  cases  of  Hatch  v.  Fowler,  28  sand  for  common  and  a  less  price  for 
Mich.  205;  Hahn  v.  Fredericks.  80  culls.  The  plaintiff  and  defendant 
Mich.  223,  18  Am,  R.  119;  Wilkin-  went  together  to  the  yard  where  the 
son  v.  Holiday,  33  Mich.  886;  Grant  lumber  was  piled  and  identified  that 
V.  Merchants',  eta  Bank,  35  Mich.  515 ;  which  was  to  ba  included  in  the  sale. 
Scotten  V.  Sutter,  87  Mich.  626;  Car-  But  the  relative  amounts  of  the  two 
penter  v.  Graham,  42  Midi.  191;  grades  had  not  been  determined,  and 
Brewer  v.  Salt  Association,  47  Mich,  the  contract  provided  no  method  for 
626^  This  cases  elsewhere  to  the  doing  it.  Before  delivery  the  lumber 
same  effect  are  numerous,  and  many  was  destroyed  by  a  forest  fire,  and 
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§  518. Presumption  not  conclnsiye. — This  presump- 
tion, however,  that  the  title  does  not  pass  until  the  act  of 
weighing,  measuring,  testing  and  the  like  has  been  performed, 
is  not  conclusive;  and  it  readily  gives  way  before  evidence  of 
the  contrary  intention  of  the  parties.* 

the  plaintiff,  olaiming  that  the  title  the  seller,  and  that  title  passed  to 
had  passed,  sued  for  the  purchase  the  buyer  only  as  fast  as  tlie  lumber 
prica  But  the  court  held  that  the  was  ordered,  inspect-ed,  measured 
title  evidently  had  not  passed,  since  and  delivered  fL  a  b.  at  Williams- 
something  of  high  importance  re-  port  , 
mained  to  be  done  by  the  vendor  to  ^  In  Straus  v.  Minzesheimer  (1875), 
ascertain  the  price  to  be  paid —  78  III  492,  it  is  said:  '*  There  are  nu- 
something,  indeed,  as  to  which  there  merous  most  respectable  authorities 
might  well  be,  and  in  fact  were,  which  hold  that  a  contract  for  the 
great  differences  of  opinion,  viz.,  the  sale  of  specific  goods,  or  of  goods 
determination  of  the  precise  amount  identified,  where  something  remains 
of  each  grade  of  lumber.  to  be  done  to  the  property,  will  pass 
Very  like  this  case  is  Miller  v.  Sea-  the  title  to  the  property  before  the 
man  (1896),  176  Pa.  St  291,  85  AtL  R  act  is  done,  if  such  appears  by  the 
134  Here  there  was  an  agreement  contract  to  have  been  the  intention 
made  by  the  seller,  who  resided  at  of  the  partie&  In  consonance  with 
«Elmira,  N.  Y.,  with  the  buyer,  who  this  class  of  cases  this  court  held,  in 
lived  at  Williamsport,  Pa.,  for  the  Graff  v.  Fitch,  68  IlL  873,  and  in  Shel- 
sale  of  all  the  lumber  in  eleven  piles  ton  v.  Franklin,  68  IlL  333,  that  the 
on  the  land  of  a  third  person  at  Du  title  to  personal  property  would  pass 
Boistown,  Pa.,  at  a  certain  price  per  by  a  contract  of  sale,  where  such 
thousand  feet "  shipping  count,  f .  a  b.  was  the  intention  of  the  parties,  al- 
cars  at  Williamsport,  to  be  loaded,  though  measuring  or  weighing  was 
inspected  and  measured,  as  ordered  to  be  had  at  a  subsequent  time,  in 
by  the  purchasers,  by "  a  person  order  to  ascertain  the  amount  to  be 
named,  to  be  paid  for  within  thirty  paid." 

days;  and  all  lumber  which  re-  In  Riddle  v.  Vamum  (1838),  20  Pick, 
mained  on  the  yard  at  a  certain  date  (Mass.)  280,  the  court  say:  "The  gen- 
was  then  to  be  inspected  and  meas-  eral  doctrine  on  this  subject  is  un- 
ured  by  another  person  named,  and  doubtedly  that  when  some  act  re- 
paid for  at  a  different  rate.  After  mains  to  be  done  in  relation  to  the 
part  had  been  ordered,  inspected  and  articles  which  are  the  subject  of  the 
paid  for  as  agreed,  but  before  the  sale,  as  that  of  weighing  or  measur- 
date  named  when  all  should  be  in-  ing,  and  there  is  no  evidence  tending 
spected,  the  lumber  remaining  in  to  show  an  intention  of  the  parties 
the  yard  was  swept  away  by  a  fiood  to  make  an  absolute  and  complete 
and  lost  The  action  was  for  the  sale,  the  performance  of  such  act  is 
price  of  the  estimated  quantity  so  a  prerequisite  to  the  consummation 
lost  It  was  held,  however,  that  the  of  the  contract;  and  until  it  is  per- 
title  to   this  lumber  was   still   in  formed  the  property  does  not  pass  to 
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§  519, Broader  rule  in  some  States. —  A  still  more 

liberal  rule  than  that  stated  in  the  preceding  section  may  well 
deserve  attention.  For  where  the  goods  are  definitely  ascer- 
tained, and  are  of  the  kind  that  the  seller  is  bound  to  receive, 
and  are  in  the  condition  in  which  he  is  to  s^ccept  them,  so  that 
nothing  remains  but  to  ascertain  the  price,  no  satisfactory  rea- 
son is  apparent  why  the  title  should  not  pass  at  once,  unless  a 
contrary  intention  appears;  and  several  able  courts  have  so 
declared.^ 

the  vendea  But  in  the  case  of  sales  Pressey,  83  N.  H.  60;  Gilman  v.  Hill, 
where  the  property  to  be  sold  is  in  a  86  N.  H.  811.** 
state  ready  for  delivery,  and  the  pay-  ^  In  Cleveland  v.  Williams  (1867), 
ment  of  money,  or  giving  security  29  Tex.  204, 04  Am.  Dec.  274,  it  is  said: 
therefor,  is  not  a  condition  precedent  **  It  is  certainly  correct,  as  laid  down 
to  the  transfer,  it  may  well  be  the  in  t&e  books,  that  when  anything  re- 
understanding  of  the  parties  that  the  mains  to  be  done  by  the  seUer,  such 
sale  is  perfected,  and  the  interest  as  counting,  weighing  or  measuring, 
passes  immediately  to  the  vendee,  the  title  does  not  pass  when  either 
although  the  weight  or  measure  of  of  these  operations  is  necessary  in 
the  articles  sold  remains  yet  to  be  order  to  separate  tlie  goods  from  a 
ascertained.  Such  a  case  presents  a  larger  mass  of  which  they  form  a 
question  of  the  intention  of  the  par-  part;  but  when  the  entire  mass  is 
ties  to.  the  contract.  The  party  af-  sold  and  must  be  measured  simply 
firming  the  sale  must  satisfy  the  jury  with  a  view  to  the  ascertainment  of 
that  it  was  intended  to  be  an  abso-  its  price  for  the  purpose  of  a  settle- 
lute  transfer,  and  all  that  remained  ment,  the  better  opinion,  on  principle 
to  be  done  was  merely  for  the  pur-  and  authority,  is  that  the  title  passes, 
pose  of  ascertaining  the  price  of  the  By  keeping  the  distinction  between 
articles  sold  at  the  rate  agreed  upon."  a  specific  and  an  indefinite  commod- 
See  also  Leonard  v.  Davis^  1  Black  ity  in  view,  it  is  believed  that  most 
(U.  S.),  476.  of  the  cases  upon  this  subject  can  be 
In  Kelsea  v.  Haines,  41  N.  H.  246,  explained  and  their  apparent  conflict 
the  court  also  say:  "So  where  the  reconciled.  McComber  v.  Parker,  18^ 
process  of  ascertaining  the  quantity  Pick.  ( Mass.)  182 ;  Cunningham  v.  Ash- 
has  been  substantially  performed,  brook,  20  Ma  560;  Scott  v.  Wells,  6 
the  title  passes,  although  a  trifling  Watts  &  S.  (Pa.)  868,  40  Am.  Dec.  568; 
act  remains  to  be  done  in  order  to  Riddle  v.  Vamum,  20  Pick.  (Mass.) 
complete  the  enumeration,  especially  283;  Crofoot  v.  Bennett,  2  N.  Y.  260." 
if  the  vendee  is  in  possession,  and  In  the  case  last  named  (Crofoot  v.  Ben- 
the  remaining  act  is  to  be  done  by  nett)  it  is  said  that  **  if  the  goods  sold 
him.  Hill,  on  Sales,  148;  Tansley  v.  are  clearly  identified,  then,  although 
Turner,  2  Scott,  288 ;  Tyler  v.  Strang,  it  may  be  necessary  to  number,  weigh 
21  Barb.  (N.  Y.)  198;  Oliphant  v.  Ba-  or  measure  them  in  order  to  ascer- 
ker,  5  Den.  (N.  Y.)  879;  Shepherd  v.  tain  what  would  be  the  price  of  the 
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§  530.  Nor  where  goods  are  yet  to  be  measnred^  weighed  or 
tested  with  a  view  to  Identiflcatton. —  In  many  of  the  cases 
in  which  Lord  Blackburn's  rule  has  been  apparently  approved, 
the  question  was  not  confined  to  the  necessity  of  weighing, 
measuring  or  testing  for  the  sole  purpose  of  ascertaining  the 
price;  but  the  additional  element  of  identification  or  separa- 
tion from  a  larger  mass  was  involved.*  This  distinction  is  of 
importance,  though  it  is  frequently  ignored.  If  the  object 
sought  to  be  accomplished  by  the  weighing,  measuring,  testing 
and  the  like  is  the  identification  of  the  goods  to  which  the  con- 
tract is  to  apply  —  as  where  the  sale  is  to  be  of  all  of  the  timber 
of  a  certain  size,  all  of  the  hogs  of  a  certain  weight,  all  of  the 
wheat  of  a  certain  grade,  and  the  like, — there  is  then  presented 
a  case  of  the  class  to  be  considered  in  the  following  chapter 
where  the  goods  are  not  specific,  but  it  is  not  of  the  class  now 
under  consideration.    In  cases  of  that  kind  the  title  obviously 

whole  at  a  rate  agreed  upon  between  iSee,  for  example,  Rosenthal  v. 

the  parties,  the  title  wiU  pass.*'  Speak-  Kahn  (1890),  19  Oreg.  571,  24  Paa  R. 

ing  of  this  case  in  Burrows  v.  Wiiit-  989;  Davis  v,  HiU  (1826).  8  N.  H.  882; 

aker  (1877),  71  N.  Y.  291,  27  Am.  R  Cutwater  v.  Dodge  (1827),  7  Cow.  85; 

42,  it  is  said:  <' It  was  also  laid  down  Devane   v.  Fennell   (1841),  2  Ired. 

that  the  distinction  in  all  these  cases  (N.  C.)  80;  Warren  v.  Buokminster 

does  not  depend  so  much  upon  what  (1852),  24  N.  H.  88d;  Joyce  v,  Adama 

is  done  as  upon  the  object  to  be  ef-  (1853),  8  N.  Y.  291;  Oilman  y.  HiU 

fected.    If  it  be   specification,  the  (1858).  86  N.  H.  811;  Robertson  v. 

property  is  not  changed;  if  merely  to  Strickland  (1868),  28  Up.  Can.  Q.  B. 

ascertain  the  total  value  at  desig-  221;  Abat  v.  Atkinson  (1869),  21  La. 

nated  rates,  the  change  of  title  is  ef-  Ann.  414;  First  Nat  Bank  y.  Crow- 

fected."  To  like  effect:  Groat  v.Gile,  ley  (1873^  24  Mich.  492;    Hahn  v. 

51  N.  Y.  431;  Kimberley  v.  Patchin,  Fredericks  (1874),  30  Mich.  223,  18 

19  N.  Y.  330;  Bradley  v.  Wheeler,  44  Am.  R  119;  Pike  v.  Vaughn  (1876).  39 

N.  Y.  495;  Sanger  v.  Waterbury,  116  Wia  499:  Galloway  ▼.  Week  (1882), 

N.  Y.  371,  22  N.  E.  R.  404;  Blackwood  54  Wis.  604,  12  N.  W.  R.  10;  Hays  v. 

V.  Cutting  Packing  Co.,  76  CaL  212,  Pittsburg  Ca  (1888),  33  Fed.  R  552; 

18  Pac.  R  248, 9  Am.  St  R  199;  Las-  Blackwood  v.  Cutting  Packing  Ca 

sing  V.  James,  107  Cal.  348,  40  Pac.  R  (1888).  76  Cal.  212, 18  Pac.  R  248,  9 

534;  Boaz  v.  Schneider,  69  Tex.  128,  Am.  St  R  199. 

6  S.  W.  R  402;   Ober  v.  Carson,  63  The  following  cases  seem  to  adopt 

Ma  209.     See  ante,  §  496  and  cases  the  English  rule:  The  Elgee  Cotton 

cited;  also  Farmers*  Phosphate  Ca  Cases  (1874),  22  Wall.  180;  Kein  v. 

V.  Gill.  69  Md.  537, 16  Atl.  R  214, 9  Am.  Tupper  (1873),  52  N.  Y.  550;  Jones  v. 

St  R  443. 1  L.  R  A.  767.  Pearce  (1869),  25  Ark.  545. 
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cannot  pass  until  the  goods  have  been  idaitified ;  but  the  ques- 
tion with  which  the  present  discnssion  began  was,  by  its  terms, 
whether  title  to  specific,  ascertained  goods,  not  actually  de- 
livered, can  pass  until  the  price  has  been  determined  by  the 
process  of  weighing,  measuring  or  testing  them.  Here  the  ob- 
ject to  be  effected  is  not  to  distinguish  the  goods,  for  that, 
ex  hypothesis  has  been  already  done;  but  merely  to  ascertain 
their  total  value  at  designated  rates. 

§  521, .  As  has  been  stated,  however,  the  two  questions 

are  often  presented  together,  and  the  courts,  in  dealing  with 
them,  have  applied  Lord  Blackburn's  rule  apparently  as  ap- 
plicable to  both.  If  something  like  weighing,  measuring,  test- 
ing and  the  like  is  to  be  done  to  identify  the  goods,  that  is  an 
additional  reason  why  the  title  does  not  at  present  pass,  and 
would  of  course  suffice  if  the  other  element  of  unsettled  price 
were  not  involvejd.^ 

1  Thus  see  Joyce  v.  Adams  (1853),  8  brands,  was  identified  by  it,  but  it 
K.  T.  291.  Here  plaintiffs  bought  of  did  not  caU  for  the  cotton  stored  at 
defendants  two  hundred  and  fifty-  296  Water  street  Any  other  bales 
nine  bales  of  cotton.  Defendants  had  of  cotton  of  the  description  specified 
it  in  store  in  three  parcels,  one  of  one  would  as  weU  have  answered  the  ob- 
hundred  bales,  and  one  of  sixty-four  ligation  of  the  sellers  with  the  buy- 
bales,  stored  at  296  Water  street,  and  ers.  And  besides,  the  ootton  was  to 
one  of  ninety-five  bales  stored  else-  be  paid  for  at  thirteen  and  a  half 
whera  The  contract  caUed  for  one  cents  per  pound,  and  to  be  delivered 
hundred  and  sixty-four  bales  de-  by  the  sellers  within  or  at  the  expira- 
scribed  as  Charleston  and  sixty-four  tion  of  thirty  days  thereafter,  when 
bales  described  as  Mobile,  to  be  paid  the  balance  of  the  price  was  to  be 
for  at  the  rate  of  thirteen  and  a  lialf  paid.  The  weight  had  not  been  ac- 
cents per  pound,  delivered  within  oertained  by  the  contract,  and  no 
thirty  days.  The  cotton  stored  at  mode  was  specified  in  which  it  was 
296  Water  street  was  destroyed  by  to  be  ascertained;  but  it  was  neces- 
fire  before  delivery,  and  the  plaint-  sary  that  it  should  be  before  the  price 
iffs  brought  action  for  the  return  of  could  be  computed.  .  .  .  The  con- 
So  per  bale  which  they  had  advanced  tract,  from  its  nature  and  terms,  was 
upon  it.  The  court  held  that  the  clearly  and  whoUy  executory  on  the 
title  had  not  passed  to  the  purchaser,  part  of  the  sellers,  leaving  the  title  of 
and  in  the  course  of  the  opinion  said:  the  cotton  in  them,  to  be  thereafter 
'*  In  this  case  the  subject-matter  of  passed  to  the  buyers,  on  the  perform- 
the  contract  of  sale,  so  far  as  it  re-  ance  of  certain  things  by  them;  and 
spected  the  number  of  bales  and  until  these  were  performed  the  risk 
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§§  522,  523.]  LAW  OF  sale.  [book  n. 

§  522.  Nor  where  goods  are  yet  to  be  measared^  weighed 
or  tested  to  ascertain  whether  they  are  the  kind  or  quality 
of  goods  the  buyer  Is  to  accept. —  There  are  still  other  cases, 
not  often  clearly  distingaished^  in  which  the  weighing,  meas- 
uring, testing  and  the  like  is  to  be  done  neither  to  ascertain 
the  price  nor  the  identity  of  the  goods  alone,  but  also  to  deter- 
mine whether  the  particular  goods  in  question,  apparently  of 
the  kind  agreed  upon,  are  really  of  the  kind  or  quality  which 
the  buyer  is  bound  to  accept.  Thus,  though  the  parties  are 
contracting  with  reference  to  specific  chattels,  for  example  a 
number  of  bales  of  cotton,  but,  by  the  contract,  the  cotton  is 
thereafter  to  be  sampled  by  both  parties  to  ascertain  if  it  con- 
forms to  a  sample  which  was  the  basis  of  the  dealing,  the  title 
will  not  pass  until  that  act  is  done;  and  the  fact  that  the  cot- 
ton is  yet  to  be  weighed  in  order  to  ascertain  the  price  fur- 
nishes simply  another  reason  leading  to  the  same  result.^ 

§  523.  .  The  same  result  would  ensue  where  a  crop  of 

grain  is  yet  to  be  harvested  to  prepare  it  for  delivery;  to  be 
brought  to  a  certain  place  to  be  weighed  to  ascertain  the 

of  it  remained  with  them."  In  Smart  the  seller  to  the  miU  of  the  Cocheco 
V.  Batchelder  (1876),  57  N.  H.  140,  Company  in  Dover.  Further,  _  the 
the  defendant  contracted  to  sell  to  price  was  so  much  per  thousand,  and 
one  Waldron  aU  the  merchantable  the  quantity  had  not  been  ascer- 
square-edged  boards  at  his  mill,  at  a  tained.  This  brings  the  case  far 
fixed  price  per  thousand.  The  quan-  within  the  authoritiesL  When  goods 
tity  and  quality  were  not  ascertained,  are  sold  by  number,  weight  or  meas- 
They  were  to  be  delivered  at  a  cer-  ure,  the  sale  is  incomplete  imtil  the 
tain  place  to  be  surveyed.  Before  specified  property  has  been  separated 
anything  was  done  with  them  they  and  identified.'* 
were  attached  by  creditors  of  Wal-  » Kein  v.  Tupper  (1873),  52  N.  Y.  55a 
dron.  The  court,  by  Ladd,  J.,  said:  Here  the  court  said,  per  Church, 
<* I  think  the  property  in  the  boards  C.  J.:  '' Assuming  that  this  was  a 
had  not  passed  to  Waldron  at  the  sale  of  a  quantity  of  specific  cotton, 
time  of  the  attachment.  It  was  only  which  I  think  we  may  do,  and  which 
the  merchantable  boards  in  the  pile  is  the  most  favorable  view  for  the 
tliat  were  to  be  taken  by  him.  One  plaintiffs  (the  sellers),  yet,  as  the  cot- 
act  to  be  done,  then,  before  delivery,  ton  was  to  be  weighed  by  the  vend- 
was  the  selection  and  separation  of  ors  to  ascertain  the  quantity,  and 
the  merchantable  boards  from  the  sampled  by  both  parties  to  ascertain 
rest;  they  were  to  be  surveyed.  Then  the  quality,  no  title  would  pass  until 
they  were  also  to  be  transported  by  these  acts  were  dona** 
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price;   and  to  be  "sacked  in  good  merchantable  sacks,"  in 

order  to  make  it  the  kind  of  commodity  which  the  buyer  is 
bound  to  accept.* 

1  Hamilton  ▼.  Gtordon  (1893),  23  needed  them,  upon  the  credit  of  the 
Oreg.  557,  80  Paa  R.  495.  See  also  log&  The  logs  were  delivered,  but 
Outwater  v.  Dodge  (1827),  7  Cow.  they  were  not  scaled,  the  contract 
<N.  Y.)  85.  Here  the  defendants  con-  being  silent  as  to  when,  where  or  by 
tracted  to  buy  a  quantity  of  fish  that  whom  the  scaling  should  be  done, 
the  plaintiff  had,  at  a  fixed  price  per  in  order  to  determine  the  price.  The 
barrel,  the  defendants  to  pay  for  in-  court  held  thai  the  parties  did  not 
spection.  If  they  were  delivered  at  intend  there  should  be  a  delivery, 
a  certain  dock  on  Loug  Island,  de-  and  the  title  did  not  pass  until  the 
f  endants  would  not  require  plaintiff  logs. were  inspected  and  scaled.  <*  We 
to  make  up  the  wantage,  as  it  was  do  not  suppose,"  say  the  court,  **  that 
termed,  on  the  inspection  and  re-  the  plaintiff  was  bound  to  accept  all 
packing;  otherwise  he  was  to  do  sa  the  logs  which  McDonald  might  de- 
Plaintiff  elected  to  deliver  them  on  posit  at  the  point  designated,  if  any 
the  Long  Island  dock,  and  did  so  de-  were  unfit  for  use.'*  Oilman  v.  Hill 
liver  them,  but  there  was  no  one  (1858),  36  N.  H.  311.  Here  the  plaint- 
there  to  receive  them.  Before  the  iffs  agreed  to  buy  all  the  pelts  that 
inspector  began  his  work  one  of  the  a  certain  butcher  should  take  off 
defendants  came  over  to  the  dock  between  July  and  October,  at  fifty 
and  asked  him  to  tell  plaintiff  that  cents  each,  and  they  might  take 
the  fish  were  inferior  and  would  not  them  from  time  to  time  as  they 
be  accepted,  but  the  inspector  was  should  become  dry.  Eighty  pelts 
not  told  to  desist  from  the  inspeo-  were  counted  over  by  the  parties  and 
tion,  and  he  accordingly  completed  laid  asida  Subsequently  thirteen 
it.  The  court  held  that  it  was  evi-  more  were  taken  off,  placed  upon  the 
dent  the  parties  intended  the  inspec-  eighty,  and  the  whole  lot  was  levied 
tion  to  be  a  condition  precedent  to  upon  as  the  property  of  the  butcher, 
the  passing  of  the  title,  for  the  quan-  The  court  held  that  the  eighty  were 
tity  was  altogether  uncertain  until  clearly  the  property  of  the  plaintiffs, 
then.  More  or  less  might  be  con-  but  that  the  thirteen  had  not  been 
demned.  The  very  agreement  that  actually  accepted,  as  the  purchasers 
they  should  be  inspected  implies  had  not  exercised  their  option  to  re- 
that  if  they  were  not  of  a  quality  ceive  or  reject  the  goods.  Devane 
which  would  pass  inspection  the  de-  v.  ("enneU  (1841),  2  Ired.  (N.  C.)  36. 
fendants  were  not  obliged  to  receive  The  plaintiff  here  agreed  to  sell  a 
them.  Pike  v.  Vaughn  (1876),  39  Wis.  certain  raft  of  timber,  which  was  to 
499.  Here  there  was  a  contract  for  be  put  in  the  purchaser's  timber  pen, 
the  sale  of  a  quantity  of  logs  which  inspected  and  measured.  It  was  de- 
the  vendor  was  to  cut  and  deliver  at  livered  in  accordance  with  the  agree- 
a  specified  place.  While  the  vendor  ment,  but  before  inspection  was 
should  be  engaged  in  getting  out  taken  away.  It  was  held  that  the 
the  logs  the  vendee  was  to  let  him  title  was  still  in  the  plaintiff,  since 
have  goods  and   provisions   as  he  the  parties  could  not  have  intended 
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§  524.]  IjLW  of  sale.  [book  il- 

§  524.  By  wh&m  wefgliing^  etc.^  to  be  done.—  The  act  of 

weighing,  counting  and  the  like  is  usually  to  be  performed  by 
the  seller,  and  the  English  decisions  and  statute  have  confined 
the  rule  to  such  cases;  ^  but  this  is  not  generally  deemed  mate- 
rial, and  the  contract  may  provide,  expressly  or  impliedly,  that 
it  shall  be  done  by  the  buyer.  In  such  a  case  the  title  pre- 
sumptively will  not  pass  until  he  has  performed  it,  especially 
where  the  sale  is  to  be  for  cash ;  ^  but  this  presumption,  like  the 
other,  yields  to  the  contrary  intention  of  the  parties.* 

an  absolute  delivery  while  the  tim-  Turley  v.  Bates  (1863),  2  H.  &  C.  200, 
ber  had  still  to  be  inspected  •and  83  L.  Jour.  (Ejl)  4&  But  that  the  in- 
measured,  tention  controls  see  Martineau  v. 

iSee  the  English  statute  before  re-  Kitching  (1872),  L.  R  7  Q.  B.  486. 

f erred  ta    See  also  the  discussion  in  >  In  Hoffman  v.  Culver  (1880),  7  IlL 

'The  case  of  Cunningham  v.  Ash-  wards  ascertained  and  paid  accord- 
brook  (1855),  20  Ma  553,  is  strikingly  ing  to  the  net  weight,  and  there  is 
like  that  of  Ward  v.  Shaw,  supra,  no  rule  of  law  that,  under  such  cir- 
Here  plalAtiff  had  sold  his  hogs  to  cumstanoes,  the  presumption  arising 
defendant  at  $415  per  cwt,  net  from  the  delivery  is  met  and  repelled, 
weight,  to  be  delivered  at  the^'slaugh-  and  that  other  evidence  becomes 
ter-house  of  defendants,  and  to  be  necessary  to  make  out  a  prima  fcLde 
killed  and  weighed  by  the  buyers,  case  of  present  sala  The  seller  has 
After  killing,  but  before  weighing,  a  right,  notwithstanding  the  bargain, 
they  were  destroyed  by  accidental  to  retain  his  property  till  he  is  paid, 
fire.  Plaintiff  sued  to  recover  the  unless  he  agrees  to  allow  the  pur- 
price,  and  at  the  trial  it  was  held  chaser  a  credit  (the  bargain  for  an 
that  he  could  not  recover,  as  the  immediate  transfer  of  property  im- 
title  was  not  to  pass  before  the  price  plying  a  present  payment  of  the 
had  been  ascertained  by  weighing,  price),  and  hence,  when  there  is  no 
This  was  reversed,  the  supreme  court  understanding  as  to  the  time  of  pay- 
holding  that  it  was  a  question  of  in-  ment,  other  than  what  is  implied  in 
tention  for  the  jury.  There  is  dis-  the  postponement  of  it,  until  the 
cussion  in  the  case  of  the  general  quantity  of  the  thing  sold  is  ascer- 
principles  and  an  opinion  expressed  tained  in  the  manner  indicated  by 
that  the  general  rule  applies  only  the  contract,  this  circumstance  is 
where  identification  is  necessary,  but  certainly  entitled  to  consideration 
the  effect  of  the  decision  is  found  in  with  the  jury  in  determining  the 
the  closing  lines  of  the  opinion:  **We  character  of  the  delivery,  which,  if 
repeat  what  we  have  before  said,  it  intended  to  pass  the  thing  in  prop- 
is  a  question  for  the  jury.  If  the  de-  erty,  deprives  the  seller  of  his  secu- 
livery  were  for  the  purpose  of  pass-  rity  upon  it  for  the  price,  at  the  same 
ing  the  property  it  had  that  effect,  time  that  it  throws  upon  the  buyer 
although  the  price  was  to  be  after-  the  future  risk." 


OH.  ni.]           CONDITIONAL   SALB   Oy   SPECIFIO   CHATTELS.  [§  525. 

§  525.  How  where  the  whole  body  of  goods  is  delivered  to 
the  bayer« — Where,  however,  before  weighing,  couuting  or 
measuring,  the  whole  body  of  the  goods  is  delivered  to  the 

Appi  450,  it  appeared  that  plaintiffs  oouid  aot  be  done  before  the  quan- 

were  the  owners  of  a   carload  of  tity  was  ascertained  by  weighing." 

wheat  standing  on  the  track  at  Chi-  And  also:  ^  It  is  the  settled  law  of 

cago.    They  entered  into  a  contract  England,  and  it  ought  to  be  the  law 

to  sell  the  wheat  for  cash  to  one  here,  that,  where  goods  are  in  the  pos- 

Martin,  who  was  to  ascertain  the  session  of  a  third  party  as  bailee  or 

number  of  bushels  and  pay  a  fixed  agent  of  the  Tecidors,  if  the  vendors 

price  per  bushel  as  soon  as  weighed  make  a  contract  of  sale  of  tham  while 

out.    Plaintiffs  gave  to  Martin  an  so  situated  for  cash,  and  the  vendee 

order  on  the  railroad  company  to  de>  has  not  paid  for  them,  the  giving  by 

liver  to  him  the  car.    Without  pre-  the  vendor  to  the  vendee  of  a  delivery 

senting  this  order,  or  obtaining  de-  order  addressed  to  such  bailee  or 

livery  of  the  car  with  the  assent  agent»  directing  him  to  deliver  the 

of  the  railroad  company,  Martin  goods  to  the  vendee,  but  which  is  not 

weighed  out  two  wagon  loads   of  presented  to  such  bailee  or  agent  and 

wheat,  transferred  it  to  another  car  assented  to  by  him,  will  have  no  ef- 

and  there  mixed  it  with  other  grain  feet  in  changing  the  property  in  such 

of  his  own,  without  plaintiffs*  con-  goods  from  the  vendor  to  the  vendee^ 

sent  and  without  paying  for  ijb.    It  The  property  and  possession  will  be 

was  there  seized  by  creditors  of  Mar-  regarded  as  still  remaining  in  the 

tin  before  the  remainder  of  the  wheat  vendor,  for  the  reason  that  until  such 

had  been  weighed  out    Held,  that  bailee  or  agent  attorn  to  the  vendee 

plaintiffs'  title  had  not  been  divested,  to  whom  such  order  is  given,  he  will 

Said  McAllister,  P.  J. :  '*  We  take  it  be  regarded  aa  remaining  the  agent 

to  be  clear  law  that  when  in  a  con-  of  the  vendor,  and  his  possession  as 

tract  of  sale  of  the  contents  of  a  car  that  of  the  vendor.    Bentall  v.  Bum, 

or  bin,  it  being  grain,  but  the  quan-  3  R  &  C.  423;  Farina  v.  Home,  16 

tity  of  which  is  unknown,  and  the  Meea  &  W.  119;  McEwan  v.  Smith, 

sale  is  for  cash,  to  be  paid  as  soon  as  d  H.  of  L.  Gas.  309;  Benj.  on  Sales  (2d 

the  grain  can  be  weighed,  which  ed.),  132, 133." 

weighing  is  necessary  in  order  to  In  Ward  v.  Shaw  (1831),  7  Wend, 

ascertain  the  price  to  be  paid  by  the  (N.  Y.)  404,  the  contract  was  for  the 

buyer,  and  there  is  no  provision  as  to  sale  of  two  oxen  which  the  vendee 

delivery,  the  property  in  that  case,  was  to  kill,  prepare  for  market,  then 

the  grain,  does  not  pass  to  the  buyer  weigh  and  pay  for  at  a  given  price 

by  the  bargain,  even   though  the  per  cwt  dressed.    The  vendee  took 

weighing  is  to  be  done  by  him  and  the  cattle  for  this  purpose,  but  on  the 

there  was  nothing  to  be  done  by  the  same  day  they  were  levied  upon  by 

seller  to  ascertain  the  identity  or  the  his  creditors.  Hddj  that  the  title  had 

quantity  or  quality  of  the  com  mod-  not  passed  to  him.    Said  Savage,  C.  J., 

ity.    The  payment  of  the  price  is  a  after  referring  to  the  English  cases: 

condition  preliminary  to  the  prop-  **The  rule  laid  down  in  Hanson  v. 

erty  passing  to  the  buyer;  and  that  Meyer,  6  East,  614,  is  that  the  prop- 
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buyer,  and  the  sale  is  not  for  cash  upon  delivery,  this  is  very 
strong  evidence  that  the  property  is  to  vest  in  him  at  once,  leav* 
ing  the  price  to  be  afterwards  determined,*  but  it  is  obviously 
very  weak  evidence  where  the  sale  is  for  cash  upon  delivery.* 

erty  does  not  pass  when  anything  counting,  or  the  like,  remains  to  b» 

remains  to  be  done  bj  the  vendor;  performed  in  order  to  ascertain  the 

when  the  thing  to  be  done  is  neces-  price,  the  quantity,  or  the  particular 

sary  to  ascertain  the  price,  and  the  commodity  to  be  deliyered,  and  to 

sale  is  for  cash,  it  can  make  no  dif-  put  it  in  a  deliverable  state,  the 

ference  whether  that  thing  is  to  be  contract  is  incomplete   until  such 

done  by  vendor  or  vendee.  The  prop-  operation  is  performed.    Brown  on 

erty  is  not  to  pass  tiU  payment;  the  Sales,  44    But  where  the  goods  or 

price  must  precede  the  payment,  and  commodities  are  actually  delivered^ 

imtil  the  price  is  ascertained,  pay-  that  shows  the  intent  of  the  parties 

ment  cannot  be  made  or  waived  un-  to  complete  the  sale  by  the  delivery, 

less  by  express  terms;  the  acts  of  the  and  the  weighing  or  measuring  or 

vendor  cannot,  before  that  time,  be  counting  afterwards  would  not  be 

construed  into  a  waiver.'*  considered  as  any  part  of  the  contract 

In  Andrew  v.  Dieteiich  (1835),  14  of  sale,  but  would  be  taken  to  refer 

Wend.  (N.  Y.)  81,  plaintiff  had  sold  to  the  adjustment  of  the  final  set* 

carpets  to  one  Simmons  to  furnish  a  tlement  as  to  price.    The  sale  would 

house  to  be  paid  for  in  cash.    Plaint-  be  complete  as  a  sale  upon  credit 

iff  sent  the  carpets  to  the  house  in  the  before  the  actual  payment  of  the 

roll  so  that  the  necessary  amounts  price.    Nothing  can  be  found  in  any 

might  be  ascertained  and  cut  off,  of  the  numerous  cases  on  this  point 

when  the  balance  was  to  be  returned  which  militates  against  this  ix)sition." 

and  the  amount  used  was  to  be  ascer-  In  Sedgwick  v.  Cottingham  (1880), 

tained  and  paid  for.    Simmons  cut  54  Iowa,  512, 6  N.  W.  R.  738,  there  was 

off  and  laid  what  was  necessary  to  a  sale  of  a  carload  of  wheat  which  the 

cover  his  floors,  but,  before  paying  plaintiff  was  to  ship  to  a  certain  point» 

for  it,  pledged  it  to  defendant  for  a  where  it  was  to  be  taken  from  the  car 

loan   and    absconded.     Held,   that  by  the  defendant,  hauled  to  his  mill, 

plaintiff's  title  had  not  been  divested,  and  paid  for  upon  being  weighed  by 

Ward  V.  Shaw,  supra,  being  relied  him.    The  plaintiff  shipped  the  car 

upon.    See  also  Ballantyne  v.  Apple-  as  agreed,  but  before  weighing  the 

ton  (1890),  82  Ma  570,  20  AtL  R.  235,  wheat  was  accidentally  burned.  Held, 

and  Pinkham  v.  Appleton  (1890),  82  that  the  title  had  passed.    Said  the 

Me.  574,  20  AtL  R.  237,  cited  post,  court:  "The  weighing  is  not  a  piv- 

under  subd.  Ill  of  this  chapter.    .  otal  matter.  It  was  to  be  done  by  the 

1  In  Macomber  v.  Parker  (1832),  13  defendant  after  he  had  received  it 

Pick.  (Mass.)  175,  it  is  said:   *'The  into  his  actual  custody,  and  after  it 

general  principle  is,  that  where  any  had  been  delivered  at  the  place Hxed 

operation  of  weight,  measurement,  by  the  contract    A  careful  consid- 

8§538etseq. 
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« 

§  526.  .  In  a  case*  of  the  former  kind,  where  the  con- 
tract was  for  the  sale  of  lumber  which  had  been  placed  under 
the  charge  of  the  purchaser's  agent,  the  court  said:  "The 
whole  property  being  identified  and  sold  at  a  fixed  price  per 

eration  of  the  third  finding  (of  the  liver  it  to  the  buyer,  at  a  certain  sta- 
facts  as  above  stated)  will  demon-  tion,  from  which  it  was  to  be  taken 
strate,  we  think,  that  the  weighing  to  Richmond  at  the  seller's  expense, 
has  reference  only  to  the  time  of  pay-  and  at  Richmond  it  was  to  be  taken 
ment,  and  whether  there  had  been  a  by  the  purchaser  at  his  own  expense 
delivery  or  not  is  in  no  manner  con-  to  his  own  mill  and  there  to  be 
trolled  or  affected  thereby."  weighed  and  tested  by  the  sample, 
In  Scott  V.  Wells  (1843),  6  W.  &  S.  and,  when  thus  weighed  and  tested, 
(Pa.)  857,  40  Aul  Dec.  568,  there  to  be  paid  for.  The  wheat  reached 
had  been  a  contract  for  the  sale  of  a  Richmond,  and  most  of  it  had  been 
raft  of  timber  at  a  given  rate  per  taken  to  the  mill  by  the  purchaser, 
thousand  feet,  and  the  raft  had  been  but  a  part  was  consumed  by  fire 
delivered  to  the  purchaser,  though  while  in  the  station  at  Richmond  be- 
the  number  of  feet  had  not  been  as-  fore  it  could  be  removed.  Held,  that 
certained.  Held,  that  the  title  had  the  title  to  all  had  passed  to  the  pur- 
passed.  Said  Gibson,  G.  J. :  "  The  de-  chaser,  who  must  therefore  stand  the 
livery  was  unconditional^  pursuant  loss.  The  cases  are  quite  fully  re- 
to  the  contract,  and  complete;  why,  viewed,  and  Daniel,  J.,  says:  "There 
then,  did  it  not  pass  the  property  and  is,  I  think,  a  decided  preponderance 
put  it  at  the  purchaser's  risk?  Be-  of  authority  in  favor  of  the  proposi- 
cause,  say  the  purchaser's  counsel,  tion  that  where  the  subject-matter 
the  number  of  feet  contained,  or  the  of  the  contract  has  not  only  been 
sum  total  of  the  price,  was  not  set-  completely  ascertained  and  identi- 
tied  by  the  contract,  and  the  conse-  fied,  but  actually  delivered,  the  mere 
quence  attempted  is,that  the  sale  was  fact  that  the  weighing,  counting  or 
imperfect  in  its  members.  Had  there  measuring  is  yet  to  be  done  by  the 
been  no  delivery,  or  a  conditional  buyer,  in  order  simply  to  ascertain 
one,  the  purchaser  would  not,  per-  the  aggregate  sum  of  money  which 
haps,  have  been  bound  tiU  the  num-  he  is  to  pay  as  the  price,  does  not  of 
ber  of  feet  and  entire  price  had  been  itself  show  such  a  defect  in  the  trans- 
ascertained;  but  the  parties  evinced,  fer  of  the  title  as  will  prevent  the 
by  taking  the  last  step,  that  nothing  risk  of  loss  from  being  cast  on  the 
remained  to  be  done  in  order  to  per-  buyer.  Selwyn's  Nisi  Prius,  1054;  2 
feet  the  contract."  Kent's  Com.  675, 676 ;  Sumner  v.  Ham- 
In  Haxall  V.  Willis  (1859),  15Gratt.  let,  13  Pick.  (Mass.)  76;  Macomber  v. 
(Va.)  484,  a  crop  of  wheat  not  yet  Parker,  13  Pick.  176;  Riddle  v.  Var- 
ready  for  delivery  was  contracted  to  num,  20  Pick.  280;  Morgan  v«  Perkins, 
be  sold  by  sample,  the  seller  to  de-  1  Jones*  (N.  C.)  Lb  171;  Tyler  v.  Strange 

1  Adams  Mining  Ca  v.  Senter,  26  Mich.  73.    To  same  effect,  Colwell  v. 
Keystone  Iron  Ca,  86  Mich.  51. 
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• 

foot,  the  process  of  ascertaining  the  amoont  was  not  essentia' 
to  passing  the  title,  as  it  might  have  been  if  less  than  the  whole 
amount  delivered  was  to  be  sold  and  separated  by  measure- 
ment. In  that  case  the  measurement  might  be  necessary  to 
fix  the  identity  of  the  property  sold.  But  where  all  is  sold, 
no  such  process  is  needed  to  pass  title.  The  ascertainment  of 
the  price  was  a  mere  mathematical  computation,  involving  no 
further  action  to  bring  the  minds  of  the  parties  together." 

§  527.  .  And  in  another  case  *  of  the  like  kind,  the 

court  lay  down  the  rule  as  follows:  "Where  anything  re- 
mains to  be  done  between  the  seller  and  purchaser  before  the 

Zl  BarU  (N.  T.)  19B;  Crofoot  ▼.  Ben-  placeu  The  delivery  was  comraenced, 
nett,  3  Gomst  (N.  T.)  258;  Page  ▼•  and  a  portion  was  ctdled  and  piled, 
Gftrpenter,  10  N.  H.  77;  Cunning-  bat  before  it  could  be  counted  or  es- 
ham  ▼.  Asbbrook.  20  Ma  555."  The  timated  it  was  carried  away  by  a 
court  likens  the  case  to  that  of  Con-  freshet  In  an  action  to  recover  the 
ningham  v.  Ashbrook,  guprti,  where  contract  price  for  the  amount  so  de- 
an entire  drove  of  hogs  had  been  livered,  held,  that  the  evidence  sus- 
Bold  at  so  much  per  hundred  weight,  tained  a  finding  of  delivery  and 
net  weighty  to  be  delivered  at  the  acceptance,  and  that  delivery  of  the 
slaughter-house  of  the  buyer,  who  whole  amount  contracted  for  was 
was  to  kill  and  weigh  them.  The  hogs  not  necessary  to  pass  title  to  that 
were  delivered  and  slaughtered,  and  delivered. 

the  seller  was  notified  that  he  might  i  Ober  ▼.  Carson  (1876),  62  Ma  209, 
call  the  next  day  at  the  packing-  citing  Cunningham  v.  Ashbrook,  20 
house  of  the  buyer,  see  the  hogs  Ma  553;  Glasgow  v.  Nicholson,  25 
weighed,  and  get  his  pay.  That  Ma  29;  Bass  v.  Walsh,  39  Ma  192; 
night  the  slaughter-house  was  burned  Williams  v.  Gray,  39  Ma  201. 
and  the  hogs  destroyed.  HelcL  that  The  rule  that  title  to  goods  does 
the  title  had  passed  and  the  seller  not  pass  so  long  as  anything  remains 
could  recover  the  price.  to  be  done  to  ascertain  the  quantity 
In  Burrows  v.  Whitaker  ( 1877 ),  71  and  priee  of  the  article  sold,  does  not 
N.  Y,  291,  27  Am.  R.  42,  it  appeared  apply  where  there  Is  a  del  I  very  with 
that  defendant  agreed  to  buy  of  the  Intention  of  passing  title.  Cham- 
plaintiff  all  the  lumber  which  he  blee  v.  McKenzie  (1876),  31  Ark.  155; 
should  deliver  at  a  specified  place  on  0*Keefe  v.  Kellogg  (1854),  16  I1L  347: 
the  Delaware  river,  before  a  certain  Dennis  v.  Alexander  (1846),  3  Pa.  St 
time;  and  prices  were  agreed  on  for  50;  Seckel  v.  Scott  (1872),  66  IlL  106; 
the  good  and  for  the  culled.  De-  Foster  v.  Magill  (1886),  119  BL  75,  8 
fendant  was  to  cull  and  pile,  and  the  N.  K  R  771;  Crofoot  v.  Bennett 
lumber  was  to  bd  counted  on  the  (1849),  2  N.  Y.  258;  Odell  v.  Railroad 
bank  or  estimated  in  the  raft  at  that  Ca  (1871),  109  Mass.  50;  Cushman  v. 
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• 

gooda  are  to  be  delivered,  as  separating  the  specific  quantity 
sold  from  a  larger  mass,  or  identifying  them  when  they  are 
mixed  with  others,  a  present  right  of  property  does  not  attach 
in  the  purchaser.  But  when  a  mere  operation  of  weight, 
measurement,  counting,  or  the  like,  remains  to  be  performed 
after  the  goods  are  actually  delivered,  and  it  is  shcfwn  that 
it  was  the  intention  of  the  parties  to  complete  the  sale  by  de- 
livery, such  weighing,  measuring  or  counting  afterwards  will 
not  be  regarded  as  a  part  of  the  contract  of  sale,  but  will  be 
considered  as  referring  to  adjustments  on  a  final  settlement. 
The  question  of  transfer  to,  and  vesting  title  in,  the  purchaser 
always  involves  an  inquiry  into  the  intention  of  the  contract- 
ing parties;  and  it  is  to  be  ascertained  whether  their  negotia- 
tions and  acts  show  an  intention  on  the  part  of  the  seller  to 
relinquish  all  further  claim  as  owner,  and  on  the  part  of  the 
buyer  to  assume  such  control  with  all  liabilities." 

Holyoke  (1853),  84  Me.  289 ;  Upson  v.  Wis.  36%  54  Am.  R  619,  25  N.  W.  R  445. 

Holmes  (1883),  51  Conn.  500 ;  Sedgwick  Said  the  court :  *'  Was  such  piling  and 

y.  Cottingham  (1880),  54  Iowa,  512,  measuring  a  condition  precedent  to 

6  N.  W.  R  738 ;  Boswell  v.  Green  (1856),  the  vesting  of  the  title  thereof  in  the 

25  N.  J.  L.  390 ;  King  v.  Jar  man  (1879),  defendant?    Where  the  manifest  in- 

35  Ark.  193,  37  Am.  R  11;  Morrow  v.  tention  of  the  parties  is  to  transfer 

Reed  (1872),  30  Wi&  81.  the  title  the  sale  may  be  complete, 

Where  a  quantity  of  hemlock  bark  notwithstanding  the  property  is  yet 

had  been    sold,   delivered   and   ao-  to  be  measured  and  the  amount  of 

cepted,  and  the  vendee  had  assumed  the   price   yet   to    be   ascertained, 

control  of  it  as  owner,  it  was  held  that  Sewell  v.  Eaton,  6  Wis.  490,  70  AnL 

the  title  vested  in  him  at  once,  al-  Deo.  471;   McCbnnell  v.  Hughes,  29 

though  the  bark  had  not  been  meas-  Wia  537;  Morrow  v.  Campbell,  30 

ured,  and  that  a  loss  of  it  by  fire  fell  Wis.  90;  Fletcher  v.  Ingram,  46  Wis. 

upon  hino.    Baldwin  v.  Doubleday  191.    So  held  where  by  the  agree- 

(1886),  59  Vt  7,  8  Atl  R  576.  ment  the  vendee  was  to  have  the 

So  where  wood  had  been  the  sub-  title  to  saw-logs  as  soon  as  the  vendor 

ject  of  a  contract  of  sale,  the  wood  deposited  them  in  a  certain  place, 

to  be  carried  by  the  vendee  to  a  cer-  Morrow  v.  Reed,  30  Wis.  81.    These 

tain  place  and  there  piled,  measured  principles  are  fully  recognized  and 

and  paid  for,  and  the  wood  after  de-  sanctioned    in   Pike  v.  Vaughn,  39 

livery  to  the  vendee  was  lost  before  Wis.  505,  relied  upon  by  counsel  for 

measurement,  it  was  held  that  the  the  defendant" 
title  had  passed.  Gill  v.  Benjamin,  64 
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§  528. What  delivery  sufficient  in  such  cases. —  The 

delivery  which  will  suffice  to  satisfy  the  preceding  rule  need 
not,  in  all  cases,  be  an  actual,  physical  delivery  into  the  man- 
ual possession  of  the  purchaser.  There  may  here,  as  in  other 
cases,  be  a  constructive  delivery,  as  where  goods  which  are  so 
ponderous  or  bulky  as  not  to  be  capable  of  manual  delivery 
are  put  under  the  actual  control  of  the  buyer,  or  where  there 
is  delivered  to  him  the  key  of  the  warehouse  in  which  they  are 
contained.  Here,  again,  the  intention  of  the  parties  governs, 
and  if,  from  all  the  circumstances,  it  is  evident  that  they  treated 
the  goods  as  delivered,  the  title  may  pass  within  the  rule  of 
the  previous  section,  even  though  something  is  yet  to  be  done 
to  ascertain  the  quantity  or  quality  which  is  to  determine  the 
amount  to  be  paid.^ 

§  529. How  when  the  contemplated  means  of  ascer- 
taining quantity,  etc.,  fails. —  Where  the  whole  body  of  the 
goods  is  thus  delivered  to  the  purchaser,  with  the  intention  of 

« 

1  Morrow  v.  Reed  (1872),  80  Wis.  81.  when  intrusted  to  the  vendee,  is  a 

In  King  y,  Jarman  (1879),  85  Ark.  matter  of  confidence  not  affecting 

100,  87  Ahl  R.  11,  cotton  contracted  the  sale." 

to  be  sold  was  lying  in  a  warehouse.  So  in  Bethel  St.  MUl  Ca  ▼.  Brown 
and  the  seller  gave  the  purchaser  an  (1869),  67  Me.  9,  it  is  said:  '*The  law 
order  on  the  warehouseman  for  it.  regulating  the  delivery  of  property 
Said  the  court:  *' Where  the  minds  upon  a  sale  accommodates  itself  to 
of  the  parties  have  assented  to  the  the  necessities  of  the  business  and 
present  purchase  and  sale  of  a  spe-  the  nature  of  the  property,  making  a 
cifio  chattel,  which  may  be  clearly  symbolical  delivery  sufficient  where 
identified  and  separated  from  other  nothing  but  a  constructive  posses- 
property,  and  the  sale  be  depondent  sion  can  ordinarily  be  had,  and  by 
on  no  conditions  or  contingencies,  no  means  overlooking  the  possibility 
and  such  possession  be  given  as  the  that  the  merchandise  sold  may  re- 
nature  of  the  subject  and  the  situa-  main  in  possession  of  the  seUer  for 
tion  of  the  parties  vnth  regard  thereto  certain  specific  purposes,  among 
wUl  permit  of,  and  the  vendor  has  which  are  transportation  and  deliv- 
done  aU  that  is  required  of  him  with  ery  at  another  place,  where  the  prop- 
respect  to  the  property,  the  title  will  erty  in  it  has  actually  passed  from 
pas&  And  this  will  be  so  notwith-  him  and  vested  in  the  purchaser, 
standing  something  may  be  still  without  affecting  the  validity  of  the 
necessary  on  the  part  of  the  vendee  sale.  Boynton  v.  Veazie,  24  Me.  386; 
to  ascertain  the  exact  price.    That,  Terry  v.  Wheeler,  25  N.  Y.  620.*' 
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completing  the  sale,  or  the  title  is  otherwise  transferred,  and 
the  quantity,  etc.,  is  to  be  subsequently  ascertained  by  some  par- 
ticular method  or  at  some  particular  place,  the  impossibility 

afterwards  of  doing  so  by  the  method  or  at  the  place  agreed 

upon  will  not  defeat  the  sale,  but  the  quantity,  etc.,  may  be 
ascertained  in  some  other  way.* 

1  Upson  Y.  Holmes  (1888),  51  Conn,  agreed  to  seU  to  Benjamin  one  thou- 

500.  In  this  case  the  defendants  pur-  sand  cords  of  wood,  *'  to  be  deli v- 

chased  of  the  plaintiff  all  the  wood  ered  from  OilPs  pier  (in  Michigan) 

standing  upon  a  certain  lot,  at  a  cer-  over  the  rail  of  the  vessel   .   .   .   and 

tain  price  per  cord,  to  be  cut  and  to  be  delivered  from  time  to  time  to 

hauled  by  the  defendants  and  meas-  Benjamin's  vessel  as  wanted  during 

nred  in  their  yard,  and  paid  for  after  the  season  of  navigation;  said  wood 

measurement  After  all  had  been  cut  to  be  piled  as  taken  from  vessel,  and 

and  a  part  had  been  hauled,  a  large  to  be  measured  and  paid  for  when 

quantity  remaining  on  the  lot  was  piled  on  Benjamin's  dock  in  Milwau- 

burned.    Held,  (1)  that  there   had  kee."    One  cargo  of  the  wood  was 

been  a  delivery  to  the  defendants;  thus  delivered  and  was  lost  with  the 

and  (2)  that  plaintiff  could  recover  vessel    Held,  that  the  contract  as  to 

the  value  of  the  wood  burned  on  any  such  cargo  became  an  executed  sale 

proper  proof  of  its  quantity.  and  the  title  vested  at  once  in  Ben  ja- 

So  in  Sedgwick  v.  Cottingham  min,  and  the  piling  and  measurement 
(1880),  54  Iowa,  613,  6  N.  W.  R.  788,  having  become  impossible,  either  by 
wheat  delivered  to  the  purchaser  to  Benjamin*s  fault  or  the  act  of  Ood, 
be  afterwards  weighed  by  him  was  Benjamin  was  liable  for  the  carga 
accidentally  destroyed  by  fire  before  In  Martineau  v.  Kitching  (1872), 
weighing.  Held,  that  the  title  had  L.  R.  7  Q.  B.  436,  the  goods  were  de- 
passed  and  the  seller  could  recover  stroyed  by  accidental  fire  before  they 
according  to  the  weight  as  shown  by  had  been  weighed,  and  it  was  urged 
other  evidence.  that  this   relieved    the  buyer,  but 

So  in  Gush  man  r.  Holyoke  (1852),  Blackburn,  J.,  replied:  "1  answer  to 
84  Me.  289,  logs,  which  had  been  sold  that,  in  the  first  place,  that  the  point 
and  delivered  to  be  scaled  at  a  sub-  is  concluded  by  the  authority  of 
sequent  time  and  particular  place,  Alexander  v.  Gardner,  1  Bing.  N.  C. 
were  lost  before  being  so  scaled.  671;  Turley  v.  Bates,  2  H.  &  C.  200, 
Held,  that  the  quantity  could  be  and  the  recent  case  of  Castle  v.  Play- 
shown  by  other  means.  tord.  Lb  R  7  Ex.  98  —  which  all  go  to 

Other  illustrations  are  found  in  show  that  where  the  price  is  not  as- 

Haxall  V.  Willis,  15  Gratt  (Va.)  434;  certained,  and  it  could  not  be  ascer- 

Cunningham  v.  Ashbrook,  20  Ma  55o ;  tained  with  precision  in  consequence 

Burrows  v.  Whitaker,  71  N.  Y.  291,  of  the  thing  perishing,  nevertheless 

27  Am.  R.42;  Gill  v.  Ben  jamin  (1885),  the  seller  may  recover  the  price,  if 

64  Wi&  362,  54  Am.  R.  619;  Baldwin  the  risk  is  clearly  thrown  on  the  pur- 

V.  Doubleday,  59  Yt.  7,  8  Atl.  R  576.  chaser,  by  ascertaining  the  amount 

In  Gill  V.  Benjamin,  supra.  Gill  as  nearly  as  you  can." 
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§  530.  .  Where,  however,  the  goods  have  not  been  de- 
livered, and  the  agreed  method  of  determining  the  quantity, 
etc.,  fails,  and  the  parties  cannot  agree  upon  another,  the  sale 
itself  fails  and  the  title  does  not  pass.^ 

§  531.  Effect  of  part  performance. —  Here,  as  in  the  cases 
mentioned  in  the  preceding  subdivision,^  if  the  weighing,  meas- 
uring or  testing  is  necessary  at  all,  the  fact  that  this  act  has 
been  partly  performed  can  usually  be  of  no  aid  in  passing  the 
title  unless  the  performance  of  the  residue  is  waived.  Where 
the  contract  is  entire,  the  vendee  may  insist  upon  full  per- 
formance, and  unless  he  waives  it  the  seller  cannot  recover  by 
showing  that  he  has  done  a  part  only  of  that  which  he  was 
to  do.* 

§  532«  Effect  of  earnest  or  part  payntent. —  For  reasons 

similar  to  those  likewise  mentioned  in  the  preceding  subdi- 
vision,^ the  payment  of  earnest  does  not  aid  the  passing  of 
the  title.  It  merely  confirms  the  contract;  but  the  question 
whether,  under  that  contract,  the  title  passes,  remains  to  be 
determined  as  before.* 

1  Thus,  in  Nesbit  v.  Burry  (1855),  no  delivery,  is  not  dispensed  with  by 

25  Pa.  St.  208,  the  parties  had  agreed  an  unsuccessful  attempt  to  weigh, 

upon  the  sale  of  a  pair  of  oxen  at  so  or  by  a  refusal  to  try  a  better  mode 

much  a  pound,  live  weight,  the  cattle  of  doing  it.    These  matters  left  the 

to  be  thereafter  weighed  at  a  certain  parties  as  they  stood  before,  and  the 

place  on  certain  scale&    The  buyer  title  remained  in  the  vendor.    Nor 

at  the  time  paid  $10  as  earnest.  The  does  earnest  or  part  payment  aid  in 

cattle  were  afterwards  taken  to  the  vesting  the  title  where  the  quantity 

place  agreed  upon,  but  it  was  then  is  yet  to  be  ascertained  and  there  is 

learned    that   the   scales    specified  no  delivery.    Under   such    circum- 

were  out  of  repair  and  could  not  be  stances  the  contract  is  essentially 

used.    The   buyer   was   willing   to  executory,  and  the   part  payment 

have  them  weighed  in  some  other  only  shows  a  concluded  and  binding 

place,  and  offered  to  pay  the  balance  agreement." 

of  the  price  as  so  determined;  but  ^Seeantey  §518. 

the  seller  refused  and  took  the  oxen  >  The  Elgee  Cotton  Cases  (1874),  89 

home.    The  buyer  then  brought  re-  U.  S.  (22  Wall)  180:  Kein  v.  Tupper 

plevin  for  them,  but  it  was  held  that  (1873),  52  N.  Y.  550,  quoted  from  in 

the  title  had  not  passed.    The  court  §  522,  ante, 

said:  "The  weighing,  being  neces-  < See  an/e,  §  514. 

sary  to  a  perfect  sale  where  there  is  *  The  Elgee  Cotton  Cases,  supra; 
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in. 

Whbeb  the  Buyer  is  to  do  Something  other  than  to  Merely 
Pay  the  Price  as  a  Condition  Precedent  to  the  Pass- 
ing OF  the  Title. 

§  533.  What  here  included. — The  third  rule  as  stated  by  Mr. 
Ifenjarain  is,  as  has  been  seen,^  that  "  where  the  buyer  is  by 
the  contract  bound  to  do  anything  as  a  condition,  either  pre- 
cedent or  concurrent,  on  which  the  passing  of  the  property 
depends,  the  property  will  not  pass  until  the  condition  be  ful- 
filled, even  though  the  goods  may  have  been  actually  delivered 
into  the  possession  of  the  buyer."  This  thing  which  the  buyer 
is  to. do  is  usually,  as  has  been  already  stated,  to  pay  the  price; 
and  this  aspect  of  the  condition  will  be  fully  dealt  with  in  the 
following  subdivision. 

But  there  may  be  other  things  than  payment  which  the 
buyer  is  to  do  as  a  condition  precedent;  and  what  these  may 
be  will  here  be  separately  considered. 

§  534.  Title  does  not  pass  till  act  is  performed. —  In  a  re- 
cent case  in  Maine  there  was  a  contract  for  the  sale  of  a  quan- 
tity of  wood  to  be  delivered  and  piled  upon  the  buyer's  prem- 
ises, there  to  be  inspected  and  surveyed  by  an  agent  of  the 
buyer,  and  to  be  paid  for  at  a  certain  rate  "  when  said  wood 
shall  be  delivered  and  surveyed  as  aforesaid."  The  wood  was 
all  delivered,  but  before  it  was  all  surveyed  the  buyer  became 
insolvent,  and  the  seller  sought  to  reclaim  the  wood  on  the 
ground  that  the  title  had  not  passed.  The  court,  quoting  and 
applying  the  rule  of  Mr.  Benjamin,  held  that  so  far  as  the  wood 
had  been  surveyed  and  accepted  by  the  buyer,  the  title  had 
passed  and  the  seller  could  not  regain  it,*  but  so  far  as  that  act 
had  not  been  done  the  title  did  not  pass.' 

Nesbit  V.  Burrj  (1855),  25  Pa.  St.  208;        ^Pinkham  v.  Appleton  (1890),  82 
Jennings  v.  Flanagan  (1887),  5  Dana    Me.  574,  20  AtL  R  237. 
(Ky.),  217,  30  Am.  Dec.  688.  «  Ballantyne  t.  Appleton  (1890),  82 

1  Ante,  §  505w  Ma  570,  20  Atl.  R  235. 
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• 

§  535. .  The  same  principle  has  to  some  extent  been  ap- 
plied ^  where  oxen  were  sold  and  delivered  to  the  vendee,  to  be 
slaughtered,  prepared  for  market  and  weighed  by  him,  and 
to  be  paid  for  in  cash  at  so  mach  per  hundred  weight  when 
dressed;^  and  where  a  carload  of  wheat  was  delivered  to  the 
buyer,  to  be  weighed  by  him  and  paid  for  in  cash  at  a  certain 
price  per  bushel  when  the  number  of  bushels  should  be  so  de- 
termined ;  *  and  where  a  roll  of  carpet  was  sent  to  the  buyer's 
house  that  he  might  measure  and  cut  off  what  he  needed  to 
cover  his  room,  and  was  to  pay  for  it  in  cash  when  the  amount 
was  thus  ascertained;^  though  these  cases  more  appropriately 
belong  among  those  cited  in  the  following  subdivision. 

§  536.  Unless  a  contrary  intention  appears, —  Sut  this  rule, 
like  the  others,  yields  to  evidence  of  a  contrary  intention.  Thus, 
as  has  been  seen/  the  title  may  pass,  if  that  under  all  of  the 
circumstances  appears  to  have  been  the  intention,  although  the 
buyer  is  yet  to  do  some  act  in  reference  to  the  goods;  as,  for 
example,  to  weigh  them  that  the  amount  of  the  price  may  be 
ascertained.* 

IV. 

Whebb  Payment  op  Pbioe  is  CoimrnoN  Fbeoedent  to  Pass- 
ing OF  Title. 

§  537.  What  here  inelnded. —  The  question  whether  the  pay- 
ment of  the  price  is  a  condition  precedent  to  the  passing  of  the 
title  is  one  which  presents  several  aspects,  and  involves  the  con- 
sideration of  a  variety  of  circumstances.  It  must,  in  the  first 
place,  be  distinguished  from  the  question  whether  the  seller  has 
the  right  to  retain  possession  until  payment  —  a  matter  not  fully 
to  be  considered  now,  but  dealt  with  hereafter  under  the  head 

1  See  an^e,  g  634  « Andrew   t.  Dieterich  (1835),   U 

2  Ward  V.  Shaw  (1831),  7  Wend.    WendL  (N.  Y.)  31. 
(N.  Y.)  404  6  See  ante,  §  49a 

»  Hoflfman  v.  Culver  (1880),  7  IlL  « See  Burke  v.  Shannon  (Ky.)»  48  a 
App.  45a  Vl^.  R.  223;  Kohl  y.  Llndley,  89  IlL 

195;  PhiUips  v.  Moor,  71  Me.  7a 
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of  the  vendor's  lien.  There  it  will  be  found  that,  though  the 
title  may  have  passed,  the  seller  has  in  many  cases  the  right  to 
retain  possession  as  a  means  of  securing  the  payment  of  the 
price.  The  question  here  is  diflFerent,  and  involves  the  matter, 
not  of  tbe  transfer  of  possession,  but  of  the  passing  of  the  title. 
Is  the  payment  of  the  price  a  condition  precedent  to  the  pass- 
ing of  the  title? 

This  question  divides  itself  into  two  distinct  parts:  (1)  In  gen- 
eral, is  the  payment  of  the  price,  by  implication,  a  condition 
precedent;  and  (2)  May  the  parties,  by  express  agreement,  make 
it  a  condition  precedent? 

The  former  of  these  two  subdivisions  will  be  considered  first, 
and  after  it  the  second. 

1.  Payment  of  Price  as  Implied  Condition  Precedent  to  Passing 

of  Title. 

§  538.  In  general — Payment  as  eondition  precedent  where 
sale  impliedly  for  cash. — Where  a  contract  for  the  present 
sale  of  goods  has  been  made,  and  nothing  is  said  as  to  the  time 
of  payment,  the  law  presumes  that  no  credit  is  to  be  given,  and 
that  the  price  is  to  be  paid  concurrently  with  the  delivery  of 
the  goods, —  or,  as  it  is  often  phrased,  that  the  sale  is  to  be  for 
cash.  Under  such  circumstances,  is  the  payment  of  the  price 
to  be  deemed  by  implication  a  condition  precedent  to  the  trans- 
fer of  the  title  ? 

To  this  question  there  may  be  given  the  general  answer  that 
where  the  parties  are  negotiating  concerning  specific  goods, 
and  all  of  the  terms  have  been  agreed  upon,  and  nothing  re- 
mains to  be  done  except  to  deliver  the  goods  and  pay  the  ^rice, 
the  title,  as  has  been  seen,^  will  be  deemed  to  pass  at  once,  even 
without  delivery  or  payment,  unless  a  contrary  intention  ap- 
pears. The  right  to  possession,  however,  as  has  also  been  seen, 
does  not  necessarily  pass,  for  the  seller,  who  has  not  waived  it, 
has  the  right  to  retain  possession  of  the  goods  by  virtue  of  his 
vendor's  lien  to  secure  the  payment  of  the  price.' 

1  See  ante,  g  48a  ^See  ante,  §  495. 
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§  589,  .  Notwithstanding  this  general  answer,  the  spe- 
cific question  may  still  be  pressed :  Where  the  parties  evidently 
contemplate  that  the  transaction  is  to  be  closed  at  once  —  where 
no  term  of  credit  is  agreed  upon  —  no  stipulation  for  further 
dealings  had  —  where  the  seller  clearly  expects  cash  in  hand, 
although  there  may  have  been  no  express  agreement  to  that 
effect, —  is  there  not  in  these  facts  such  evidence  of  an  inten- 
tion that  the  title  shall  not  pass  until  the  price  is  paid  as  to 
make  such  payment  a  condition  precedent,  even  within  the  gen- 
eral rule  above  referred  to? 

Before  the  answer  to  this  question  is  given  let  another  be 
put.    Thus  —  J 

§  54().  Payment  of  price  as  implied  condition  where  sale 
is  expressly  fsr  cash. —  Instead  of  remaining  silent  as  to  the 
time  of  payment,  as  above  supposed,  the  parties  may  expressly 
stipulate  that  the  sale  is  to  be  for  "  cash  "  or  for  "  cash  upon 
delivery."  In  such  a  case,  also,  is  the  payment  of  the  price  to 
be  regarded  as  a  condition  precedent  to  the  passing  of  the 
title  ? 

The  parties  may,  indeed,  go  further  and  expressly  stipulate 
in  terms  that  the  title  shall  not  pass  until  the  price  is  paid ; 
but  the  eifectiveness  of  such  a  stipulation,  unless  it  is  waived,  is 
so  clear  as  to  require  no  comment  here.  The  difficult  question 
is,  whether  a  sale  which,  by  implication  or  expressly,  is  to  be  for 
"cash"  or  "cash  upon  delivery,"  shall  be  deemed  conditional. 

§  541. Meaning  of  ^^  cash  sale.**— It  will  be  evident, 

upon  reflection,  that  the  expressions  "  cash,"  "  cash  down,"  or 
"cash  upon  delivery,"  may  be  used  in  two  different  senses  — 
one  where  the  words  indicate  simply  that  the  goods  must  be 
paid  for  before  the  buyer  is  to  be  entitled  to  possession;  and 
the  other,  where  they  indicate  an  intention  not  to  part  with  the 
title  until  the  price  is  paid.^    Whether  they  are  to  have  the  one 

iThus  in  Clark  v.  Greeley  (1882),  condition  precedent  to  the  transfer 
62  N.  H.  394,  the  court  say:  *' A  sale  of  the  title,  and  in  such  a  case  the 
of  chattels  may  be  conditional.  The  property  will  not  pass  altliough  the 
payment  of  the  price  may  be  made  a    goods  are  delivered.    A  sale  for  cash 
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meaning  or  the  other  is  a  question  of  intention,  depending 
largely  upon  the  situation  of  the  parties,  the  character  of  the 
property  and  the  circumstances  of  the  case.  If  the  contract  is 
in  writing,  or  the  facts  are  not  disputed,  it  is  a  question  for  the 
court  ;^  if  the  facts  are  in  dispute,  the  question  is  for  the  jury.* 

§  543.  Title  may  pass  though  possession  retained  — 

Payment  and  delivery  to  be  concurrent. — Where  the  words 
are  given  the  first  meaning,  it  must  be  true  that  the  title  passes 
at  once  upon  the  completion  of  the  contract  and  by  force  of  it, 
so  as  to  cast  the  risk  upon  the  buyer  and  entitle  the  seller  to 
*  the  price.*  It  is,  of  course,  true  that  the  buyer,  even  though  he 
has  the  tiiZe^  is  not  entitled  to  possession  until  he  pays  the  price; 
ioT  payment  and  delivery^  in  such  a  case,  are  presumed  to  be 
concurrent  acts,*  and  until  payment  is  made  the  seller  may  re- 
tain the  goods  by  virtue  of  his  vendor^s  lien.    But  the  seller 

•;retains  possession  and  not  title. 

• 

is  not  necessarily  a  conditional  sale.  136;  Clark  v.  Greeley,  63  N.  H.  894; 
Scudder  ▼.  Bradbury,  106  Masa  422.  Towne  v.  Davis,  66  N.  H.  896,  22  AtL 
The  phrases  '  terms  cash '  and  '  cash  R  450;  Scudder  y.  Bradbury,  106 
down '  may  or  may  not  import  that  Mass.  422;  Empire  State  Type  Found- 
payment  of  the  price  is  made  a  con-  ing  Ca  t.  Grant,  114  N.  Y.  40,  21  N. 
dition  precedent  to  the  transfer  of  K  R.  49  (citing  H&11  ▼.  Stevens,  40 
the  title,  according  to  the  intent  of  Hun,  578;  Hammett  v.  Linneman,  48 
the  parties.    If  by  the  use  of  these  N.  Y.  899). 

terms  the  parties  understand  merely       >  Clark  v.  Greeley,  supra;  Phillips 

that  no  credit  is  to  be  given,  and  that  v.  Moor,  71  Me.  78;   Rail  v.  Little 

the  seller  will  insist  on  his  right  to  Falls  Lumber  Co.,  47  Minn.  422,  50 

retain  possession  of  the  goods  until  N.  W.  R.  471 ;  Hay  den  v.  Demets,  53 

the  payment  of  the  price,  the  sale  is  N.  Y.  426. 

still  so  far  completed  and  absolute       ^In  Southwestern  Freight  Co.  v. 

that  the  property  passes;  but  if  it  is  Stanard  (1869),  44  Ma  71,  100  Am. 

understood  that  the  goocls  are  to  re-  Dec.  255,  it  is  said:  "Where  no  time 

main  the  property  of  the  seller  until  is  stipulated  for  payment,  it  is  un- 

the  price  is  paid,  the  sale  is  condi-  derstood  to  be  a  cash  sale,  and  the 

tional  and  the  title  does  not  pass."  payment  and  delivery  are  immediate 

To    same    effect:    Towne  v.   Davis  and  concurrent  acts,  and  the  vendor 

(1890),  66  N.  H.  396,  22  AtL  R  450.  may  refuse  to  deliver  without  pay- 

1  Davis  V.  Giddings,  30  Neb.  209,  46  ment;  and  if  the  payment  be  not 
N.  W.  R.  425.  immediately  made,  the  contract  be- 

2  Collins  V.  Houston,  138  Pa.  St  481,  comes  void.    Cutwater  v.  Dodge,  7 
21  AtL  R  234;  Paul  v.  Reed,  52  N.  H.  Ck)w.  (N.  Y.)  85;  Woods  v.  Magee,  7 

29  449 


§  543.]  LAW  OF  SALE.  [bOOK  II. 

§  543.  Or  title  may  not  pass  until  payment.— Where 

the  words  are  given  the  second  meaning,  it  is  clear  that  the 
title  will  not  pass  until  the  price  is  paid  or  the  condition 
waived.  Here,  until  payment  or  its  tender,  the  seller  retains 
not  simply  the  possession,  but  the  title  also.  It  is  unquestion- 
able that  this  is  the  ordinary  interpretation  of  the  words,  and 
that  the  title  does  not  pass  until  the  price  is  paid  or  payment 
waived,  not  only  in  those  cases  in  which  the  parties  expressly 
stipulate  that  the  sale  is  to  be  for  cash,  but  also  in  those  in 
which,  though  there  was  no  express  stipulation,  the  parties 
evidently  contemplated  that  the  transfer  of  the  title  and  the 
payment  of  the  price  were  to  be  concurrent  acts.* 

Ohio  (Pt  n),  128,  30  Am.  Dea  202;  ditional  sale.  Thus,  Kent  says  that 
Leven  v.  Smith,  1  Denio  (N.  Y.),  671;  "Where  no  time  is  agreed  on  for 
Com.  Dig.,  tit  Agreement,  R  8;  Pal-  payment,  it  is  understood  to  be  a 
mer  v.  Hand,  13  Johns.  (N.  Y.)  434;  cat>h  sale,  and  the  payment  and  de- 
Harris  V.  Smith,  8  Serg.  &  R  (Psl)  20;  livery  are  immediate  and  concurrent 
Bainbridge  t.  Caldwell,  4  D&na  (Ky.),  acts,  and  the  vendor  may  refuse  to 
213;  Ferguson  v,  Clifford,  37  N.  H.  86;  deliver  without  payment  and  if  the 
Morris  v.  Bexford,  18  N.  Y.  552;  2  payment  he  not  immediately  made^ 
Kent's  Com.(ll th  ed.)  665."  This  state-  the  contract  heoomea  void.^*  2  Kent's 
ment,  however,  as  wiU  be  observed,  Com.  496,  where  he  cites  Comyn's 
and  aA  an  examination  of  the  cases  Digest,  tit.  Agreements,  R  3,  and 
cited  will  more  clearly  indicate,  con-  Bell  on  Sales,  Edin.  (1844),  20,  21. 
fuses  the  delivery  of  possession  with  In  an  early  case,  Copland  v.  Bos- 
thetransferof  the  title.  A  much  more  quet  (1826),  4  Wash.  C  C.  588,  6  Fed. 
accurate  statement  is  that  found  in  Cas.,  p.  513,  Na  3212,  it  was  said  that 
Saffordv.McDonough  (1876),  120  Mass.  *'if  the  .sale  be  for  money  to  be  im- 
290,  as  follows:  *'  It  should  be  kept  in  mediately  paid,  or  to  be  paid  upon 
mind  that  the  question  is  not  whether  delivery,  payment  of  the  price  is  a 
•  .  .  the  title  in  the  property  would  precedent  condition  of  the  sale, 
have  passed  to  the  defendant  so  that  which  suspends  the  completion  of 
it  would  be  at  his  risk.  In  such  a  case  the  contract  until  the  condition  is 
the  title  would  pass  to  the  purchaser  performed,  and  prevents  the  right  of 
unless  there  was  some  agreement  to  property  from  passing  to  the  vendee, 
the  contrary,  but  the  vendor  would  unless  the  vendor  chooses  to  trust  to 
have  a  lien  for  the  price  and  could  re-  the  personal  credit  of  the  vendee, 
tain  possession  until  its  payment.  Has-  If  credit  be  not  given,  the  bargain  is 
kins  V.  Warren,  115  Mass.  514;  Morse  considered  nothing  more  than  a  com- 
V.  Sherman,  106  Mas&  430;  Townsend  munication."  Quoted  and  approved 
V.  Hargraves,  118  Mass.  325."  in  Bergan  v.  Magnus  (1896),  98  Ga. 

1  It  was  laid  down  by  the  earlier  514,  25  a  K  R  570. 

writers  that  a  sale  for  cash  is  a  con-  In  Paul  v.  Reed  (1872),  52  N.  H.  136, 
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§  544.  J  The  subject,  nevertheless,  is  one  concerning 

which  there  seems  to  be  much  difference  of  opinion  and  con- 
siderable cloudiness  of  thought.    It  is  often  said  that  a  sale 

for  cash  is  a  conditional  one,  and  that  the  property  will  not 

WiUiston's  Ca&  on  Sales,  68,  it  ap-  "The  question  then  is  whether  the 
peared  that  Reed,  who  was  keeping  goods  were  delivered  so  as  to  vest 
a  boarding  house,  had  arranged  to  the  title  in  the  trustee.  The  proof 
seU  out  to  one  Moody,  who  was  to  tends  to  show  that  the  sale  was  for 
buy  Reed's  hog,  sugar  and  certain  cash,  and  not  on  credit;  so  the  trus- 
other  supplies.  On  the  day  that  the  tee  testifies,  and  this  is* just  what 
transfer  was  to  be  made  Reed  was  to  would  have  been  intended  had  no 
furnish  the  breakfast  and  Moody  was  time  of  payment  been  stipulated.  2 
to  furnish  the  dinner,  and  the  parties  Kent's  Com.  496,  497;  Story  on  Con., 
were  respectively  to  change  posses-  sec.  796;  Noy*s  Maxims,  87;  Insurance 
sion  of  the  house.  A  price  was  agreed  Ca  v.  De  Wolf,  2  Cow.  105.  The  case, 
upon  for  the  several  articles  which  then,  stands  before  us  as  a  contract 
Moody  was  to  buy,  the  hog  was  of  sale  for oash  on  delivery;  in  such 
changed  from  one  pen  to  another  at  case  the  delivery  and  payment  are  to 
Moody's  request,  the  sugar  was  put  in  be  concurrent  acts;  and  therefore,  if 
with  his  stock,  and,  the  amount  to  be  the  goods  are  put  into  the  possession 
paid  having  been  ascertained,  he  stood  of  the  buyer  in  the  expectation  that 
with  his  pocket-book  in  his  hand  he  will  immediately  pay  the  price, 
looking  over  the  list  preparatory  to  and  he  does  not  do  it,  the  seller  is  at 
immediate  payment,  when  he  was  liberty  to  regard  the  delivery  as  con- 
served with  garnishment  or  trustee  ditioual,  and  may  at  once  reclaim 
process  by  Paul,  a  creditor  of  Reed,  the  gooda  In  such  a  case  the  con- 
Reed  immediately  demanded  back  tract  of  sale  is  not  consummated, 
the  goods,  saying:  "We  can  call  it  and  the  title  does  not  vest  in  the 
no  sale,  and  I  can  take  my  stuflL"  buyer.  The  seller  may,  to  be  sure. 
Moody  said  he  had  no  objections  to  waive  the  payment  of  the  price,  and 
giving  up  the  goods  if  he  could  safely  agree  to  postpone  it  to  a  future  day, 
do  so;  but  he  was  advised  hot  to  do  and  proceed  to  complete  the  deliv- 
sa  The  understanding,  as  testified  ery;  in  which  case  it  would  be  abso- 
to  by  Moody,  was,  "  1  was  to  pay  cash  lute,  and  the  title  would  vest  in  the 
right  in  his  fingers;  I  did  not  ask  buyer.  But  in  order  to  have  this  ef- 
any  time  for  him  to  wait."  Theques-  feet  it  must  appear  that  the  goods 
tion  was  whether  the  title  had  passed  were  put  into  the  buyer's  possession 
so  that  Moody  owed  Reed  the  price  with  the  intention  of  vesting  the  title 
at  the  time  of  the  service  of  the  writ,  in  him.  If,  however,  the  delivery 
The  court  below  held  that  the  title  and  payment  were  to  be  simultane- 
had  passed  and  that  the  trustee  was  ous,  and  the  goods  were  delivered  in 
therefore  liable;  but  the  supreme  the  expectation  that  the  price  would 
court  reversed  it,  holding  that  the  be  immediately  paid,  the  refusal  to 
transfer  of  title  was  conditioned  upon  make  payment  would  be  such  a  fail- 
immediate  payment  Said  the  court:  ure  on  the  part  of  the  buyer  to  per* 
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pass  until  the  price  is  paid,  when  all  that  was  really  necessary 
or  intended  was  evidently  that  the  buyer  could  not  hsLvepos- 
session  until  he  paid  the  price.  There  are,  doubtless,  on  the 
other  hand,  cases  in  which  the  sale  was  really  conditional  — 

• 

form  the  contract  as  to  entitle  the  place  it  in  position,  but,  night  corn- 
seller  to  put  an  end  to  it  and  reclaim  ing  on  before  it  was  erected,  he  left 
the  goods.  The  evidence  relied  upon  it  there  until  the  following  Wednes- 
to  prove  the  delivery  to  be  absolute  day,  when,  having  become  concerned 
and  intended  to  pass  the  title  at  all  about  the  payment,  he  took  the  stone 
events  is  simply  and  solely  the  back  to  his  shop.  Plaintiff  there- 
changing  of  the  hog  into  another  upon  brought  this  action,  declaring 
pen,  and  mixing  the  sugar  with  the  in  trover  and  for  the  convereion  of 
sugar  of  the  buyer.  Without  the  the  stone.  The  court  below  permit- 
mixing  of  the  sugar,  the  case  would  ted  a  recovery,  but  this  judgment 
be  just  the  ordinary  one  of  a  deliv-  was  reversed  by  the  supreme  couirt, 
ery  of  the  goods  with  the  expecta-  where  it  was  said:  ''If  the  contract 
tion  that  the  buyer  would  at  once  was  for  the  sale  of  the  stona  and 
pay  the  price;  and  we  think  that  there  was  no  agreement  that  time 
circumstance  is  not  ^lough  to  show  should  be  given  the  plaintiff  in 
a  purpose  to  make  the  delivery  abso-  which  to  make  payment,  it  was  a 
lute,  but  rather  a  confident  expecta-  cash  sale,  and  no  title  would  vest  in 
tion  that  the  buyer  would  do  as  he  the  plaintiff  until  she  paid  or  tend- 
had  agreed,  and  pay  the  price  at  once,  ered  the  money.  The  court  told  the 
.  •  •  It  is  very  clear  that  the  in-  jury  that  if  the  stone  was  delivered 
termingling  of  the  sugar  does  not,  as  to  the  plaintiff,  the  title  vested  in 
matter  of  law,  make  the  delivery  ab-  her,  and  she  became  the  owner.  We 
solute;  and  I  think,  as  matter  of  fact,  think  they  should  have  been  told 
it  is  not  sufficient  to  prove  an  inten-  that,  if  they  found  it  a  cash  sale,  title 
tion  to  pass  the  title  absolutely,  would  not  vest  until  payment  or 
When  the  buyer  declined  to  pay  the  tender  of  payment"  ^ 
price,  the  seller  at  once  reclaimed  In  Evansville,  etc.  R  Ca  v.  Erwin 
the  goods,  an(f  so  notified  the  buyer,  (1882),  84  Ind.  457,  the  parties  ex- 
who  did  not  object  to  giving  up  the  pressly  stipulated  that  the  goods 
sale  if  he  could  safely  do  sa"  in  question  —  a  carload  of  wheat  — 
In  Turner  v.  Moore  (1886),  58  Vt  should  be  delivered,  weighed  and 
455,  plaintiff  had  bargained  with  de-  paid  for  at  a  certain  place  and  that 
fen  dan  t  for  a  tombstone.  Defend-  payment  should  be  made  upon  de- 
ant  claimed  that  the  sale  was  to  be  livery,  and  the  seller  gave  as  his  rea- 
for  cash,  and  plaintiff  testified  that  son  for  insisting  upon  such  payment 
at  the  time  of  the  contract  nothing  that  the  vendee  was  a  stranger  to 
was  said  as  to  the  time  of  payment  him.  This  was  held  to  be  a  case 
and  that  she  expected  to  pay  cash  where  payment  was  a  condition  pre- 
on  delivery.  When  the  stone  was  cedent  to  the  passing  of  the  title, 
completed,  defendant  took  it  on  Sat-  •  Palmer  v.  Hand  (1816),  13  Johns, 
urday  afternoon  to  the  cemetery  to  (N.  Y.)  434,  was  a  case  where  a  raft 
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cases  in  which  it  is  clear,  from  the  surrouading  circumstances 
or  the  express  language  of  the  parties,  that  the  title  was  not 
to  be  transferred  until  the  price  was  paid. 

of  lumber  was  sold  with  the  evident  ment  being  made  or  demanded.  Upon 
intention  that  cash  should  be  paid  the  vendor  attempting  to  assert  title, 
on  delivery.  The  vendee  resold  it  the  court  held  that  in  such  a  sale 
and  absconded  before  the  delivery  title  would  not  pass  before  pay- 
was  complete,  and  the  vendor  there-  ment,  unless  the  condition  had  been 
upon  stopped  delivery  and  asserted  waived,  an  apparently  unrestricted 
ownership  as  against  the  vendee  of  and  unconditional  delivery  being  pre- 
the  absconding  purchaser.  The  court  sumptive  evidence  of  such  waiver, 
used  language  which  was  somewhat  In  Johnson-Brinkman  Ckx  v.  Cen- 
self -contradictory,  but  the  opinion  tral  Bank  (1893),  116  Ma  558,  22  S. 
evidently  was  that  the  titler  had  not  W.  R  818,  88  Am.  St.  R.  615,  plaint- 
passed,  iffs  sold  a  number  of  cars  of  wheat 

In  Leven  v.  Smith  (1845),  1  Deuio  for  cash,  and  payment  was  made  by 

(N.  Y.),  671,  the  plaintiffs  were  vend-  private  check  of  the  vendee.    The 

ors  of  boots  and  shoes  which  were  check,  after   being  duly  deposited 

delivered  to  the  defendant  in  the  and  sent  through  the  clearing-house, 

expectation  of  immediate  cash  pay-  was   presented   to    the    defendant 

ment.    Instead  of  tendering  cash,  bank,  on  which  it  was  drawn,  and 

the   defendant  offered   a   matured  payment  refused,  the  wheat  having 

note  of  the  plaintiffs  as  part  pay-  meantime   been    transferred   to   a 

ment,  and   cash    for   the    balance,  third  party  and  the  proceeds  depos- 

which   was   refused   and    replevin  ited  with  defendant  to  the  original 

brought  for  the  goods.    Action  sus-  vendee^s  account    It  was  held  that 

tainedon  the  ground  that  after  such  payment  by  check  was  conditional, 

delivery   the    defendant    held    the  and  the  title  had  not  passed  to  the 

goods  in  trust  for  the  plaintiffs  until  vendee,  in  the  absence  of  negligence 

payment  was  made  or  waived.  or  laches. 

Pinkham  v.  Appleton  (1890),  82  Me.  Com.  v.  Devlin  (1886),  141  Mass.  423, 
574, 20  AtL  R  287,  following  Mixer  v.  6  N.  E.  R.  64,  was  a  criminal  case 
Cook  (1850),  31  Ma  840,  held  that  where  wherein  the  defendant  was  charged 
a  sale  of  personal  property  was  to  be  with  obtaining  goods  under  false  pre- 
fer cash  (in  both  these  cases  expressly  tenses.  He  had  agreed  to  purchase 
so),  the  title  would  pass  to  the  vendee  certain  sheep  for  cash,  and  about  an 
before  payment  only  when  the  pay-  hour  after  delivery  the  parties  met 
ment  as  a  condition  precedent  had  and  the  defendant  by  false  pretenses 
been  waived,  and  it  was  clear  that  induced  the  vendor  to  take  a  worth- 
mere  delivery  was  not  held  to  be  less  check  in  payment.  It  was  held 
such  a  waiver.  So,  also;  in  Stone  v.  that  the  facts  showed  an  intention 
Perry  (1872),  60  Me.  48.         •  that  delivery  and  payment  should  be 

In  Fishback  v.  Van  Dusen  (1885),  33  substantially  concurrent,  and  the  de- 
Minn.  Ill,  22  N.  W.  R.  244,  a  sale  of  lay  of  an  hour  was  no  waiver  on  the 
wheat  vras  made  expressly  for  cash,  part  of  the  vendor.  The  title  did 
and  the  wheat  delivered  without  pay-  not  pass  until  the  parties  met  and 
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In  many  cases,  raoreover,  it  is  practically  immaterial  whether 

there  was  a  reservation  of  the  title  or  a  reservation  of  posses- 
sion; because,  if  it  were  the  latter  only,  the  operation  of  the 

vendor's  lien  would  adequately  protect  the  seller.    That  there 

agreed  about  the   check,  and  the  defendant  had  no  title,  saying  that 

goods  were  thereCore  obtained  by  "it  was  not  necessary  to  stand  by  the 

said  false  pretences.  coal  while  being  delivered  to  the  de- 

In  McDonough  v.  Sutton  (1876),  35  fendant's  carts  and  demand  payment 

Mich.  1,  a  number  of  farmers,  who  for  each  load  before  it  was  carted 

had  driven  their  hogs  to  market,  away,  under  penalty  of  waiving  the 

agreed  to  sell  them  to  the  defend-  bondition  upon  which  the  title  was 

ant,  and  he  in  turn  agreed  to  sell  to  pass.    It  was  sufficient  that  pay- 

them  to  the  plaintiff,  both  sales  to  ment  was  the  condition  agreed  on, 

be  for  cash.    The  plaintiff's  money  and  that  a  request,  in  the  case  of  a 

not  arriving,  defendant  sold  the  hogs  bulky  article  like  coal,  was  made  for 

to  another,  and  while  the  purchaser  payment  promptly,  within  two  or 

was  driving  them  off  plaintiff  tend-  three  days   after   it   had  been  re- 

ered   the    price  and  then    brought  ceived." 

trover.    It  was  held  that  all  parties       In  Dows  v.  Kidder  (1881),  84  N.  Y. 

understood  that  defendant  was  not  131,  the  plaintiffs  sold  a  cargo  of 

the  owner   and  could   not  convey  com  to  Atkinson  &  Ca,  expresslyf or 

titla    The  property  remained  in  the  cash  on  delivery.    They  sent  a  bill  to 

farmers  until  they  received  the  pur-  the  vendee  for  the  price  and  made  a 

chase  price,  and  defendant  was  at  no  conditional  delivery  by   delivering 

time  in  a  position  to  convey  title  to  the  official  weigher's  return,  indorsed 

any  one.  by  themselves,  in  order  to  allow  At- 

In  Welsh  v.  Bell  (1858),  32  Pa.  St  kinson  &  Ckx  to  draw  up  exchange 
12,  the  court  said :  *' It  is  a  condition  against  the  corn;  but  this  delivery 
precedent  of  a  sale  for  cash,  in  order  was  only  on  the  express  condition 
to  pass  the  property  to  the  vendee,  that  title  should  not  pass  tiU  pay- 
that  payment  should  be  made.  .  .  .  ment  was  mada  Atkinson  &  Ca 
Yet,  even  if  the  contract  be  for  a  sold  the  corn  and  failed,  whereupon 
cash  sale,  if  the  thing  agreed  to  be  plaintiffs  asserted  title.  The  court 
sold  be  delivered  without  payment,  said:  "  Upon  the  facts  found  by  the 
the  property  passes  to  the  vendee  referee  it  is  plain  that  no  title  to  the 
and  is  liable  to  levy  and  sale  as  his."  com  passed  from  the  plaintiffs  to 

In  Hammett  v.  Linneman  (1872),  Atkinson  or  to  Atkinson  &  Ca  There 
48  N.  Y.  309,  a  contract  of  sale  was  was  an  agreement  to  sell,  but  pay- 
made  for  a  quantity  of  coal,  for  cash  ment  was  to  be  made  in  cash  on  de- 
on  delivery.  The  coal  was  delivered  livery.  Payment  was  thus  made  a 
and  mixed  with  other  coal  in  the  de-  condition  precedent,  and  until  the 
fendant's  yard.  Within  two  or  three  condition  was  performed  the  title 
days  payment  was  demanded,  but  could  not  be  affected." 
the  defendant  had  sold  the  coal  and  In  Adams  v.  O'Connor  (1868\  100 
refused  to  pay.    The  court  held  that  Mass.  515,  where  a  cash  sale  of  whisky 
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are  cases,  however,  in  which  the  question  of  the  reservation 
of  the  title  must  be  determined  is  clear;  and  to  these  only  the 
present  consideration  is  devoted :  the  question  of  the  vendor's 
lien  is  fully  treated  in  a  later  chapter. 

was  made,  the  court  said:  "  The  sale  sale  was  completed  so  as  to  pass  the 

to  the  defendants,  having  been  found  property.    The  general  rule  in  such 

by  the  jury  to  have  been  for  cash,  cases  is,  that  the  price  must  be  paid 

was  a  conditional  sale,  and  vested  no  before   the   property  wiU  pass,  al- 

title  in  the  purchasers  until  the  terms  though    conditional    delivery   may 

of  sale  had  been  complied  with.**  occur.   If  delivery  takes  place,  where 

In  Wabash  Elevator  Ckx  v.  Bank  payment  is  expected  simultaneously 
(1872),  28  Ohio  St.  811,  in  construing  therewith,  it  is  in  law  made  upon 
a  contract  for  the  sale  of  wheat,  the  the  condition  precedent  that  the 
court  said:  ''The  title  did  not  pass,  price  shall  forthwith  be  paid." 
Under  the  circumstances  disclosed  So  in  Neil  v.  Cheves  (1830),  i  Bailey 
by  the  evidence,  there  can  be  no  (S.  C),  587,  and  Pickett  v.  Cloud 
doubt  but  that  the  transaction  was  (1880),  1  id.  862,  where  nothing  was 
understood  by  the  parties  as  a  cash  said  about  the  time  for  payment,  it 
sale.  ...  A  delivery  with  the  was  held  that  payment  on  delivery 
expectation  of  receiving  immediate  was  a  condition  precedent  to  the 
payment  is  not  absolute,  but  condi-  vesting  of  the  property, 
tional  until  payment  is  made,  and,  Mathews  v.  Cowan  (1871),  59  III. 
where  there  is  no  waiver  of  pay-  841,  was  a  case  of  trover  for  wheat 
ment,  no  title  vests  in  the  purchaser  sold  for  cash  and  never  paid  for.  In 
till  the  price  is  paid."  Followed  in  such  a  case  the  court  held  that  pay- 
Hodgson  V.  Barrett  (1877),  88  Ohio  ment  was  a  condition  precedent  to 
St  68.  the  passing  of  the  title,  and  the  ap- 

So  Fenelon  v.  Hogaboom  (1872),  81  propriation  of  tlie  flour  by  the  de- 

Wis.  172,  following  Goldsmith  v.  Bry-  fendant   was   a   conversion  of  the 

ant  (1870),  26  Wis.  84,  holds  that  in  a  plaintiff's  property.    To  the  same  ef  • 

cash  sale  payment  is  a  condition  pre-  feet,  Mich.  Cent.  R  Ca  v.  Phillips 

cedent  to  the  passing  of  the  title.  (1871),  60  IlL  190. 

In  Ferguson  v.  Clifford  (1858).  87  In  Lehman  v.  Warren  (1875),  53 

N.  H.  86,  which  was  an  action  of  Ala.  535,  the  court  had  under  consid- 

trover  for  a  church  organ,  the  court  oration  a  contract  of  sale  of  cotton 

said:  **  We  think  it  was  properly  left  made  by  commission  merchants,  and 

to  the  jury  to  find,  upon  all  the  evi-  the  decision  was  based  upon  a  stat^ 

dence  before  them,  whether  the  sale  ute  declaring  that  "  no  cotton  sold 

to  Laurence  was  completed  so  as  to  by  commission  merchants  to  brokers 

pass  the  property  to  him.    The  price  or  buyers  shall  be  considered  as  de- 

not  having  been  paid,  and  no  evi-  livered  and  the  ownership  given  up 

dence  being  offered  tending  to  sliow  until  the  same  is  fully  paid  for.** 

any  understanding  or  agreement  that  Flanders  v.  Maynard  (1877),  58  Ga.  56, 

credit  was  to  be  given,  the  court  whs  a  similar  case  and  rested  upon  a 

would  not  have   been  justified  in  like  statute.                                      * 
holding,  as  a  matter  of  law,  that  the 
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§  545.  Check  or  draft  not  payment  if  dishonored .— 

"Where  the  sale  is  thus  to  be  for  cash  and  payment  is  found  to 
be  a  condition  precedent,  it  is  clear  that  if  the  buyer  obtains  the 
goods  by  giving  for  the  price  a  check  or  draft  which  is  subse- 
quently dishonored,  there  is  no  payment  (unless  the  check  or 
draft  was  clearly  taken  as  such),  and  the  title  does  not  pass.^ 

§  546.  Giving  of  note  or  other  security  as  condition  pre- 
cedent,— Reasons  similar  to  those  found  applicable  in  the  pre- 
ceding sections  operate  where  it  is  agreed  that  the  buyer  shall 
give  a  note,  mortgage  or  other  security  for  the  price.  The  par- 
ties may  thus,  either  expressly  or  impliedly,  make  the  giving  of 
such  note  or  security  a  condition  precedent  to  the  passing  of 
the  title ;  and  where  they  have  done  so  the  title  will  not  pass 
until  the  act  is  performed  or  its  performance  has  been  waived.* 

§  647. How  determined. —  Whether  the  giving  of  the 

note  or  other  security  is  to  be  a  condition  precedent  is  here,  as 
in  the  former  case,  usually  a  question  of  fact,  if  the  parties  have 

1  Mathews  v.  Cowan  (1871),  59  III  Masa  149;  Armour  v.  Pecker  (1877), 
841;  Hodgson  v.  Barrett  (1877),  33  123  Mass.  143;  Salomon  v.  Hathaway 
Ohio  St  63,  31  Am.  R  627;  Canadian  (1879),126Mass.483;Kenneyv.Ingalls, 
Bank  v.  McCrea  (1882),  106  IlL  281;  126  id.  488;  Van  Duzor  v.  Allen  (1878), 
Peoria  &  Pekin  Un.  Ry.  Ca  v.  Buck-  90  111.  499;  Peabody  v.  Maguire  (1887), 
ley  (1885),  114  IlL  337;  National  Bank  79  Me.  572;  RusseU  v.  Minor  (1838), 
of  Ck)mmerce  v.  Chicago,  eta  R.  Ca  22  Wend.  (N.  Y.)  659;  Osborn  v.  Gantz 
(1890),  44  Minn.  224,  46  N.  W.  R.  342,  (1875),  60  N.  Y.  540;  Empire  State  Type 
560, 20  Am.  St.  R.  566;  Johnson-Brink-  Founding  Ca  v.  Grant,  114  N.  Y.  40, 
man  Com.  Ca  v.  Central  Bank  (1893),  21 N.  E.  R.  49;  Adams  v.  Roscoe  Lum- 
116  Ma  558,  22  a  W.  R  813,  88  Am.  ber  Ca  (1899),  159  N.  Y.  176.  53  N.  E, 
St.  R  615.  R  805.  In  Nicholson  v.  Taylor  (1858), 

2  Whitney  V.  Eaton,  15  Gray  (Mass.),  81  Pa.  St.  128,  an  estimated  amoimt 
225;  Bainbridge  v.  Caldwell,  4  Dana  of  lumber  was  sold  at  a  certain  price 
<Ky.),  211 ;  Young  v.  EZansas  Mfg.  Ca,  per  thousand,  to  be  paid  for  by  a  note 
23  Fla.  394;  Towne  v.  Davis,  66  N.  H.  at  six  months.  The  lumber  had  te 
896,  22  AtL  R  450;  Harris  v.  Smith  be  measured  before  the  exact  price 
(1817),3S.  &R.  (Pa.)  20;  Tyler  V.  Free-  could  be  determined  and  the  note 
man  (1849),  3  Cush.  (Mass.)  261;  Hill  v.  drawn,  and  no  time  was  set  for  the 
Freeman,  8  id.  257;  Coggill  v.  Hart-  measuring.  The  court  held  that  these 
ford,  eta  R  0>.  (1854),  3  Gray  (Masa),  facts  showed  that  the  contract  was 
645;  Hirschom  v.  Canney  (1867),  98  executory. 
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not  made  their  intention  clear;  ^  and,  if  it  were  a  condition,  the 
question  whether  or  not  its  performance  has  been  waived  is 
likewise  for  the  jury.* 

§  548.  Consideration  for  the  condition. —  The  consideration 
for  the  condition,  whether  express  or  implied,  is  ordinarily 
found  in  the  same  acts  or  events  which  supply  the  considera- 
tion for  the  remainder  of  the  contract.  Where,  however,  the 
property  has  once  been  unconditionally  sold  and  delivered,  a 
subsequent  agreement  annexing  conditions  is  without  consid* 
eration  and  void.' 

§  549. Waiver  of  the  condition  of  payment  or  seen- 

rlty. — But  as  this  condition  of  payment  or  security,  whether 
express  or  implied,  is,  as  has  been  seen,  for  the  benefit  of  the 
seller,  he  may  waive  it  if  he  so  elects.  This  waiver,  like  the 
condition  itself,  may  be  either  express  or  implied.  Whore  it 
is  express,  no  doubt  of  course  can  arise  as  to  its  existence;  but 
it  need  not  be  express,  and  can  be  inferred  from  acts  and  cir- 
cumstances. Delivery  of  the  goods  without  insisting  upon  the 
performance  of  the  condition  may  be  such  an  act.  Hence  it 
is  well  settled  that  an  absolute  and  unconditional  delivery  of 
the  goods  without  requiring  payment,  or  the  giving  of  the  se- 
curity, is  to  be  deemed  a  waiver  of  payment  as  a  condition 
precedent  or  concurrent;*  and,  in  any  case,  a  voluntary  de- 

1  Empire  State  Type  Founding  Ckx  114  N.  Y.  40;  Chapman  v.  Lathrop,  0 

V.  Grant,  114  N.  Y.  40,  21  N.  R  R  49;  Cow.  (N.  Y)  110,  16  Am.  Dec.  433; 

Towne  v.  Davis,  66  N.  H.  896,  22  AtL  Scudder  v.  Bradbury,  106  Mass.  422; 

R.  450.  Groodwin  v.  Railroad  Ca,  111  Mass.  ' 

^Silsby  V.  Boston  &  Albany  R.  Ca  487;  Freeman  v.  Nichols,  116  Mass. 

(1900),  176  Mass.  158,  57  N.  R  R.  376.  309;  Haskins  v.  W^arren.  115  Mass. 

»  Merrill  Furniture  Ca  v.  HiU  (1894),  514;  Smith  v.  Dennie,  6  Pick.  (Mass.) 

87  Me.  17,  82  AtL  R  712;  Domestic  262,  17  Am.  Dea  368;    Warder  v. 

Sewing  Maoh.  Ca  v.  Anderson  (1876),  Hoover,   51    Iowa,    491 ;   Scharff    v. 

23  Minn.  57.    See   also    Houser    &  Meyer,  133  Ma  428,  34  S.  W.  R  858; 

Haines  Mfg.  Ca  v.  Hargrove  (1900),  Lewenberg  v.  Hayes,  91  Me.  104,  39 

129  CaL  90,  61  Paa  R  660.  AtL  R  469:   Freeport  Stone  Ca  v. 

*  Fishback  v.  Van  Dusen  (1885),  83  Carey,  42  W.  Va.  276,  26  S.  R  R  183; 

Minn.  Ill;  Pinkham  v.  Appleton,  82  Neal  v.  Boggan,  97  Ala.  611,  11  a  R 

Ma  574;  Empire  State  Co.  v.  Grant,  809;    England   v.  Forbes,  7  Houst. 
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livery  without  requiring  such  payment  or  security  is  strong- 
evidence  of  a  waiver,  particularly  where  the  rights  of  third  per- 
sons have  intervened  based  upon  such  delivery.  Still,  whether, 
in  fact,  under  all  the  circumstances,  there  has  been  a  waiver  is 
a  question  for  the  jury.^ 

(Del)  301,  31  AtL  R.  895;  MerriU  Mills,  111  Mass.  446;  Hammett  v.  Lin- 
Furniture  Ca  V.  Hill,  87  Me.  17,  32  neman,  48  N.  Y.  899;  Smith  v.  Lynes, 
AtL  R  712;  Oester  v.  Sitlington,  115  5  N.  Y.  41;  Farlow  v.  EUis,  supra," 
Mo.  247,  21  a  W.  R.  820;  Wheeler  &  iPishback  v.  Van  Dusen,  supra; 
Wilson  Mfg.  Ckx  t.  Bank,  105  Ga.  57,  Young  ▼.  Kansas  Mfg.  Ca  (1887),  2a 
81  a  R  R  4a  Fla.  394  [citing  Whitney  v.  Eaton,  15 
In  Fishback  V.  Van  Dusen  (1885),  33  Gray  (Mass.),  225;  Farlow  v.  Ellis, 
Minn.  Ill,  22  N.  W.  R  244,  it  is  said:  15  Gray.  229;  Armour  v.  Pecker.  123 
'*The  doctrine  is  uniform  and  weU  es-  Mass.  143;  Salomon  v.  Hathaway, 
tablished  that  if  the  vendor  unquali-  126  Mass.  482];  Peabody  v.  Maguire 
fiedly  and  unconditionally  delivers  (1887),  79  Me.  572. 
the  goods  to  the  vendee  without  in-  Asking  for,  and  being  promised,  se- 
sisting  on  performance  of  conditions,  curity,  which  is  not  given,  is  not  a 
intending  to  rely  solely  on  the  per-  waiver  of  the  condition.  Sargent  v. 
Bonal responsibility  ofthe  vendee,  the  Metcalf,  5  Gray  (Mass.),  306,  66  Am. 
title  passes  to  the  latter,  and  the  Dec  368.  A  contract  for  the  sale  of 
vendor  cannot  afterwards  reclaim  three  hundred  barrels  of  flour  to  be 
the  property,  even  if  the  condition  is  delivered  in  lofs  of  one  hundred  bar- 
never  performed.  His  only  remedy  is  rels  each,  each  lot  to  be  paid  for  on 
upon  the  contract  for  the  purchase-  delivery,  is  severable,  and  delivery 
money.  2  Kent,  *496;  Benj.  Sales,  and  receipt  of  payment  for  the  last 
§  320,  not-e  d;  Carlton  v.  Sumner.  4  two  lots  do  not  constitute  a  waiver 
Pick.  516;  Smith  v.  Dennie,  6  Pick.  262,  of  any  rights  of  the  seller  arising  out 
17  Am.  Dec.  368;  Dresser  Mfg.  Ca  v.  of  the  unauthorized  delivery  of  the 
Waterston,  3  Met  9;  Farlow  v.  Ellis,  first  lot  by  a  railroad  company  to  the 
15  Gray,  229;  Goodwin  v.  Railroad  purchaser  without  payment.  Sawyer 
Ca,  111  Mass.  487;  Scudder  v.  Brad-  v.  Railway  Ca,  22  Wia  402,  99  Am. 
,  bury,  106  Mass.  422;  Haskins  v.  War-  Dea  49. 
ren.  115  Mass.  514;  Freeman  v.  Nich-  The  fact  that  the  seller  loaded  the 
ols,  116  Mass.  309;  Bowen  v.  Burk,  13  goods  into  cars,  in  pursuance  of  his 
Pa.  St.  146;  Mixer  v.  Cook.  31  Me.  340.  contract,  is  not  a  waiver.  Globe  Mill- 
The  weight  of  authority  seems  to  be  ing  Ca  v.  Minneapolis  Elevator  Ca, 
that  a  delivery,  apparently  unre-  44  l^lnn.  153,  46  N.  W.  R  306.  Nor 
stricted  and  unconditional,  of  goods  the  fact  that  the  seller  helped  the 
sold  for  cash,  is  presumptive  evi-  buyer  to  put  them  into  cars,  where, 
dence  of  the  waiver  of  the  condition  under  the  contract,  they  were  to  be 
that  payment  should  be  made  on  de-  paid  for.  Meeker  v.  Johnson,  3  Wash, 
livery  in  order  to  vest  the  title  in  the  247,  28  Pac.  R  542. 
purchaser.  Scudder  v.  Bradbury,  106  But  knowingly  to  mark  logs  with 
Masa422;  Upton  v.  Sturbridge  Cotton  the  log-mark  of  the  purchaser  —  rec* 
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§  550.  Delivery  to  carrier  as  waiver. —  An  uncondi- 
tional delivery  of  the  goods  to  a  carrier  for  transportation  to 
the  buyer  is  just  as  effectual  to  waive  the  condition  as  a  per- 
sonal delivery  to  the  buyer.  Such  a  delivery  is  equivalent  to 
a  delivery  to  the  purchaser,  subject  to  the  right  of  stoppage 
in  transitu.  If,  in  such  a  case,  the  seller  desires  to  retain  the 
Jtcs  di^ponendi^  hfi  must  do  it  by  taking  the  bill  of  lading  in 
his  own  name,  or  in  some  other  similar  manner  indicating  his 
intention  not  to  pass  the  title  until  payment;  otherwise  the 
title  passes  and  the  condition  is  waived.^ 

§  551. Farther  of  waiver. —  It  is  not  necessarily  to  be 

inferred,  where  a  conditional  bargain  has  been  made  and  a  de- 
livery has  immediately  taken  place  upon  the  expectation  that 
the  promised  payment  or  security  will  shortly  be  given,  that 
the  sale  ipso  facto  becomes  absolute.  There  is  always  an  im- 
plied understanding  that  the  vendee  is  acting  honestly  and  that 
he  takes  the  goods  subject  to  the  contract.  It  is  not  necessary, 
therefore,  that  the  vendor  shall  in  express  terms  declare  that  he 
makes  the  delivery  conditional;  it  is  sufficient  if  the  intent  of 
the  parties  that  the  delivery  is  conditional  can  be  inferred  from 
their  acts  and  the  circumstances  of  the  case.'  Waiver  is  the 
voluntary  relinquishment  of  some  right  which,  but  for  such 
waiver,  the  party  would  have  enjoyed.  Voluntary  choice  is  of 
the  essence  of  waiver,  and  not  mere  negligence,  though  from 

ognized  by  the  laws  of  the  State  as  ^  See  jposty  ch.  YI,  on  Reservation 

the    indicia    of    ownership  —  is    a  of  Jus  Disponendi 

waiver.    Hance  v.  Boom  Ga  (1888),  2Scharff  v.  Meyer  (1895),  133  Mo. 

70  Mich.  827,  88  N.  W.  R  228.  428,  34  S.  W.  R  858,  54  Am.  St  R 

Ra  t  i  flea  tic  n.— Where  there  was  a  672. 

sale  for  cash,  but  the  vendee  ob-  >  Smith  v.  Bennie  (1828),  6  Pick, 

tained  the  goods  without  payment,  (Mass.X  262,  17  Am.  Dec.  368;  Fish- 

and  then  sold  them  to  another,  and  back  v.  Van  Dnsen,  83  Minn.  Ill; 

the  first  seller  with  full  knowledge  Leven  v.  Smith,  1  Denio  (N.  Y.),  571; 

took  a  note  from  the  last  purchsw^r  Peabody  v.  Maguire,  79  Me.  572;  Mer- 

for  the  price,  this   cx>nstitutes   an  rill  Fum.  Ca  v.  Hill,  87  Me.  17,  32 

abandonment  of  the  sale  as  for  cash  AtL  R  712;  Farlow  v.  Ellis,  15  Gray 

and  ratifies  the  disposition  made  of  (Mass.),  229;  Paul  v*  Reed,  52  N.  H. 

the  goods.    Bullard  v.  Bank  of  Madi-  136. 
8on  (1899),  107  Ga.  772,  33  a  E.  R  684. 
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such  negligence,  if  unexplained,  an  intention  to  waive  may  be 
inferred. 

§  552.  .  The  important  question,  therefore,  is:  Has  the 

vendor  manifested,  by  his  language  or  conduct,  an  intention  or 
willingness  to  waiv^  the  condition,  and  make  the  delivery  un- 
conditional, and  the  sale  absolute,  without  having  received  pay- 
ment or  the  performance  of  the  conditions  of  the  sale  ?  This 
must  depend  upon  the  intent  of  the  parties  at  the  time,  to  be 
ascertained  from  their  conduct  and  language,  and  not  from  the 
mere  fact  of  delivery  alone.  Whether  there  has  been  a  waiver 
is  a  question  of  fact.  It  may  be  proved  by  various  species  of 
evidence:  by  declarations,  by  acts,  or  by  forbearance  to  act. 
But  however  proved,  the  question  is:  Has  the  vendor  volun- 
tarily and  unconditionally  delivered  the  goods  without  intend- 
ing to  claim  the  benefit  of  the  condition  ?* 

§  553.  .  No  secret  or  undisclosed  intention  of  the  seller 

is  sufficient  of  itself  to  make  a  delivery  conditional;^  and  where 
the  delivery  is  absolute  and  unconditional,  usage  alone  cannot 
operate  to  defeat  its  e£Fect  as  a  waiver.' 

§  554.  Goods  may  be  retaken  if  condition  not  performed. 

Where  payment  of  the  purchase-money,  or  the  giving  of  secu- 
rity for  it,  is  thus  expressly  or  impliedly  a  condition  precedent 
to  the  passing  of  the  title,  and  the  making  of  the  payment  or 
the  giving  of  the  security  is  omitted,  evaded  or  refused  by  the 
purchaser  upon  obtaining  possession  of  the  goods,  the  delivery 
is  deemed  to  be  conditional,  and  the  seller  may  immediately 
reclaim  and  recover  the  goods  themselves  or  their  value  in 

1  Fishback  v.  Van  Dusen,  supra;  Elevator  Co.,  44  Minn.  153,  46  N.  W. 

Carleton  v.  Sumner,  4  Pick.  (Mass.)  R  806;  Silsby  v.  Boston  &  Albany 

516;  Smith  v.  Dennie,  supra;  Fuller  R.  Co.,  176  MaFS.  158,  57  N.  E.  R  37a 

V.  Bean.  84  N.  H.  290;  Hammett  v.  2  Fishback  v.  Van  Dusen,  supra; 

Linneman,  48  N.  Y.  899;  Peabody  v.  Upton  v.  Sturbridge  Cotton  Mills, 

Maguire,  supra;  Stone  v.  Perry,  60  111  Mass.  446;  Raskins  v.  Warren, 

Me.  48;  Seed  v.  Lord,  66  Me."  580;  115  Mass.  51 4;  West  v.  Piatt,  127  Mass. 

Smith  V.  Lynes,  5  N.  Y.  41 ;  Farlow  367. 

V.  Ellis,  supra;  Globe  Milling  Ca  v,  »  Haskins  v.  Warren,  115  Mass.  514w 
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trover,  either  from  the  original  purchaser*  or  from  any  one 
claiming  title  through  or  under  him,'  though  it  is  said  that,  at 
least  in  the  case  of  an  implied  condition,  a  waiver  of  the  con- 
dition will  be  more  readily  inferred  for  the  protection  of  the 
sub-vendee.' 

§  555. Even  from  bona  fide  parcliaser* — Thus,  where 

goods  were  sold  and  delivered  to  be  paid  for  in  cash  on  deliv- 
ery,' and  the  purchaser  gave  the  seller  a  check  which  was  dis- 
honored on  presentation,  it  was  held  that  the  seller  might  re- 
take the  goods,*  if  he  had  done  nothing  to  estop  himself,  even 
from  an  innocent  sub-vendee  for  value.*    And  the  right  to  re- 

1  WhitweU  ▼.Yinoent  (1827),  4  Pick,  he  himself  has,  unless  some  principle 
(Mas&)  449, 10  Am.  Deo.  355;  Reed  v.  of  equitable  estoppel  comes  into 
Upton  (1880),  10  Pick.  (Mass.)  522,  20  operation  against  the  person  claim- 
Am.  Dec.  545;  Barrett  v.  Pritchard  ing  under  what  would  otherwise  be 
(1824),  2  Pick.  512,  18  Am.  Dec.  449;  the  better  title.  We  have  found  no 
Fishback  ▼.  Van  Dusen  (1885).  33  case  holding  that  any  different  rule 
Minn.  Ill ;  Peabody  v.  Maguire  (1887),  obtains  in  cases  like  the  present,  as  to 
79  Me.  572;  Ferguson  v.  Clifford,  37  a  sub- vendee,  than  as  to  the  original 
N.  H.  86;  Bain  bridge  v.  Caldwell,  4  purchaser,  except  perhaps  that,  as  to 
Dana  (Ky.),  218;  Wabash  Elevator  the  former,  a  waiver  of  the  condi- 
Co.  V.  First  Nat  Bank,  23  Ohio  St  tion,  as,  for  example,  of  payment  on 
811;  Bauendahl  v.  Horr,  7  Blat<3hf.  delivery,  will  be  more  readily  in- 
(U.  S.  C.  C.)  548;  Harding  v.  Metz,  1  ferred  from  the  delivery,  especially 
Tenn.  Ch.  610;  Thorpe  v.  Fowler,  57  when  the  condition  is  not  express 
Iowa,  541;  Paul  v.  Reed,  52  N.  H.  ISO;  but  implied.  See  Benjamin  on  Sales, 
Dows  V.  Kidder,  84  N.  Y,  121 ;  Evans-  Am.  note  269;  Coggill  v.  Railroad  Co., 
ville,  eta  R.  Ck>.  v.  Erwin,  84  Ind.  8  Gray,  545;  Hirschom  v.  Canney,  98 
457;  Harris  v.  Smith,  3  Serg.  &  R.  Mass.  149;  Armour  y.  Pecker,  128 
(Pa.)  20;  Morris  v.  Rexford,  18  N.  Y.  Mass.  143." 
652.  ^x^ational  Bank  v.  Railroad  Co., 

3  In  National  Bank  of  Commerce  supra. 
V.  Chicago,  B.  &  N.  R.  Ckx  (1890),  44  *  National  Bank  v.  Railroad  Ca, 
Minn.  224,  46  N.  W.  R.  842,  560,  20  supra;  Hodgson  v.  Barrett  (1877),  38 
Am.  St  R.  566,  it  is  said:  '*It  is  Ohio  St  03,  31  Am.  R  527;  Johnson- 
urged  that  a  different  rule  applies  Brinkman  Com.  Ca  v.  Central  Bank 
where,  intermediately,  the  property  (1893).  116  Mo.  558,  22  a  W.  R  813,  38 
has  been  purchased  by  an  innocent  Am.  St  R  615:  Canadian  Bank  v. 
sub-vendee  for  value.  The  general  McCrea  (1882),  106  111.  281;  Peoria  & 
rule  is  that  a  title,  like  a  stream,  Pekin  Un.  Ry.  Ca  v.  Buckley  (1885), 
cannot  rise  higher  than  its  source,  114  111.837;  Mathews  v.  Cowan  (1871), 
and  it  is  difficult  to  see  how  a  person  59  III.  341. 

can  communicate  a  better  title  than  ^  National   Bank  v.  Railroad  Co., 
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cover  the  goods  has  been  sustained  where  the  purchaser  was 
to  give  an  indorsed  note,  or  a  mortgage  or  other  security  for 
the  price,  which  he  failed  or  refused  to  do.^ 

§  556.  And  clearly  from  attaching  creditors^  etc. — 

The  right  to  retake  extends  also  a  fortiori  as  against  the  cred- 
itors of  the  purchaser  wHo  have  seized  the  goods  for  debts  due 
themselves^^  and  against  the  purchaser's  assignee  in  bank- 
ruptcy.' 

§  557. Usage  does  not  defeat. —  This  right  of  the  seller 

to  reclaim  his  goods  is  one  which  cannot  be  defeated  by  any 
local  usage.* 

2.  Payment  of  Price  as  Express  Condition  Precedent  to  Pass- 
ing of  TitUy  and  Herein  of  So-called  ^^Conditional  Sales  " 
or  ^^  Instalment  Contracts,'*^ 

%  558.  Formal  contracts  of  so-called  ^^  conditional  sales." 

The  contracts  of  sale  conditioned  upon  payment  which  have 
thus  far  been  considered  have  been  those  in  which,  either  ex- 
pressly or  impliedly,  the  payment  was  to  be  made  at,  or  shortly 
after,  the  delivery  of  the  goods,  no  extended  period  of  credit 
being  contemplated  or  agreed  upon. 

The  exigencies  of  business,  however,  have  given  rise  to  an 
entirely  different  class  of  contracts,  to  which  the  term  "con- 

su^a.    See  also  Andrew  v.  Dieter-  against  the  vendee,  but  also  against 

ich  (1835),  14  Wend.  (N.  Y.)  81  (but  as  his  creditors,  olaiming  to  hold  them 

to  this  case  see  8  Barb.  Ch.  451);  under  attachments,    fiverett  v.  Hall, 

Adams  v.  Rosooe  Lumber  Ck).  (1899),  67  Me.  498;  Brown  v.  Haynes,  52  Me. 

159  N.  Y.  176,  53  N.  R  R  805.  680."    Peabody  v.  Maguire,  79  Me. 

1  Whitwell  V.Vincent  (1827),  4  Pick.  572. 

(Mass.)  449, 16  Am.  Dea  855;  Davison  'Rogers  v.  Whitehouse  (1880),  71 

V.  Davis  11887),  125  U.  a  90;  Sargent  Ma  222;  Ballantyne  v.  Appleton,  82 

V.  Metcalf,  5  Gray  (Mass.),  306, 66  Am,  Me.  570,  20  AtL  R.  235;  Whitney  v. 

Dea  368;    Leatherbury   v.    Connor  Eaton  (I860),  15  Gray  (Mass.),  225. 

(1891),  54  N.  J.  L.  172.  *  Globe  MilUng  Ca  v.  Elevator  Co., 

2  Mack  V.  Story  (1889),  57  Conn.  407.  44  Minn.  153,  46  N.  W.  R.  806;  Silsby 
"  The  vendor  has  a  right  to  repossess  v.  Boston  &  Albany  R  Ca  (1900),  176 
himself  of  the  goods,  not  only  as  Mass.  158;  57  N.  E.  B.  876. 
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ditional  sale  "  has  been  popularly  applied,  and  which  contem- 
plate a  delivery  of  the  goods  to  the  prospective  purchaser  upon 
a  more  or  less  extended  term  of  credit,  subject  nevertheless  to 
the  condition  that  the  title  shall  remain  in  the  vendor  until  the 
price  is  paid.  The  price,  moreover,  is  frequently  made  payable 
in  instalments,  and  from  this  fact  the  term  ^^  instalment  con- 
tract "  is  often  applied  to  these  agreements.  Their  purpose  is 
to  facilitate  sales  and  purchases  upon  credit,  and  especially  to 
avoid  the  publicity  and  statutory  regulation  of  chattel  mort- 
gages.   . 

§  659.  Confusion  respecting  the  name. —  It  will  be  evident 
to  any  one  who  has  occasion  to  examine  the  cases  that  the  term 
"  conditional  sale  "  has  been  indiscriminately  applied  to  a  great 
variety  of  differing  transactions,  and  that  much  confusion  has 
resulted  therefrom.  It  will  be  further  evident  that  this  con- 
fusion is  the  legitimate  result  and  natural  consequence  of  the 
ill-advised  efforts  of  the  framers  of  these  agreements  to  make 
them  appear  to  be  what  they  are  not;  and  that  by  their  very 
efforts  to  force  a  particular  appearance  upon  such  agreements 
without  construction,  they  have  most  effectually  invited  and 
required  the  application  of  legal  rules  of  construction  to  arrive 
at  their  true  intent.  In  applying  these  rules  here,  as  in  other 
cases  in  which  intent  is  to  be  sought  after,  different  courts  will 
inevitably  come  to  different  conclusions  often  in  respect  to  in- 
struments substantially  alike. 

§  560.  What  is  a  conditional  sale. —  It  will  be  evident  also 
that  confusion  has  arisen  from  the  use  of  words  in  different 
senses.  What  is  meant  by  the  term  "conditional  sale?"  In 
order  to  answer  this  question,  it  is  necessary  to  determine  first 
what  is  meant  by  the  word  "  sale."  As  has  been  seen  in  the 
opening  sections  of  this  work,  the  word  "  sale,"  in  actual  use, 
is  not  a  word  of  precise  legal  import.  It  is  constantly  being 
used  to  mean  either  the  actual  transfer  of  the  title,  or  the  (ujree- 
ment  to  transfer  the  title.  If  the  first  meaning  be  adopted,  then 
obviously  the  only  conditional  sale  possible  is  the  present  trans- 
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fer  subject  to  be  defeated  by  a  condition  subsequent.  If,  on 
the  other  hand,  the  second  definition  be  adopted,  a  conditional 
sale  is  a  conditional  contract  to  convey,  and  the  condition  will 
usually,  if  not  always,  be  a  condition  precedent. 

This  is  more  than  a  mere  dispute  about  words,  because  it  will 
be  seen  that  substantial  di£Ferences  in  result  ensue  according  as 
the  one  view  or  the  other  is  adopted. 

§  561. What  varieties  are  possible.—  The  very  nature 

of  the  case  shows  that  these  various  forms  of  agreement  are 
usually  intended  to  be  bargainings  about  sales  to  be  made,  and 
not  perfect  and  completed  sales  in  themselves.  The.  question 
then  is:  What  forms  of  agreement  may  there  be  amounting  to 
less  than  a  present  unconditional  and  perfect  sale  ?  The  an- 
swer to  this  is  plain: 

1.  There  may  be  the  ordinary  agreement,  on  the  one  part  to 
sell,  and  on  the  other  part  to  buy,  a  particular  chattel.  Here 
the  seller  is  entitled  to  keep  the  chattel  until  the  other  party 
pays  for  it. 

2.  There  may  be  the  ordinary  executory  agreement  above 
mentioned,  and  annexed  to  it  a  voluntary  delivery  of  the  prop- 
erty to  the  prospective  purchaser  to  be  kept  by  him  as  the 
property  of  the  seller  until  he  demands  it,  if  not  sooner  paid 
for.    This  is  the  executory  agreement,  plus  a  bailment. 

3.  There  may  be  the  executory  agreement  as  before,  but  as 
part  of  it  an  express  or  implied  agreement  that  the  seller  shall 
deliver  the  chattel  to  the  prospective  buyer  to  be  kept  and 
used  by  him  until  he  makes  default  in  his  performance  of  the 
agreement  (at  which  time  the  seller  may  resume  possession), 
the  title  to  the  chattel  remaining  nevertheless  in  the  seller 
until  the  price  is  paid. 

4.  There  may  be  a  present  transfer  of  the  title  and  of  the  pos- 
session, subject  to  a  right  in  the  seller  to  rescind  the  transfer, 

.  and  have  back  the  title  and  possession  upon  default  in  payment. 

5.  There  may  be  a  present  transfer  of  title  and  possession, 
reserving  a  lien  upon  the  chattel  as  security  for  the  payment 
of  the  price. 
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6.  There  may  also  be  a  present  transfer  of  title  and  posses- 
sion, and  a  formal  chattel  mortgage  taken  by  the  seller  to 
secure  payment. 

§  662, .  Of  these,  the  first  is  clearly  not  within  the 

class  now  being  considered. 

The  second  and  third  are  in  many  respects  alike,  but  the  third 
has  the  additional  feature  that  the  purchaser  acquires  by  the 
contract  a  right  to  the  possession  of  the  chattel  of  which  he 
can  only  be  deprived  upon  a  default  in  pursuance  of  the  pro- 
visions of  the  contract. 

The  fourth  is  the  true  conditional  sale,  i.  e.j  a  present  sale 
subject  to  defeat  upon  a  condition  subsequent. 

The  fifth  and  sixth  are  alike  in  their  result;  the  former  being 
an  informal  mortgage  and  the  latter  a  formal  one. 

The  second  and  third  are  the  kinds  of  agreement  ordinarily 
meant  by  the  popular  use  of  the  term  "  conditional  sale,"  but 
the  cases  are  numerous  where  courts  have  used  the  same  term 
meaning  sometimes  an  agreement  of  the  second  or  third  kind, 
and  sometimes  one  of  the  fourth. 

§  563. What  here  meant  by  conditional  sale. — Adopt- 
ing for  the  present. the  popular  signification  of  the  term,  it  is 
of  agreements  of  the  second  and  third  kinds,  namely,  exec- 
utory contracts  of  sale  accompanied  by  a  delivery  of  the  chat- 
tel to  the  purchaser  to  be  held  by  him  pending  payment,  either 
at  the  will  of  the  seller  or  until  default  in  performance  by  the 
buyer  of  some  term  of  the  agreement,  the  title,  however,  being 
reserved  by  the  seller  until  payment  by  the  purchaser  —  that 
it  is  now  proposed  to  treat. 

§  564.  Yalidfty  and  form  of  ^^conditional  sales."  — These 
contracts  of  "  conditional  sale  "  are  entirely  lawful,^  unless  pro- 
hibited by  statute,  and  they  may,  in  general,  take  such  form 

• 

^  See  Warren  v.  LiddeU,  110  Ala.    Dewes  Brewery  CJo.  v.  Merritt,  82 

232,  20  a  R  89;  Rodgers  v  Baohman,    Mich.  198,  46  N.  W.  R  879;  Cooley  v. 

109  CaL  552, 42  PaaR  448;  Van  Allen    GUlan,  64  Conn.  80,   6  AtL  R  180; 

V.  Francis  123  CaL  474. 56  Pac  R  839;    Steele  v.  Aspy,  128  Ind.  867,  27  N.  E. 
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§  564.]  LAW  OP  SALE.  [book  H. 

as  the  parties  see  fit  to  give  them.^  They  are  not  required  to 
be  in  writing,*  nor  are  they  required  to  be  filed  or  recorded,' 
unless  a  statute,  as  now  in  many  States,*  declares  otherwise. 

It  is,  however,  essential  that  a  reservation  of  the  title  shall 
appear;  for  the  parties  may  intend  to  reserve  the  title  in  the 
seller  and  yet  so  frame  their  agreement  as  not  to  accomplish 
this  purpose,^  or  such  a  reservation  may  have  been  originally 

R  739;  Morse  v.  Sherman,  106  Mas&  Lazarus  v.  Bank,  72  Tex.  8H 10 £L  W. 

430;  Harkness  v.  BusseU,  118  XT.  a  25a 

663;   Bradshaw  v.  Thomas,  7  Yerg.  ^  These   statutes  are  referred  to 

(Tenn.)  497;  Edgewood  Distilling  Ca  post,  §  60S,  note. 

V.  Shannon,  60  Ark.  133,  29  &  W.  R.  &  Thus,  as  will  be  more  fnlly  seen  in 

147;  McGinn  is  v.  Savage,  29  W.  Va.  later   sections,  though  the   parties 

362;  Edison  Gen'l  Elec.  Ck).  v.  Walter,  may  have  intended  to  make  a  con- 

10  Wash.  14,  38  Paa  EL  752;  Hirsch  ditional  sale,  the  true  construction  of 

T.  Steele,  10  Utah,  18,  36  Paa  R.  49^  their  words  and  conduct  may  show 

and  the  many  cases  cited  in  follow-  that  they  have  made  an  absolute 

ing  sectiona  sale,  reserving,  perhaps,  a  lien  upon 

1  See  Rodgers  v.  Bachman,  supra;  the  goods  but  not  the  title  to  them; 

Edgwood  Distilling  Ckx  v.  Shannon,  as  in  Aultman  v.  Sllha,  85  Wia  359, 

supra;  Edison  Oen'l  EUectric  Ckx  v.  55  N.  W.  R  711;  Andrews  v.  Colorado 

Walter,  supra;  Page  v.  Edwards,  64  Savings  Bank,  20  Ck)la  313,  36  Paa  R. 

Vt  124,  23  AtL  R.  017.    Condition  902, 46Am.StR  291;  Arkansas  Cattle 

printed  upon  the  back  of  a  note  and  Ca  v.  Mann,  130  U.  &  69;  Beardsley 

referred  to  in  it  is  sufficient    Sey-  v.  Beardsley,  13811.8.262;  First  Nat. 

mour  V.  Farquhar,  93  Ala.  292.  Bank  v.  Cook  Carriage  Ca,  70  Miss. 

2Benner  v.  Puffer,  114  Mass.  376;  587;  Palmer  v.  Howard,  72  CaL  293, 

Mclver  v.  Williams,  83  Wis.  570,  53  13  Paa  R.  858, 1  Am.  St  R.  60.  Other 

N.  W.  R.  847;  Wise  v.  Collins,  121  CaL  illustrations  are  given  in  later  notes. 

147, 53  Paa  R.  640.  In  Silver  Bow  Mining  Ca  v.  Lowry, 

»  Warren  v.  Liddell,  110  Ala.  232, 20  6  Mont  288,  the  contract  was  in  form 

S.  R  89;  Campbell  Printing  Press  Ca  one  of  conditional  sale,  but  a  note 

T.  Walker,  22  Fla.  412.    Are  not  chat-  was  taken  for  the  price  secured  by 

tel  mortgages  within  the  acts  requir-  mortgage  upon  other  property,  and 

ing  such  instrument  to  be  filed  or  this  was  held  to  render  the  sale  abso- 

recorded.    Kimball  Ca  v.  Mellon,  80  lute. 

Wis.  133.  48  N.  W.  R  1100;  McComb  But  the  fact  that  a  printed  form 
T.  Donald,  82  Va  903;  Lima  Mach.  clearly  of  conditional  sale  has  at- 
Works  V.  Parsons,  10  Utah,  105,  37  tached  to  it  a  typewritten  "rider" 
Pac.  R  244  Though  where  the  nego-  providing  for  a  mortgage  upon  the 
tiations  amount  to  a  chattel  mort-  chattels  to  secure  the  payment  of 
gage  in  fact,  it  is  void  if  not  in  writ-  the  price  does  not  defeat  its  char- 
ing in  Tezaa  Harrold  v.  Barwise,  10  acter  as  a  conditional  sale.  Edison 
Tex.  Civ.  App.  138,  30  a  W.  R  408;  Gen'l   Electric   Ca    v.    Walter,    10 
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contemplated  and  yet  have  been  subsequently  waived  or  ig- 
nored. 

If  the  whole  agreement  is  in  writing,  its  construction  will  be 
for  the  court,  aided  by^uch  extrinsic  circumstances  as  throw 
light  upon  the  intention ;  ^  but  where  the  intention  is  to  be 
gathered  from  words  and  conduct,  the  question  is  pre-eminently 
for  the  jury.* 

§  565. Contract  in  form  absolate  shown  to  be  condi- 
tional.—  Even  though  the  delivery  was  accompanied  by  a  bill 
of  sale  apparently  absolute,  the  transaction  may  be  shown  to 
have  been  conditional;'  and  parol  evidence  is  admissible  for 
this  purpose  as  between  the  original  parties  or  others  having 
notice,  though  not,  of  course,  as  against  bona  fide  purchasers 
for  value.* 

So,  though  the  delivery  and  sale  were  at  first  absolute,  it 
may,  upon  sufficient  consideration,  be  subsequently  made  con- 
ditional; and  while  the  whole  transaction  still  reraUins  execu- 
tory, a  sale  originally  intended  to  be  absolute  may  by  agreement 
be  made  conditional.* 

Wash.  14,  88  Paa  R.  753.    See  also  ing  creditors  who  have  relied  upon 

Page  V.  Edwards,  84  Vt  124^  28  AtL  its  absolute  appearance  in  making 

B.  917.  their  attachments.  Dixon  v.  Blondin, 

1  Palmer  v.  Howard,  supra;  An-  58  Vt  689;  Sanborn  v.  Chittenden,  27 
drews  v.  Colorado  Savings  Bank,  Yt  171.  Where  seller  gave  an  abso- 
•9upra;  Aultman  v.  Silha,  supra.  lute  bill  of  sale  he  will  not  be  per- 

2  Scudder  v.  Bradbury,  106  Mass.  mitted.  say  the  court  in  Connecticut, 
422;  Armour  V.  Pecker,  128  Mass.  148;  to  show  that,  by  contemporaneous 
Gumey  v.  Collins,  64  Mich.  458;  Se-  parol  agreement,  the  sale  was  cen- 
trist v.  Crabtree,  131 U.  S.  287;  Claflin  dltional,  to  the  prejudice  of  a  bona 
v.  Furniture  Co.,  58  N.  J.  L.  879;  ^de  purchaser,  attaching  creditor  or 
Rohn  V.  Dennis,  109  Pa.  St  504  trustee    in    insolvency.     Ryder    v. 

8  Smith   V.  Tilton,  10  Me.  850.    It  Cooley,  58  Conn.  867,  20  Atl.  R.  470. 

being  evident  that  part  of  the  con-  <^Goss  Printing  Press  Ca  v.  Jordan, 

tract  rested  in  parol,  parol  evidence  171  Pa.  St  474,  32  AtL  R  1031.    But 

is  properly  admissible,  although  the  tlie  intent  to  change  must  be  clear, 

order  and  acceptance  were  in  writ-  Caraway  v.  Wallace,  2  Ala.  542.    And 

ing.    Burditt  v.  Howe,  69  Vt.  563,  88  in  Vermont  a  change  of  possession 

Atl.  R  240.  was  held  necessary,  as  against  cred- 

*  Nor,  in  Vermont,  against  attach-  iters.    Wright  v.  Vaughn,  45  Vt  369. 
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§§  566-568.]  LAW  OF  sale.  [book  n. 

§  566. Faet  that  promise  to  pay  is  absolnte  does  not 

make  sale  absolute. —  On  the  other  hand,  the  fact  that  the 
vendee's  promise  to  pay  is  absolute  does  not  necessarily  deprive 
the  contract  of  its  conditional  character  and  make  it  absolute.^ 
In  a  doubtfnl  case  it  would  be  suggestive,  but  it  is  not  concln- 
si ve ;  and,  indeed,  as  will  be  seen^^  the  absolute  character  of  the 
vendee's  obligation  —  at  least  where  the  vendor  elects  so  to 
treat  it — is  a  common  characteristic  of  these  contracts. 

§567.  Construction  of  sucli  contracts. —  As  has  been  al- 
ready seen,  contracts  intended  to  fall  within  the  class  now 
under  consideration  have  been  made  in  every  variety  of  form, 
and  many  different  names  have  been  applied  to  them.  They 
have  often  been  purposely  given  the  form  or  name  of  some 
other  contract,  in  order  to  disguise  their  real  nature.  This  has 
led  to  much  difficulty  in  determining  what  is  the  true  con- 
struction to  be  given  them.  "  The  answer  to  this  question," 
said  the  stlpreme  court  of  the  United  States,'  "  is  not  to  be 
found  in  any  name  which  the  parties  may  have  given  to  the 
instrument^  and  not  alone  in  any  particular  provisions  it  con- 
tains, disconnected  from  all  others,  but  in  the  ruling  intention 
of  the  parties  gathered  from  all  the  language  they  have  used. 
It  is  the  legal  effect  of  the  whole  which  is  to  be  sought  for. 
The  form  of  the  instrument  is  of  little  account." 

§568. Declaration  of  parties  not  conclusive. —  The 

mere  fact  that  the  parties  declare  that  their  agreement  shall 
not  amount  to  a  sale,  or  shall  not  be  construed  in  any  other 
manner,  is  not  conclusive.  They  cannot,  by  their  agreement, 
control  the  operation  of  the  rules  of  construction.* 

1  Perkins  v.  Mettler  (1899),  126  CaL       *  Heryford  v.  Davis,  supra;  Greer 

100,  58  Pac.  R  384;  Van  AUen  v.  v.  Church,  13  Bush  (Ky.).  430;  Dede- 

Francis  (1897),  123  Cal.  474, 56  Pac.  R  rick  v.  Wolfe,  68  Miss.  500, 9  S.  R  350, 

339;  Harkness  v.  Russell,  118  TJ.  S.  24  Am.  St.  R  283;  Gerow  v.  Castello, 

663.  11  Colo.  560,  7  Am.  St  R  260,  19  Paa 

2Seepo8^§625.   But  see  §^  578,  579.  R  505. 

8  In  Heryford  v.  Davis  (1880),  103 
U.  S.  235. 
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CH.  III.]  CONDITIONAL   SALE  OF  8PE0IFI0   CHATTELS.  [§  569. 

§  569. Instraments  In  form  of  lease  held  to  be  con- 

ditlonal  contracts  to  sell. —  In  very  many  of  the  cases  the 
instrament  in  question  has  been  called  a  lease,  and  much  of 
the  language  used  has  been  such  as  would  be  appropriate  to  a 
lease.  It  is,  of  course,  entirely  competent  for  parties. to  make 
leases  of  chattels,  but  the  instrument  will  not  be  deemed  a 
lease  where  its  contents  and  evident  purpose  show  that  some 
ot'her  construction  is  demanded.  Hence  the  cases  are  numer- 
ous in  which  instruments  called  leases  have  been  held  to  be 
conditional  contracts  to  sell,^  that  is,  agreements  to  sell  with 
payment  made  a  condition  precedent  to  the  passing  of  tho 
title,  notwithstanding  that  the  parties  have  expressly  stipu- 
lated that  no  such  construction  should  be  put  upon  their  con- 
tract' 

1  Hine  v.  Roberts,  48  Conn.  267,  40  v.  Berry,  42  N.  J.  L.  808;  Sage  v. 

Am.  R 170;  Loomis  v.  Bragg,  50  Ck)nn.  Sleutz,  23  Ohio  St.  1 ;  Carpenter  v. 

228, 47  AnL  R  638;  Singer  Mfg.  Ca  v.  Scott,  13  R  L  477;  Matthews  v.  Lucia» 

Cole.  4  Lea  (Tenn.),  489, 40  Ahl  R  20;  55  Vt  308:  Fosdick  v.  Schall,  99  U.  a 

Cowan  V.  Singer  Mfg.  Co.,  92  Tenn.  235;  Whelanv.Couch,26QrantCh.74; 

876, 21  S.  W.  R  663;  Singer  Mfg.  Ca  De  St.  Germain  v.  Wind,  3  Wash.  Ter. 

V.  Graham,  8  Greg.  17, 34  Am.  R  572;  189;  Quinn  v.  Parke,  etc.  Ca,  5  Wash. 

Gerow  v.  Castello,  11  Cola  560,  19  276,  81    Paa  R  866;  Whitcomb  v. 

Paa  R  505,  7  Am.  St  R  260;  Hays  Woodworth,  54  Vt  544;  Collender 

V.  Jordan,  85  Ga  741, 11  a  R  R  833,  Co.  v.  Marshall,  57  Vt  232;  Gorham 

9  Lu  R  A.  873;  Cottrell  v.  Bank,  89  v.  Holden,  79  Me.  317,  9  AtL  R  894; 

Ga.  508,  15  a  R  R  944;  Ross  v.  Mo-  Gross  v.  Jordan,  83  Me.  880,  22  AtL 

Duffie,  91  Ga.  120. 16  a  R  R  648;  R  250;  Campbell  v.  Atherton,  92  Me. 

Miller  v.  St«en,  80  CaL  402,  89  Am.  66,  42  AtL  R  232;  Ham  v.  Cemiglia» 

Dec.  124;  Lucas  v.  Campbell,  88  IlL  73  Miss.  290,  18  S.  R  577;  Puffer  v. 

447;  Gerrish  v.  Clark,  64  N.  H.  492,  Lucas,  112  N.  C.  377, 17  a  R  R  174; 

13  AtL  R  870;  Hill  v.  Townsend,  69  Clark  v.  Hill,  117  N.  C.  11,  23  S.  R  R 

Ala.  286;  Sumner  v.  Woods,  67  Ala.  91,  53  Aul  St  R  574;  Singer  Mfg. 

139;  Hegler  v.    Eddy.  53  CaL  597;  Ca  v.  Gray,  121  N.  C.  168,  28  S.  R  R 

Parke,  eta  Co.  v.  Lumber  Co.,  101  257;  Wilcox  v.  Cherry,  123  N.  C.  79, 

CaL  37,35  Paa  R  442;  Lundy  Fur-  31  a  R  R  369;  Wickes  v.  Hill,  115 

niture  Ca  V.  White.  128  CaL  170,  60  Mich.  333,  73  N.  W.  R  375;  Farquhar 

Paa  R  759;  Kohler  v.  Hayes,  41  CaL  v.  McAlevy,  142  Pa.  St  233,  21  AtL 

455;  Watertown  a  C.  Ca  v.  Davis,  R  811;  Sanders  v.  Wilson,  19  D.  C.  (8 

6  DeL  193;  Forrest  v.  Hamilton,  98  Mackey),  555. 

Ind.  91 ;  Budlong  v.  Cottrell,  64  Iowa.        2  See  Gerow  v.  Castello,  11  Colo.  560, 

234;  Fleck  v.  Warner,  25  Kan.  492;  7  Am.  St  R  260;  Gross  v.  Jordan,  88 

Chase  v.  Ingalls,  132  Mass.  381 ;  Cole  Ma  380, 22  AtL  R  250 ;  Hays  v.  Jordan. 
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§§  570,  571.]  LAW  OF  SALE.  [book  n* 

§  570.  .  This  result  has  been  almost  uniformly  reached 

in  those  cases,  now  so  common,  in  which,  by  the  terms  of  the 
contract,  one  party  purports  to  lease  or  rent  to  another  per- 
sonal property  delivered  into  his  possession  upon  his  agreeing 
to  pay  stipulated  sums  as  rent,  upon  th^  payment  of  which  he  is 
to  become  the  owner  of  the  property;  but  further  stipulating 
that  if  such  sums  are  not  paid  the  other  party  may  terminate 
the  lease  and  retake  the  property.  Usually  the  instalments 
of  "  rent "  to  be  paid  in  these  cases  are  out  of  any  proportion 
to  the  fair  rental  value  of  the  property  for  the  periods  fixed; 
the  aggregate  of  the  instalments  is  always  the  agreed  value  of 
the  property,  and  when  the  total  rent  is  paid  the  lessee  be- 
comes the  owner.  To  call  such  contracts  leases  is,  it  is  said,  a 
mere  subterfuge  which  cannot  deceive  the  court  as  to  their 
true  character  and  purpose.  ^ 

§  571.  .  In  a  few  cases,  however,  not  easily  distinguish- 
able from  those  last  referred  to,  the  courts  have  held  that  the 
instrument  involved  was  really  a  lease  with  an  option  in  the 
lessee  to  become  the  owner.* 

85  Ga.  741,  9  L.  R.  A«  878;  Hervey  v.  be  given  when  the  fuU  amount  is 
Locomotive  Works,  98  U.  S.  664;  paid;  and  the  sale  of  the  piano,  and 
Heryford  v.  Davis,  102  XJ.  S.  285;  not  the  renting  thereof,  is  evidently 
Dederick  v.  Wolfe.  68  Miss.  500.  24  the  real  end  and  basis  of  the  con- 
Am.  St  R.  288;  Ck)wan  v.  Singer  Mfg.  tract." 

Ca,  92  Tenn.  876,  21  S.  W.  R.  66a  »  Thus  in  Southern  Music  House  v. 
1  In  Hays  v.  Jordan,  supra,  the  Dusenbury,  27  S.  C.  464,  4  S.  R  R 
court  say:  ''Although  the  contract  60,  an  agreement  in  form  of  a  lease 
does  use  the  term  '  rent,'  and  states  for  an  organ,  worth  $95,  for  the  use 
that  the  notes  are  given  for  the '  use  *  of  which  the  lessee  was  to  pay  $10 
of  the  piano,  we  do  not  so  construe  per  month,  and  which  gave  him  the 
it,  but  regard  it,  not  as  a  lease  or  right,  at  any  time  during  the  rental 
renting,  but  as  a  conditional  sale  period,  to  "purchase  said  instrument 
with  title  reserved  in  the  vendor  by  paying  the  above  valuation  there- 
until the  purchase  price  is  paid,  for,  and  then,  and  in  that  case  only, 
Guilford  v.  McKinley,  61  Ga.  282.  all  amounts  theretofore  paid  as  rental 
The  entire  $850  styled  '  rent '  is  made  or  advance  deposit  shall  be  deducted 
payable  within  six  months  from  the  from  price  of  instrument,"  was  held 
date  of  the  transaction,  and  is  the  to  be  a  lease  with  an  option  to  pur- 
stipulated  value  of  the  piano,  and  chase.  Talmadge  v.  Oliver,  14  S.  G. 
the  consideration  for  a  bill  of  sale  to  522;  Straub  v.  Screven,  19  S.  G.  445^ 
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OH.  III.]      CONDITIONAL  BALE  OF  SPECIFIC   CHATTELS.       [§§  572,  573. 

§  573. Instraments  in  form  of  lease  construed  to  be 

sales  upon  condition  subsequent. —  Bat  in  other  cases  of  in- 
struments denominated  leases  courts  have  held  them  to  amount 
to  true  conditional  sales,  i.  e.^  present  sales  subject  to  be  de- 
feated upon  a  condition  subsequent,  namely,  upon  non-pay- 
ment. Thus,  in  a  leading  case,*  upon  this  view  of  the  contract, 
a  piano  had  been  delivered  under  an  agreement  called  a  lease, 
the  party  taking  it  paying  $50  on  delivery  as  rent  for  the  first 
month  and  agreeing  to  pay  $50  a  month  rent  for  thirteen 
months  thereafter.  If  within  thirteen  months  he  should  pay 
$700  the  piano  should  become  his  property,  in  which  case  all 
sums  paid  as  rent  were  to  apply  as  part  of  the  $700  purchase 
price.  "  It  was  a  mere  subterfuge,"  said  the  court,  "  to  call 
this  transaction  a  lease;  and  the  application  of  that  term  in 
the  written  agreement  between  the  parties  does  not  change  its 
real  character.  It  was  a  conditional  sale,  with  a  right  of  re- 
scission on  the  part  of  the  vendor  in  case  the  purchaser  should 
fail  in  payment  of  his  instalments." 

§  573.  .  This  view  of  these  agreements,  differing  radi- 
cally, as  will  be  seen,  from  that  of  the  previous  sections,  has 
not  been  generally  followed  in  other  States,*  though  it  has  been 
followed  in  Colorado.'    The  same  rule  also  prevails  in  Massa- 

and  Herring  y.  Cannon,  21  S.  C.  213»  but  '<  one  piano,  equal  in  value  to  the 

were  distinguished.    The  same  form  above-named  piano,"  was  held,  two 

of  instrument  received  the  same  con-  judges  dissenting,  not  to  be  a  condi- 

struction  in  the  later  case  of  South-  tional  asXe. 

em  Music  House  v.  Homsby,  45  S.  C.  '  Murch  v.  Wright,  40  IlL  487,  95 

111,  22 S.KR.  781,  although  the  court  Am.  Dec.  455.    See   also  Lucas  v. 

below  had  characterized  it  as  "  ex-  Campbell,  88  111.  447. 

treme  doctrine.*'    In  Singer  Mfg.  Ca  ^  See  criticisms  upon  this  case  in 

V.  Smith,  40  a  C.  529,  19  &  E.  R.  182,  Sanders  v.  Heber,  28  Ohio  St.  630, 

an  instrument  similar  in  all  respects  where  it  is  said  to  stand  almost  alone 

except  that  it  reserved  no  option  to  and  to  be  contrary  to  the  weight  of 

purchase  was  construed  as  a  sale  authority. 

with  lien  reserved.  In  Guest  v.  Diack,  3  Gerow  v.  Castello,  .11  Colo.  560,  19 

29  Nova  Scotia,  504,  a  contract  sub- '  Pac.  R.  505,  7  Am.  St  R  260.    But 

Btantially  like  that  of  the  Southern  see   Andrews   t»  Colorado  Savings 

Music  House,  supraf  except  that  upon  Bank,  20  Cola  813,  86  Pac.  R  902,  36 

a  payment  the  seller  agreed  to  de-  Am.  St  B.  291. 

liver,  not  necessarily  the  same  piano, 
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chusetts,  where  such  contracts  are  regarded  as  conditional 
sales,  "  liable  to  be  defeated  by  non-performance  of  the  condi- 
tion," but  "  which  could  be  ripened  into  an  absolute  title  by 
the  performance  of  the  conditions."  ^ 

§  574.  Instruments  In  form  of  leases  held  to  be  abso- 
lute sales  reserving  a  Hen  or  constituting  chattel  mortgages. 

fiut  in  yet  other  cases  of  instruments  denominated  leases,  courts 
have  reached  still  different  conclusions  as  to  their  effect,  based 
upon  language  thought  to  disclose  a  different  intention.  Thus, 
in  a  leading  case*  in  the  supreme  court  of  the  United  States, 
the  agreement  was  held  to  be  neither  a  lease  nor  a  conditional 
sale,  but  a  mortgage.  In  that  case  it  appeared  that  a  number 
of  cars  had  been  delivered  to  a  railroad  company  under  a  con- 
tract which  "industriously  and  repeatedly"  spoke  of  the  ar- 
rangement as  a  loan  for  hire.  Still,  notes  had  been  given  for 
the  amount  of  the  rent,  secured  by  collateral,  and  they  fell  due 
before' the  term  of  the  lease  expired,  and  were  clearly  intended 
to  be  collected  at  maturity.  If  they  were  duly  paid,  the  cars 
were  to  become  the  property  of  the  railroad  company;  if  they 
were  not  paid,  the  cars  might  be  sold  for  the  payment  of  the 
notes,  and  any  surplus  was  to  be  returned  to  the  railroad  com- 
pany. 

§  575.  .  "  In  view  of  these  provisions,"  said  the  court, 

"  we  can  come  to  no  other  conclusion  than  that  it  was  the  in- 
tention of  the  parties,  manifested  by  the  agreement,  that  the 
ownership  of  the  cars  should  pass  at  once  to  the  railroad  com- 
pany, in  consideration  of  their  becoming  debtors  for  the  price. 
Kot withstanding  the  efforts  to  cover  up  the  real  nature  of  the 
contract,  its  substance  was  an  hypothecation  of  the  cars  to 
secure  a  debt  due  to  the  vendors  for  the  price  of  a  sale.  The 
railroad  company  was  not  accorded  an  option  to  buy  or  not. 
They  were  bound  to  pay  the  price,  either  by  paying  their  notes 

1  Day  V.  Bassett,  102 IVlass.  445;  Cur-       «  Heryford  v.  Davis  (1880),  102  U.  a 
rier  v.  Knapp,  117  Mass.  824;  New-    235. 
hall  V.  Kingsbury,  131  Mass.  44o;  Vin- 
cent y.  Cornell,  18  Pick.  294. 
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or  surrendering  the  property  to  be  sold  in  order  to  make  pay- 
ment. This  was  in  no  sense  a  conditional  sale.  This  giving 
the  property  as  a  security  for  the  payment  of  a  debt  is  the  very 
essence  of  a  mortgage,  which  has  no  existence  in  a  case  of  con- 
ditional sale." 

§  576. .  The  same  result  has  also  been  reached  in  other 

cases  less  readily  distinguishable  from  those  in  the  preceding 
sections  than  the  one  just  referred  to.^ 

§  577. Instruments  in  form  of  conditional  sale  held 

to  be  absolute  sales  reserving  a  lien  or  mortgages. —  Cases, 
furthei:,  are  not  infrequent  in  which  instruments  denominated, 
or  in  the  form  of,  conditional  sales  have  been  held  to  consti- 
tute executed  and  absolute  sales  with  a  lien  reserved.  In  a 
somewhat  clear  case^  before  the  supreme  court  of  the  United 

1  The  same  result,  i  &,  that  the  GaL  208,  1  Am.  St  R  SO,  where  the 
agreement  was  a  sale  with  a  lien  ooort  follows  Heryford  y.  Davis,  upon 
reserved,  was  reached  in  Greer  v.  the  ground  that,  in  the  case  at  har. 
Church.  (1877),  18  Bush  (Ky.X  480,  **  the  intention  must  he  taken  to  have 
where  the  court  says:  '*  In  this  case  heen  to  transfer  ^he  ownership  of 
the  transaction  shows  a  sale,  and  the  property,  reserving  a  security  for 
that  being  shown,  it  does  not  matter  the  price,  and  nothing  more.'* 
whether  the  parties  intended  the  ^  Beardsley  t.  Beardsley  (1890),  188 
title  to  pass  or  not;  the  sale  being  U.  S.  262.  * 
completed  by  an  agreement  as  to  the  In  Arkansas  Cattle  C<x  v.  Maun 
price  and  terms  of  payment  and  de-  (1888),  130  U.  S.  69,  the  court,  in  con- 
livery  of  possession  to  the  vendee,  struing  a  contract  relating  to  the 
the  law,  in  furtherance  of  public  sale  of  cattle,  said:  '*That  instru- 
policy  and  to  prevent  fraud,  will  roent  recites  that  the  owners  had,  on 
treat  the  title  as  being  where  the  the  day  of  it<s  execution^  *8old'the 
nature  of  the  transaction  required  it  cattle,  and  that  recital  is  followed 
should  be;'*  and  that  *'at  best  the  by  clause  guaranteeing  the  title  and 
effect  was  to  give  the  appellees  a  providing  the  mode  in  which  the 
lien  "  as  against  the  purchaser;  and  buyer  was  to  make  payment.  Here 
in  Knittel  v.  Cushing,  57  Tex.  354,  44  are  all  the  elements  of  an  actual  sale, 
AoL  R  598,  where  Greer  v.  Chiurch  as  distinguished  frpm  an  executory 
was  approved,  and  where  the  court  agreement.  The  retention  of  posses- 
say  of  the  so-called  lease:  **  If  a  valid  sion  by  the  sellers  until,  and  as  secu- 
instrument  at  all,  it  must  be  held  to  rity  for,  the  payment  of  the  price, 
be  a  Mle,  and  that  the  pretended  was  not  inconsistent  with  an  actual 
renting  was  but  a  device  to  secure  sale  by  which  title  passed  to  the 
the  remainder  of  the  purchase-money  buyer. " 
doe; "  and  in  Palmer  v.  Howard,  72 
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States,  the  contract  read:  " I  hold  of  the  stock  of  the  "Washing- 
ton and  Hope  Railway  Company  .  .  .  thirteen  hundred  and 
fifty  shares,  which  is  sold  to  P.  F.  B.,  and  which,  though  stand- 
ing in  my  name,  belongs  to  him.,  subject  to  a  payment  of  eight 
thousand  dollars,"  etc.  Said  the  court:  "  By  the  appellant  it  is 
claimed  that  this  is  a  mere  executory  contract,  an  agreement 
to  sell ;  by  the  appellee,  that  it  is  an  executed  contract,  a  sale 
with  a  reservation  of  security.  The  distinction  is  obvious,  and 
the  significance  important.  If  an  agreement  to  sell,  the  mov- 
ing party  must  be  the  purchaser.  If  a  sale,  an  executed  con- 
tract with  reservation  of  security,  the  moving  party  is  the 
vendor,  the  one  retaining  security.  If  an  agreement  to  sell, 
the  moving  party,  the  purchaser,  must  within  a  reasonable 
time  tender  performance  or  make  excuse  therefor.  If  an  exe- 
cuted contract,  a  completed  sale,  then  the  moving  party  is  the 
vendor,  the  security  holder,  and  he  assumes  all  the  burdens 
and  risks  of  delay.  What,  therefore,  is  the  significance  and 
import  of  this  instrument?  This,  as  claimed  by  the  appellant, 
is  not  to  be  determined  by  any  separate  clause,  but  by  the  in- 
strument as  a  whole.  .  .  .  Tested  by  this  rule,  this  instru- 
ment must  be  adjudged  not  a  contract  to  sell,  but  a  sale  with 
reservation  of  security.  Note  the  language  of  the  instrument: 
*  which  is  sold.^  Again,  *  which,  though  standing  in  my  name, 
belongs  to  him.^  These  words  imply  nothing  executory,  but 
something  executed.  It  is  not  that  the  vendor  will  sell,  but  has 
sold.  Not  that  the  title  remains  in  the  vendor,  yet  to  be  trans- 
ferred, but  that  it  already  has  been  transferred.  The  owner- 
ship, equitable  if  not  legal,  is  in  the  vendee.  It  is  not  that  the 
stock  belongs  to  the  vendee,  upon  payment,  as  appeared  in  the 
case  of  French  v.  Hay^  but  that  it  is  now  his,  subject  to  a  lien. 
Its  meaning  is,  therefore,  that  of  a  sale,  with  retention  of  the 
legal  title  as  security  for  purchase-money.  It  is  an  equitable 
mortgage,  and  the  rights  created  and  assumed  by  it  are  like 
those  created  and  assumed  when  the  owner  of  real  estate  con- 
veys by  deed  to  a  purchaser,  and  takes  back  a  mortgage  as  se- 
curity for  the  unpaid  purchase-money." 

122  Wall.  (BO  U.&)  231. 
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§  678,  .  In  a  somewhat  diflferent  case  in  Colorado,'  it 

appeared  that  Andrews  &  Co.  had  bargained  to  one  Smith  a 
quantity  of  opera  chairs  which  were  put  into  the  latter's  opera 
house.  After  the  making  of  the  contract,  but  before  the  chairs 
had  been  delivered,  Smith  had  mortgaged  the  opera  house  and 
contents  to  the  Colorado  Savings  fiank,  and  in  an  action  by 
the  bank  to  foreclose  its  mortgage  Andrews  &  Co.  intervened, 
claiming  to  be  the  owners  of  the  chairs.  The  contract  between 
Andrews  &  Co*  and  Smith  provided  for  payment  of  one-fourth 
of  the  price  in  cash  and  of  the  residue  by  his  notes;  and  it  ex- 
pressly stipulated  that  the  title  should  be  and  remain  in  An- 
drews  &  Co.  until  the  whole  was  paid.  This  contract  was  duly 
filed,  but  was  not  executed  or  acknowledged  as  required  for 
chattel  mortgages.  The  decisive  question,  said  the  court,  was 
"  whether  the  arrangement  under  and  in  pursuance  of  which 
the  seating  was  furnished  constitutes  a  conditional  sale,  or  an 
absolute  sale  and  transfer  of  ownership,  with  a  reservation  of 
a  lien  to  secure  the  payment  of  the  purchase  price.  If  the  lat- 
ter, it  must  be  conceded  that  it  is  in  eflfect  a  chattel  mortgage, 
and  void  as  to  third  parties,  because  not  executed  and  acknowl- 
edged in  conformity  with  the  chattel-mortgage  act.  In  deter- 
mining this  question  the  entire  transaction  between  interveners 
and  Smith  must  be  considered,  and  its  legal  effect  ascertained, 
not  alone  by  any  particular  provisions  of  the  written  contract 
itself,  but  from  all  the  stipulations  and  agreements  contained 
therein,  as  well  as  in  the  notes  given  in  connection  therewith. 
When  so  considered  it  is  evident,  notwithstanding  the  agree- 
ment itself  provides  that  the  title  to  the  seating  shall  remain 
in  Andrews  &  Co.  until  full  payment  in  cash  shall  have  been 
made  therefor,  thus  evidencing  an  intent  to  make  the  sale  con- 
ditional so  far  as  the  transfer  of  the  title  is  concerned,  that 
such  an  intention  is  rebutted  by  the  terms  and  stipulations  in 
the  notes  given  in  pursuance  of  the  agreement,  they  being  ab- 
solute obligations,  making  the  purchaser  unconditionally  liable 

1  Andrews  v.  Colorado  Savings  in  substance  is  Palmer  v,  Howard 
Bank  (18d4),  20  Cola  313,  86  Pac.  R  (1887),  72  CaL  293, 18  Paa  R.  858,  1 
902,  86  Am.  St  K  291.    Very  similar    Am.  St  R.  60. 
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for  the  purchase  price.  The  optional  payment  of  the  purchase 
price  is  as  essential  to  constitute  a  transaction  a  conditional 
sale  as  the  conditional  passing  of  the  title;  and  a  transaction 
that  in  express  terms  imposes  an  unconditional  liability  upon 
the  vendee  to  pay  the  purchase  price  for  the  property  deliv- 
ered, however  characterized  by  the  parties,  is  essentially  and 
in  legal  effect  an  absolute,  and  not  a  conditional,  sale.  '  If,  by 
the  terms  of  the  agreement,  the  purchaser  became  liable  un- 
conditionally for  the  purchase  price,  although  by  the  agree- 
ment he  may  never  get  the  title  and  ownership  of  the  property, 
then  the  agreement  is  an  evasion  of  the  registration  statute, 
as  its  purpose  is  simply  to  retain  a  secret  lien.'  ^    •    .    .    In 

1  Citing  Hart  v.  Barney,  eta  Mfg.  that  the  title  of  the  machinery  shall 

CkXf  7  Fed.  B.  543.  not  pass  until  the  notes  are  paid  in 

In  Aultman  v.  Silha  (1898),  85  Wis.  full,  but  which  also  contain  a  clause 
359,  55  N.  W.  R  711,  it  appeared  that  authorizing  sale  of  the  property  and 
Silha  had  ordered  from  Aultman  &  application  of  the  proceeds  on  the 
Ca  a  threshing  outfit  for  .which  he  notes,  which  clause  is  inappropriate 
was  to  give  his  notes  secured  by  a  to  anything  but  a  mortgage;  third, 
mortgage  upon  the  machinery  and  the  chattel  mortgage,  which  ex- 
also  upon  certain  land;  and  the ques-  pressly  recognizes  and  asserts  and 
tion  arose  whether  there  was  a  con-  warrants  that  the  title  of  the  ma- 
ditional  sale  or  a  sale  absolute  with  chinery  is  in  Silha,  and  contains 
a  mortgage  bacn:  for  security.  Said  elaborate  and  full  provisions  for  fore- 
the  court:  "Where  this  question  is  closure  and  sale  in  case  of  default, 
at  all  doubtful  the  courts  are  in-  and  covenants  that,  in  case  the  pi'o- 
clined  to  hold  the  transactions  mort-  ceeds  of  the  sale  are  insufficient  to 
gaga  The  real  nature  of  the  trans-  pay  the  debt,  Silha  will  pay  the  de- 
actions,  us  disclosed  by  the  written  ficiency;  fourth,  the  real-estate  mort- 
documents  and  all  the  surrounding  gaga  Consideration  of  all  of  these 
circumstances,  is  sought  to  be  ascer-  documents  forces  our  minds  to  the 
tained.  Rockwell  v.  Humphrey,  57  conclusion  that  the  transaction  is  an 
Wia  410.  The  courts  do  not  favor  a  absolute  sale  with  mortgage  back, 
conditional  sala  In  viewing  this  The  stipulations  and  agreements 
transaction,and  ascertaining  its  legal  which  indicate  this  intent  are  nu- 
effect,  all  the  contemporaneous  doc-  merous,  while  there  is  only  one  wliich 
uments  executed  between  the  parties  points  to  a  conditional  sale,  and  that 
are  to  be  considered.  There '  is,  first,  is  coupled  with  a  provision  only  suit- 
the  order,  which  plainly  cont^m-  able  to  a  chattel  mortgaga  The  acts 
plates  an  absolute  sale  and  expressly  and  conduct  of  the  parties  also  point 
provides  for  the  execution  of  a  first  to  the  same  conclusion.  The  giving 
mortgage  on  the  ihachinery;  8eco72c2,  of  mortgages  upon  the  machinery 
the  notes,  which  contain  a  provision  and  other  property  to  secure  the  pay- 
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terms  the  notes  executed  by  Smith  to  the  intervenors  made 
hira  an  absolute  debtor  for  the  price  of  the  furniture,  and  the 
stipulation  therein  that  'A.  H.  Andrews  &  Co.,  or  their  as- 
signs, shall  have  the  right  to  assume  possession  at  any  time 
they  may  deem  themselves  insecure,  and,  after  maturity,  to 
sell  said  property  and  apply  the  proceeds  of  such  sale,  over 
and  above  the  expenses  of  taking  and  retaining  possession 
thereof,  on  this  note,  and  to  collect  the  balance,'  being  mani- 
festly for  the  purpose  of  enabling  the  intervenors  to  enforce 
such  payment  by  subjecting  the  property  to  sale  for  that  pur- 
pose, is  an  attempt  to  reserve  a  lien  thereon  to  secure  the  pay- 
ment of  the  purchase  price."  It  was  therefore  held  void  as  to 
third  parties,  "  as  being  in  contravention  of  our  chattel-mort- 
gage act." 

ment  of  the  notes,  with  stipulations  without  any  liability  on  their  part 
to  i)ay  the  balance  remaining  after  to  refund  any  money  previously 
foreclosure,  is  utterly  inconsistent  paid  on  account  of  said  purchase, 
with  the  idea  of  a  conditional  sale.  Loss  in  case  of  fire  to  be  borne  by 
Silver  Bow  M.  &  M.  Ck).  v.  Lowry,  6  me,  A.  J.  Dennis."  Held  to  be  an  ab- 
Mont.  288."  solute  sale  and  mortgage  back,  rely- 
In  Baldwin  v.  Crow  (1888),  86  Ky.  ing  on  Greer  v.  Church,  18  Bush(Ky.), 
679,  7  S.  W.  R  146,  it  appeared  that  430  (cited  in  preceding  section),  and 
Baldwin  &  Ca  had  delivered  to  one  Barney  &  Smith  Mfg.  Co.  v.  Hart,  8 
Dennis  a  piano,  and  received  from  Ky.  Law  R.  283,  1  S.  W.  R  414.  Sub- 
him  three  notes,  each  of  which  con-  stantially  similar  also  is  Singer  Mfg. 
tained  the  following  clause:  "This  0>.  v.  Smith,  40  S.  C.  529,  19  S.  E.  R 
note  is  of  a  series  given  for  the  pur-  132. 

chase  of  the  instrument  mentioned  In  Daram  v.  Mason,  98  Mich.  237, 
below,  the  conditions  of  which  pur-  57  N.  W.  R  123,  it  appeared  that  one 
chase  are,  that  said  instrument  re-  Partriclc  was  indebted  to  Mason,  and, 
mains  the  property  of  D.  H.  Baldwin  being  desirous  of  securing  him,  gave 
&  Ca  until  all  notes  given  for  the  to  Mason  a  contract  describing  prop- 
instrument  are  paid,  and  in  default  erty  already  owned  by  Part  rick,  and 
of  payment  of  any  of  said  notes  at  in  his  possession,  but  declaring,  as  in 
maturity,  or  at  any  time  after  such  a  contract  of  conditional  sjvle,  that 
default,  before  accepting  payment  of  the  title  should  remain  in  Mason 
amount  thus  due,  or  in  case  said  in-  until  paid  for.  Damm  was  a  subse- 
strument,  before  payment  in  full,  is  queut  mortgagee  for  Paitriclc.  In  a 
removed  from  Nicholasville,  Ken-  contest  between  Damm  and  Mason  it 
tucky,  without  written  consent  of  was  held  that  the  contract  given  to 
D.  H.  Baldwin  &  Ca,  they  may  re-  Mason  was  merely  a  security.  See 
ceive  possession  of  said  instrument  a' so  Findley  v.  Deal,  69  Ga.  359. 
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§  579. .  It  in  believed,  however,  that  the  doctrines  here 

laid  down  are  not  in  harmony  with  those  generally  prevailing 
elsewhere.^ 

§  580.  The  rnle  in  Pennsylvania.— The  rule  in  Penn- 
sylvania has  been  thought  to  be  somewhat  peculiar,  and  re- 
quires mention.  Distinction  is  there  made  between  a  bailment 
with  a  power  of  purchase  annexed,  and  a  conditional  sale.  If 
goods  are  delivered  to  be  used  and  returned,  this  is  a  bailment^ 
and  it  continues  such  in  Pennsylvania  notwithstanding  that 
there  may  be  annexed  to  it  a  stipulation  that  if  the  bailee  shall 
pay  a  designated  price  he  shall  become  the  owner,  and  other- 
wise shall  pay  for  the  use.^  If,  however,  notwithstanding  the 
form  or  the  name  of  the  agreement,  it  is  not  contemplated  that 
the  article  shall  be  returned  to  the  bailor,  but  that  the  bailee 
has  bought  it  or  is  bound  to  buy  it,  though  the  title  may  be  re- 
served by  way  of  security,  it  is  a  conditional  sale.* 

§  581 .  .  Of  a  contract  of  the  first  kind  it  was  said : 

"  Properly  speaking  there  was  not  a  sale,  but  a  contract  to  sell 
at  a  future  day,  and  the  delivery  in  the  meantime  was  a  loan 
subject  to  be  turned  into  a  sale  by  a  compliance  with  certain 
conditions."*  In  a  case  of  the  latter  kind:  "It  is  true  it  was 
claimed  to  be  a  lease  and  the  transaction  a  bailment,  but  it  was 

1  See  i)0«f ,  §  58a  53.87  Am.  R  661;  Farquhar  v.  Mo 

« Clark  V.Jack,  7  Watts,  875;  Myers  Alevy,    142   Pa.    St    233;    Clow   v. 

V.  Harvey,  2  Pen.  &  W.  478,  23  Am.  Woods,  5  a  &  R  275, 9  Am.  Dec.  346; 

Dec.  60;  Rowe  v.  Sharp,  51  Pa.  St.  26;  Babb  v.  Clerason,  10  a  &  R.  419, 13 

Chamberlain  v.  Smith,  44  Pa.  St  431;  Am.  Dec.  684;  Martin  v.  Mathiot,  14 

Henry  v.  Patterson,  57  Pa.  St  346;  a  &  R.  214,  16  Am.  Dea  491;  Jenkins 

Becker  v.  Smith.  59  Pa.  St  469;  En-  v.  Eichelberger,  4  Watts,  121,28  Am. 

low  V.  Klein,  79  Pa.  St  488;  Crist  v.  Dec  691;  Rose  v.  Story,  1  Pa.  St  190, 

Kleber,  79  Pa.  St  290;  Christie's  Ap-  44  Am.  Dea  121;  Waldron  v.  Haupt, 

peal  85  Pa.  St  463;  Edwards*  Appeal,  2  P.  F.  Smith.  408;  Haak  v.  Linder- 

105  Pa.  St  103;  Dando  v.  Foulds,  105  mann,  64  Pa.  St  499,  3  Am.  R  612; 

Pa.  St  74;  Brown  v.  Billington,  168  Dearborn  v.  Raysor,  132  Pa.  St  231, 

Pa.  St  76.  29  AtL  R  004;  Ditman  v.  20  AtL  R  690;  Ott  v.  Sweatman,  166 

Cottrell,  125Pa.StjS06,17Atl.R504;  Pa.  St  217,  31  AtL  R  102;  Peek  v. 

Case  V.  L'Oeble,  84  Fed.  R  58a  Heim,  127  Pa.  St  500, 17  AtL  R  984 
3  Stadtfeld  v.  Huntsman,  92  Pa.  St        *  Clark  v.  Jack,  suprcu 
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not  even  so  in  foruL  It  lacked  the  essential  feature  of  a  bail- 
ment, viz. :  a  stipulation  for  a  return  of  the  property  at  the  end 
of  the  term.  .  .  .  It  is  of  the  essence  of  a  contract  of  bail- 
ment that  the  article  shall  be  returned  in  its  own  or  some  al- 
tered form  to  the  bailor,  so  that  he  may  have  his  own  again. 
•    .    •    The  agreement  was  clearly  a  conditional  sale."  ^ 

§  582. Bailment  and  conditional  sale  distinguished. 

There  is,  however,  nothing  peculiar  in  principle  in  this  partic- 
ular phase  of  the  Pennsylvania  cases.  It  is  undoubted  that 
there  may  be  a  mere  bailment  with  a  privilege  of  purchase 
annexed,  and  it  would  be  so  held  in  any  State;*  but  a  bail- 
ment coupled  with  an  agreement  to  sell  and  purchase  is  held 
in  Pennsylvania,  as  in  other  States,  to  be  a  conditional  sale. 
Few  of  the  States,  however,  go  so  far  as  Pennsylvania  in  de- 
termining the  results  of  such  contracts,  in  which  respect,  as 
will  be  seen,'  the  Pennsylvania  doctrine  is  peculiar. 

§  583. Conditional  sale  and  chattel  mortgage  distin- 
guished.—  Although  some  of  the  anomalous  contracts  which 
this  kind  of  dealing  has  produced  have  been  held  to  be  chat- 
tel mortgages  in  eflfect,*  there  is  a  clear  distinction  to  be  drawn 
between  either  the  conditional  contract  to  sell  or  the  condi- 
tional sale  and  the  chattel  mortgage,  and  this  distinction  has 
usually  been  recognized  by  the  courts.*  As  is  said  in  one  case,* 

iFarquhar  v.  McAlevy,  supra.  See  183,  48  N.  W.  R  1100;   Wadleigh  v. 

also  Morgan-Gardner  Electrio  Co.  v.  Buckingham,  80  Wis.  230,  49  N.  W. 

Brown,  193  Pa.  St  351, 44  AtL  R  459.  R.  745;  Nichols  v.  Ash  ton,  155  Mass. 

3  See,  for  example,  McCaU  v.  Pow-  205,  29  N.  R  R.  519;  Harkness  v.  Bus- 
ell,  64  Ala  254  sell,  118  U.  a  663;  Gilbert  v.  National 

*  See  post,  %  600,  note.  Cash  Reg.  Ca,  176  III.  288,  52  N.  E. 

*  See  an^e,§  677;  Heryf ord  v.  Davis,  R  22  [citing  also  Plummer  v.  Sliir- 
102  U.  a  235;  Greer  v.  Church,  18  ley,  16  Ind.  380;  Sumner  v.  Woods, 
Bush  (Ky,),  430;  Enitt^l  v.  Gushing,  52  Ala.  94;  Bingham  v.  Vandergrift, 
67  Tex.  854  44  Am.  R  598;  Camp-  93  Ala  283;  Jowers  v.  Blandy,  58  Ga. 
bell  V.  Roddy,  44  N.  J.  Eq.  244, 14  AtL  379;  McComb  v.  Donald,  82  Va  903; 
R  279,  6  Am.  St.  R  889.  McGinnis  v.  Savage,  29  W.  Va  362; 

•KimbaU  Ca  v.  Mellon,   80  Wis.    Yasser  v.  Buxton,  86  N.  G  335;  Frick 

•KimbaU  Ca  v.  Mellon,  80  Wis.  133,  48  N.  W.  R  Uia 
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"  it  is  very  diflScult  to  see  how  a  contract  for  the  sale  of  per- 
sonal property,  in  which  it  is  agreed  that  the  title  of  the  prop- 
erty shall  remain  in  the  vendor,  and  the  possession  in  the 
vendee,  nntil  payment  of  the  debt,  can  be  called  a  mortgage 

T.  Hilliardy  95  N.  GL  117;  The  Ma-  such  casea  Upon  an  agreement  to 
rina,  19  Fed.  R.  760].  sell,  if  the  purchaser  fails  to  execute 
In  Harkness  y.  Russell  (1886), '118  his  contract,  the  true  measure  of 
U.  S.  663,  it  is  said:  '*The  first  que»-  damages  for  its  breach  is  the  ditfer- 
tion  to  be  considered  is  whether  ence  between  the  price  of  the  goods 
the  transaction  in  question  was  a  agreed  on  and  their  value  at  the  time 
conditional  sale  or  a  mortgage;  that  of  the  breach  or  trial,  which  may 
is,  whether  it  was  a  mere  agreement  fairly  be  stipulated  to  be  the  price 
to  sell  upon  a  condition  to  be  per-  they  bring  on  a  resale.  It  cannot  be 
formed,  or  an  absolute  sale  with  a  said,  therefore,  that  the  stipulations 
reservation  of  ^  lien  :>r  mortgage  to  of  the  contract  were  inconsistent 
secure  the  purchase-money.  If  it  with,  or  repugnant  to,  what  the  par- 
was  the  latter,  it  is  conceded  that  ties  declared  to  be  their  intention, 
the  lien  or  mortgage  was  void  as  namely,  to  make  an  executory  and 
against  third  persons  because  not  conditional  contracjb  of  sale.  Such 
verified  by  affidavit  and  not  recorded  contracts  are  well  known  in  the  law 
as  required  by  the  law  of  Idaha  But,  and  often  recognized;  and  when  free 
so  far  as  words  and  express  intent  of  from  any  fraudulent  intent  are  not 
the  parties  can  go,  it  is  perfectly  evi-  repugnant  to  any  principle  of  justice 
dent  that  it  was  not  an  absolute  sale,  or  equity,  even  though  possession  of 
but  only  an  agreement  to  sell  upon  the  property  be  given  to  the  proposed 
condition  that  the  purchasers  should  purchaser.'* 

pay  their  notes  at  maturity.  The  In  Nichols  v.  Ash  ton  (1891),  155 
language  is:  'The  express  condition  Mass.  205,  29  N.  £.  R  519,  where 
of  this  transaction  is  such  that  the  goods  were  delivered  to  one  Fred  L. 
title  .  •  .  does  not  pass  .  .  .  Stiff  under  a  contract  purporting  to 
until  this  note  and  interest  shall  have  be  a  contract  of  conditional  sale,  but 
been  paid  in  full.'  If  the  vendees  which,  it  was  contended,  amounted 
should  fail  in  this,  or  if  the  vendors  to  a  mortgage  in  legal  effect,  it  was 
should  deem  themselves  insecure  be-  said:  "As  to  whether  the  written 
fore  the  maturity  of  the  notes,  the  contract  discloses  a  mortgage  from 
latter  were  authorized  to  repossess  Stiff  to  the  plaintiff,  it  purports,  it  is 
themselves  of  the  machinery,  and  true,  to  bind  Stiff  to  make  the  pay- 
credit  the  then  value  of  it,  or  the  pro-  ments  necessary  to  entitle  him  to  the 
ceeds  if  they  should  sell  it,  upon  the  goods,  but  it  declares  that  he  has 
unpaid  notes.  If  this  did  not  pay  the  borrowed  and  received  those  goods, 
notes,  the  balance  was  still  to  be  paid  and  provides  in  the  most  explicit 
by  the  makers  by  way  of  *  damages  way  that  the  title  shaU  not  pass 
and  rental  for  said  machinery.*  This  until  the  whole  amount  of  the  stipu- 
stipulation  was  strictly  in  accord-  lated  value  shall  have  been  paid, 
ance  with  the  rule  of  damages  in  and  that  the  plaintiffs  also  retain 
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by  the  most  liberal  construction.  In  a  mortgage  the  title  of 
the  property  is  in  the  mortgagor  as  well  as  the  possession. 
The  mortgage  is  a  mere  incumbrance,  and  the  mortgagor  may 
9ell  and  confer  a  good  title  subject  to  such  incumbrance.  The 
two  contracts  are  entirely  different  in  form  and  essentially  so 
in  substance." 

§  584.  The  true  theory. —  A  satisfactory  and  harmoni- 
ous rule  in  respect  of  these  cases  cannot  be  attained  until 
agreement  is  had  as  to  definitions.  In  the  writer's  judgm'ent 
the  term  "  conditional  sale  "  is  a  misnomer  as  applied  to  this 
class  of  contracts.  Still,  notwithstanding  differences  as  to 
names  and  some  difference  as  to  essential  nature,  the  great 
weight  of  authority  is  to  the  effect  that  agreements  of  the  kind 
now  under  consideration,  by  whatever  name  called,  are  con- 
tracts of  sale  subject  to  a  condition  precedent,  namely,  the  pay- 
ment of  the  price.  In  other  words,  they  are  conditional  contracts 
to  sell,  and  are  most  appropriately  described  as  conditional 
contracts  of  sale,  to  distinguish  them  from  the  true  conditional 
sale,  which  is  a  sale  subject  to  a  condition  subsequent,  though 

the  right  to  the  immediate  posses-  which  has  gone  farthest  in  another 

sion.  It  is  impossible  by  construction  direction  contains  nothing  inconsist- 

of  such  a  contract  to  turn  the  trans-  ent  with  our  decision.  Bailey  v.  Her- 

action  between  the  parties  into  a  sale  vey,  135  Mass.  172.    See  McCarthy  v. 

passing  the  title  to  Stiff  and  a  mort-  Henderson,  138  Mass.  310,  312. '' 

gage  or  pledge  back  by  him.    Such  a  In  Smith  v.  De  Vaughn,  82  Gra.  574^ 

result  can  be  reached  only  by  over-  0  S.  E.  R  425,  De  Vaughn  sold  Smith 

turning  the  instrument,  which  de-  a  mule  and  took  from  him  a  note  for 

Clares  that  the  title  does  not  pass,  the  price,  which  note  contained  also 

* 

and  there  is  no  warrant  for  overturn-  the  following  language :  *'  And  to  se- 
ing  it.  Blanchard  v.  Cooke,  144  Mass.  cure  the  payment  of  this  note,  I 
207,  221.  If  the  plain  effect  of  the  hereby  mortgage  and  convey  unto 
English  language  needs  confirmation  said  payee,  his  heirs  and  assigns,  the 
by  authority,  it  may  be  mentioned  following  described  property,  to  wit: 
that  contracts  like  the  present  are  One  dark  mare-mule  named  Queen, 
recognized  as  being  what  they  pur-  about  ten  years  old,  for  which  this 
port  to  be  by  statutes.  St.  1884,  ch.  813;  note  is  given  in  part.  Said  mule  to  re- 
Pub.  Stat.,  ch.  192,  §  13.  See  also  main  the  property  ofJ.RDe  Vaughn 
Carter  v.  Kingman.  103  Mass.  517;  until  paid  for."  He/d,  that  this  was  a 
Benner  v.  Puffer,  114  Mass.  376;  Chase  conditional  bUl  of  sale  with  reserva- 
V.  Ingalls,  122  Mass.  381.  The  case  tion  of  title,  and  not  a  mortgage 
31                                           481 


g§  585-587.]  LAW  oy  bale.  [book  il 

the  shorter  term,  "  conditional  sale,"  seems  to  be  so  firmly  fixed 
in  our  legal  nomenclature  that  it  is  not  likely  to  be  abandoned. 

§  585,  On  conditional  contract  to  sell^  no  title  passes  until 
performance. —  Such  being  the  nature  of  the  contracts  of  the 
first  class,  namely,  the  conditional  contracts  to  sell,  it  remains 
next  to  consider  their  effect,  and  especially  the  question  of  their 
effect  upon  the  transfer  of  the  title.  Upon  this  point  the  con- 
clusion, both  in  reason  and  authority,  is  clear  that  until  full* 
payment  of  the  price  no  title  passes  to  the  prospective  pur- 
chaser, unless  this  condition "  precedent  of  payment  is  waived.* 

In  the  case  of  the  true  conditional  sale,  however,  that  is,  the 
sale  upon  condition  subsequent,  a  present  title  passes,  subject 
to  be  divested  upon  non-payment. 

§  586, Note  not  payment. —  It  is  very  common  in  these 

cases  for  the  buyer  to  give  his  note  or  notes  to  the  seller  as 
part  of  the  contract,  to  further  evidence  his  agreement  to  pay 
the  price ;  and  such  notes  are  often  afterward  taken  to  secure 
the  payment  of  a  deferred  instalment  of  the  price.  Not  infre- 
quently the  contract  expressly  provides  that  the  title  shall  re- 
main in  the  seller  until  all  such  notes  are  paid;  but  in  the 
absence  of  such  an  express  stipulation  the  usual  rule  would 
apply  and  the  note  would  not  be  regarded  as  payment,  so  as  to 
defeat  the  vendor's  claim,  in  the  absence  of  clear  evidence  of 
an  intention  so  to  treat  it.' 

§  587.  Nature  of  the  interest  acquired  by  vendee. — Al- 
though it  is  thus  true  that,  in  the  case  of  the  conditional  con- 

^Entire  payment  is  the  condition  CampbeU  Printing  Co.  v.  Walker,  114 

unless  otherwise  stipulated.    Brown  N.  Y.  7,  20  N.  E.  R  635;  Levan  v.  Wil- 

T.  Haynes,  52  Me.  57a  ten,  135  Pa.  St  61,   19  AtL  R.  945; 

2  Seymour  v.  Farquhar,  93  Ala.  292;  McCorab  v.  Donald,  82  Va.  903,  6  S.  E. 

Mcintosh  V.Hill.  47  Ark.  863;  McRea  R  558,  and  the  many  other  cases 

V.  Merrifield,  48  Ark.  160;  Simpson  v.  classified  and  arranged  under  §  542 

Shackleford,  49  Ark.  63;  Cincinnati  and  following. 

SafeCo.  V.Kelly,  54  Ark.  476;  Kohler  'Triplett  v.  Mansur  &  Tebbetts 

V.  Hayes,  41  CaL  455;  Briggs  v.  Mc-  Implement  Ca  (1900),  —  Ark.  — ,  57 

Ewen.  77  Iowa,  303,  42  N.  W.  R  303;  S.  W.  R  261;    Segrist  v.  Crabtree 

Singer  Mfg.  Ca  v.BuUard,  62  N.  H.  129;  (1888),  131  U.  &  287. 
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tract  to  sell,  the  prospective  purchaser  acquires  no  present  title 
to  the  goods,  he  does  acquire  a  present  interest,  namely,  a  right 
to  become  the  owner  upon  the  performance  of  the  conditions, 
xind  also  such  rights  to  possession  in  the  interval  as  the  contract 
■expressly  or  impliedly  gives  him. 

In  the  case  of  the  conditional  sale  —  that  is,  the  sale  upon 
<;ondition  subsequent, —  as  has  been  seen,  the  vendee  acquires  a 
defeasible  present  title. 

§  588.  Whether  assignable  or  leviable. —  In  either 

•case  the  interest  Of  title  acquired,  where  no  restrictions  are 
imposed  by  the  contract  and  no  personal  considerations  are  in- 
volved, is  usually  deemed  to  be  an  assignable  one,  and  the  party 
may  sell,  assign  or  mortgage  whatever  interest  he  has,*  though 
an  attempt  to  transfer  a  greater  interest  would  ordinarily  be 
regarded  as  a  conversion,  which  would  entitle  the  true  owner 
to  recover  the  goods.*    It  is  not,  however,  in  cases  of  the  first 

1  Bailey  v.  Colby  (1856),  84  N.  R  105  Mass.  265;  Currier  v.  Knapp,  117 

29,  66  Am.  Dec.  752;  Sargent  v.  Oile,  Mass.  824,  825,  326;  Chase  v.  Ingalls, 

'8  N.  H.  825;  Carpenter  t.  Scott,  18  122  Mas&  881, 88a"    Beach's  Appeal, 

R.  L  477.    In  this  case  the  transac-  58  Conn.  464»  20  AtL  R  475;  Ames 

tion,  "  though  in  form  a  lease,  is  re-  Iron  Works  v.  Richardson,  55  Ark. 

garded  in  law  as  a  conditional  sale.  642,  18  S.  W.  R.  881;  Sunny  South 

Goodell  V.  Fairbrother,  12  B.  L  288;  Lumber  Ca  v.  Neimeyer  Lumber  Ca, 

Currier  v.  Knapp,  117   Masa    824;  68  Ark.  268,  88  S.W.R.  902;  Albright 

Greer  v.  Church,  18  Bush  (Ky.),  430,  v.  Meredith,  58  Ohio  St.  194,  50  N.  E. 

488,  484.     Under  it  the  vendee  ao-  R.  719. 

•quires  not  only  the  right  of  possession  The  buyer  acquires  a  salable  inter- 
>&nd  use,  but  the  right  to  become  the  est,  but  his  right  to  sell  may  be  re- 
absolute  owner  upon  complying  with  stricted  by  the  contract,  and  it  may 
the  terms  of  the  contract.  These  are  be  made  a  condition  that  he  shall 
rights  of  which  no  act  of  the  vendor  not  sell  without  the  previous  consent 
can  divest  him,  and  which,  in  the  ab-  of  the  vendor.  McRea  v.  Merrifield, 
sence  of  any  stipulation  in  the  con-  48  Ark.  160. 

tract  restraining  him,  he  can  trans-       It  may  also  be  made  a  condition 

fer  by  sale  or  mortgage.    Upon  per-  that  the  property  shall  not  be  re- 

formance  of  the   condition  of  the  moved  from    some  place   specified 

sale,  the  title  to  the  property  vests  without  the  seller's  consent    Johns- 

in  the  vendee,  or,  in  the  event  that  ton  v.   Whittemore,  27   Mich.   468; 

he  has  sold  or  mortgaged  it,  in  his  Whitney  v.  McConnell,  29  Mich..  12; 

vendee  or  mortgagee,  without  fur^  Smith  v.  Lozo,  42  Mich.  6. 
ther  bill  of  sale.    Day  v.  Bassett,  102       2  gee  Bailey  v.  Colby,  aupra;  Sar- 

Masa  445,  447;  Crompton  v.  Pratt,  gent  v.  Gile,  supra, 
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class  ordinarily  regarded  as  an  interest  which  can  be  taken  and 
sold  upon  execution,*  or  sold  for  taxes.' 

§  589. Entitled  to  protection.—  The  interest  acquired 

by  the  vendee  is  clearly  one  entitled  to  protection  as  against 
wrong-doers,  and  he  may  maintain  the  actions  necessary  for 
that  purpose.  As  against  a  wrong-doer  who  has  converted 
them,  the  vendee  is  entitled  to  recover  the  full  value  of  the 
goods,  and  he  may  do  this,  it  has  been  held,  even  though  the 
vendor  may  also  have  demanded  the  goods  from  the  wrong- 
doer.' • 

§  590. Performance  of  condition  inures  to  benefit  of 

transferee. —  Where  a  sale  or  transfer  of  the  vendee's  interest 
is  permissible,  a  performance  of  the  condition  after  such  trans- 
fer, either  by  the  original  vendee  or  his  transferee,  is  sufficient 
to  vest  the  title  in  such  vendee  or  his  transferee  without  a  fur- 
ther bill  of  sale  or  other  act  on  the  part  of  the  vendor.* 

iSagev.  Sleutz,380hioSt  1;  Nioh-  payments.     Hervey  v.  Dimond,  67 

o\a  V.  Ashton,  155  Masa  205;  Crist  N.  H.  842,  39  AtL  R  381,  68  Am.  St 

V.  Kleber,  79  Pa.  St  290;  Enlow  v.  R.  673;  Beach's  Appeal,  58  Conn.  464, 

Klein,  79  Pa.  St  488;  Marquette  Mfg.  20  AtL  R  475.     After  default  no 

Ca  V.  Jeffery,  49  Mich.  283;  Dewes  leviable  interest   Fields  v.  Williams, 

Brewery  Ca  v.  Merritt,  82  Mioh.  198,  91  Ala.  502,  8  a  R  808;  Jordan  v, 

46  N.  W.  R  879,  9  L.  R  A.  270;  Wells,  104  Ala.  883.  16  S.  R  2a 
Thomas  v.  Parsons,  87  Me.  203,  82       « Enlow  v.  Klein,  79  Pa.  St  488; 

AtL  R  876;  Brown  v.  Haynes,  52  Me.  Hovey  v.  Gow,  81  Mich.  314, 45  N.  W. 

578;    Everett  v.  Hall,  67  Ma  497;  R  985. 

ITirsch  v.  Steele.  10  Utah,  18,  36  Pac.        'Harrington  v.  King,  121  Mass.  269. 

R  49;  Keck  v.  State,  12  Inv^L  A^\\  See  also  French  v.  Osmer,  67  Vt  427, 

119,  39  N.  R  R  899;  Reed  v.  Starkey,  82  AtL  R  254,  and  Lord  v.  Buchanan, 

69  Vt  200,  87  AtL  R  297;  Dodd  v.  69  Vt  820,  87  AtL  R  1048,  60  Am.  St 

Bowles,  3  Wash.  Ter.  883,  19  Pac.  R  R  93a 

156;  Miles  v.  Edsall,  7  Mont  185, 14       *  Carpenter  v.  Scott,  13  R  L  477 

Pac.  R  701 ;  Vermont  Marble  Co.  v.  (citing,  as  above.  Day  v.  Bassett,  102 

Brow,  109  CaL  236,  41  Pac.  R  1031,  Mass.  445,  447;  Crompton  v.  Pratt 

50  Am.  St.  R  37;  Rodgers  v.  Bach-  105  Ma&s.  255,  258;  Currier  v.  Knapp, 

man,  109  CaL  552,  42  Pac.  R  448.  117  Mass.  324-326;  Chase  v.  Ingalls. 

See  contra,  Fairbank  v.  Phelps,  22  122  Mass.  381, 883);  Beach's  AppeaL  58 

Pick.  (Mass.)  535;  Newhall  v.  Kings-  Conn.  464,  20  AtL  R  475  (citing  the 

bury,  131  Mass.  445.  above-mentioned  Rhode  Island  and 

May  attach  to  extent  of  vendee's  Massachusetts  cases,  and  Fosdick  v. 
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OH.  III.]      CONDITIONAL  8ALB  OF  SPECIFIC  CHATTELS.      [§§  591,  592. 

§  591.  Nature  of  the  interest  retained  by  the  yendor. — 

It  is  the  distinguishing  characteristic  of  these  conditional  con- 
tracts to  sell  which  are  now  under  consideration  that  the  seller 
retains  the  title  until  the  price  is  paid.  Although  the  vendee 
acquires  an  interest  in  the  goods  even  before  payment  is  due, 
which  increases,  in  the  case  of  instalment  contracts,  as  succes- 
sive payments  are  made  upon  the  price,  and  although  this  in- 
terest, under  the  decisions  or  statutes  of  several  States,  is  rapidly 
augmenting  in  character,  it  is  still  clear,  unless  all  distinctions 
are  to  be  lost  sight  of,  that  the  legal  title  remains  in  the  seller. 
This  legal  title  would  draw  after  it  the  right  of  possession 
also,  unless  the  seller  has  parted  with  that  right  during  the 
time  being,  as  stated  in  a  following  section.  If  the  vendee 
has  not  the  possession,  and  no  other  notice  of  his  right  exists, 
it  is  of  course  possible  for  the  vendor  who  remains  in  posses- 
sion to  cut  off  the  vendee's  rights  in  the  goods  themselves  by 
a  transfer  o*f  them  to  a  bona  fide  purchaser;  but  where  the 
vendee  has  possession,  or  there  is  statutory  or  actual  notice  of 
his  rights,  the  interest  remaining  in  the  seller  must  be  such  as 
is  consistent  with  the  rights  of  the  vendee  under  the  contract. 

§  592. May  be  sold^  seized^  etc.,  sabject  to  contract. — 

Subject  to  the  contract,  therefore,  the  vendor  may,  before  any 
default  by  the  vendee,  sell,  mortgage  or  assign  his  remaining 
title,*  or  it  may  be  seized  and  sold  upon  execution  against  him. 
The  vendor  may  also  mamtain  any  action  which  can  be  based 
upon  ownership  alone.^  After  default,  which  usually,  unless 
waived,  operates  to  restore  the  vendor's  right  of  possession,  he 

SchaU,  99  U.  S.  235;  note  to  MiUer  v.  a  horse,  which  was  the  subject  of  the 

Steen.  89  Am.  Dec.  128);  Ames  Iron  conditional  contract,  had  been  killed 

Works  v.  Richardson,  55  Ark.  642, 18  by  a  railroad  company,  the  court 

Su  W.  R.  881.  said  that  either  the  vendor  or  the 

iBumell  V.  Marvin,   44  Vt.  277;  vendee  might  sua   "The  conditional 

Kimball  Co.  v.  Mellon,  80  Wis.  138,  vendee  could  have  sued  because  of 

48    N.    W.    R    1100;    Ross-Mehan  his  special  ownership,  and  the  vendor 

Foundry  Co.  v.  Ice  Co.,  72  Miss.  608.  had  also  the  right  of  action  because 

Everett  v.  Hall,  67   Me.  497,   goes  of  his  retained  legal  ownership;  the 

much  further,  recovery  by  one,  however,  being  a 

2  In  Smith  v.  GuflFord,  86  Fla.  481,  bar  to  any  further  recovery  by  the 

18  a  R.  717,  51  Am.  St  R  37,  where  other.    Kent  v.  Buck,  45  Vt  18;  St 
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§  593.]  LAW  OF  8ALB.  [bOOK   II. 

may  deal  with  the  goods,^  or  bring  actions,'  in  any  manner 
permitted  to  one  in  whom  title  and  the  right  to  immediate 
possession  are  united. 

§  593. Vendor  may  assign  his  remaining  interest  and 

the  conditional  contract  of  sale  together.—  The  vendor  may 
also  ordinarily  transfer  his  interest  in  the  property  and  in  the 
conditional  contract  of  sale  together,  so  as  to  invest  his  assignee 
with  all  the  rights  and  remedies  which  the  contract  confers.* 
He  might  not,  however,  without  making  the  contract  absolute, 
separate  it  into  parts,  as  by  an  absolute  transfer  of  notes  given 
for  the  price,  while  he  attempted  to  retain  the  title  and  the 
remedies  in  his  own  hand.* 

Louis,  etc.  Ry.  Ca  v.  Biggs,  50  Ark.  '  Where,  after  default,  the  goods 

109,  0  S.  W.  R.  724;  Harrington  v.  in  the  vendee's  possession  had  been 

King,  121  Mass.  209."  levied   upon  by  his   creditors,  the 

In  Lord  v.  Buchanan,  09  Vt.  820,  court  in  Alabama  said  of  an  action 
87  AtL  R  10i8,  00  Am.  St  R  988,  a  of  trespass  by  the  vendor:  "Having 
stove  sold  conditionally  had  been  the  general  property,  which  drew  to 
wrongfully  taken  from  the  vendee  itself  the  constructive  possession  — 
by  a  third  person.  The  vendee  sued  the  general  property  and  right  to 
the  wrongndoer  and  recovered  the  immediate  possession  at  the  time  of 
full  value  and  special  damages.  The  the  levy, —  plaintiff  may  maintain  an 
vendor  then  sued  the  wrong-doer  in  action  of  trespass  against  defend- 
trespass  and  trover,  and  claimed  to  ants  if  they  tortiously  took  the  prop- 
be  entitled  to  at  least  nominal  dam-  erty  from  the  possession  of  the 
ages;  but  it  was  held  that  his  action  vendee,  who  was  in  such  case  his 
could  not  be  maintained,  as  both  mere  bailee.*'  Fields  v.  Williams,  01 
were  for  the  same  wrong  —  the  un-  Ala.  502,  8  S.  R  808. 
lawful  taking.  It  was  conceded,  Vendor  may  maintain  an  action 
however,  that,  for  an  injury  to  the  on  the  case,  for  injury  to  the  prop- 
reversionary  interest,  a  recovery  by  erty,  against  a  bailee  of  the  vendee, 
one  having  only  a  possessory  interest  after  condition  broken;  and  the  fact 
for  an  injury  to  his  interest  would  that  the  bailee  had  settled  with  the 
not  be  a  bar.  vendee   for  such  injury  is   iinma- 

1  In  Hubbard    v.  Bliss,    12  Allen  teriaL    French  v.  Osmer,  07  Vt  427, 

(Mass.),  590,  it  is  said  that  where  per-  82  Atl.  R  254.    Compare  Lord  v.  Bu- 

sonal  property  has   been  sold  and  chanan,  supra, 

conveyed  on  a  condition  which  is  >  Landigan  v.  Mayer  ( 1898\  82  Oreg. 

afterwards  broken  by  the  purchaser,  245,  51  Pac.  R.  049,  07  Am.  St  R  521. 

the  original  owner  may,  by  a  new  *  Merchants' Bank  v.  Thomas  (1887), 

sale,  convey  a  valid  title  to  a  new  09  Tex.  237;  Parlin,  etc.  Ca  v.  Har- 

purchaser  without  first  taking  actual  rell  (1894),  8  Tex.  Civ.  App.  808,  27  a 

manual  possession  of  the  property.  W.  R  1087. 
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CH.  III.]      CONDITIONAL  SALE  OF  SPEOIFIO  CHATTELS.      [§§  594,  595. 

§  594.  The  right  of  possession, — A  conditioiial  contract  to 
sell  carries  with  itj  proprio  vigore^  no  right  to  the  possession  <rf 
the  property  by  the  vendee  before  payment.  Such  a  right,  if 
it  exists,  most  be  conferred  by  some  express  or  implied  term 
of  the  agreement,  and  the  contract  will,  therefore,  be  the  source 
of  the  right  and  the  measure  and  test  of  its  continuance.  A 
contract  of  this  kind  consists,  consciously  or  unconsciously,  of 
two  parts,  of  which  the  first  may  exist  without  the  second : 
1.  The  agreement  to  sell  and  buy.  2.  The  agreement  as  to 
possession  in  the  interval. .  The  agreement  to  give  the  vendee 
possession  need  not  be  express;  it  may  be  implied  from  custom 
or  the  evident  intention  of  the  parties.*  It  may  also  be  noth- 
ing more  than  a  mere  revocable  license.  • 

• 

§  695.  .  The  vendee's  right  of  possession  may,  therefore, 

be  co-extensive  with  the  duration  of  the  contract,  or  it  may 
be  terminable  while  the  contract  in  other  respects  remains  in 
force.  The  continuance  of  the  agreement  to  sell  may,  more- 
over, be  based  upon  one  condition,  while  the .  continuance  of 
the  right  of  possession  may  be  based  upon  another.^  As  was 
said  in  a  case*  in  California:  "The  person  with  whom  such  a 
contract  is  made  has  only  such  right  to  the  possession  of  the 
property  as  the  contract  gives,  and  if  the  contract  provides 
that  the  right  of  possession  shall  cease  upon  the  failure  to  per- 
form a  specified  condition,  the  owner  may,  upon  the  failure  of 
the  other  party  to  perform  the  condition,  resume  the  posses- 
sion." Where,  however,  no  other  provision  is  made,  the  right 
of  possession  will  usually  be  terminated  by  default  in  pay- 
ment.* 

1  Thus  in  Richardson  v.  Great  West-  ment  was  made,  but  that  he  was  not 

em  Mfg.  Ca,  3  Kan.  App.  445, 43  Paa  entitled  to  poesession  until  default 

R.  809,  where  the  contract  provided  was  made  in  payment, 

for  the  conditional  sale  of  new  ma-  ^See  Hegler  v.  Eddy,  53  Gal.  597; 

chinery,  and  stipulated  that  the  title  Tufts  v.  D'Arcambal,  85  Mich.  18o,  24 

should  remain  in  the  seller  untU  Am.  St.  R  79, 12  L.  R  A  440. 

fully  paid  for,  and  that  upon  default  »  Hegler  v.  Eddy,  suprcu 

in  any  of  the  payments  the  seller  *  Wiggins  v.  Snow,  89  Mioh.  476, 50 

might  take  such  machinery  into  his  N.  W,  R  991;  Ryan  v.  Way  son,  108 

possession,  it  was  held  that  the  title  Mich.  519,  66  N.  W.  R  370. 
remained  iu  the  seller  until  full  pay- 
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§§  590,  597.]  LAW  OF  SALE.  [book  il 

§  5%,  .  If,  on  the  other  hand,  the  contract  is  deemed 

to  be  one  of  true  conditional  sale, —  that  is,  a  present  sale  sub- 
ject to  a  condition  subsequent, —  then  the  right  of  possession 
until  default  passes  as  an  incident  to  the  ownership;  it  does 
not  depend  alone  upon  the  contract,  and  cannot  be  defeated 
before  the  defeasance  of  the  sale  except  by  virtue  of  some  ex- 
press provision  to  that  eflfect.* 

§597.  Condition  good  against  creditors  of  vendee. — The 

condition  reserving  title  in  the  seller  until  the  goods  are  paid 
for  is,  as  has  been  already  intimated,  effective  not  only  against 
the  original  vendee,  but,  unless  some  statute  intervenes,  it  is 
operative  also  to  preserve  the  right  of  the  conditional  vendor, 
if  guilty  of  no  laches,  against  levies  and  seizures  by  the  cred- 
itors of  the  vendee  and  assignments  of  the  goods  for  the  bene- 
fit of  his  creditors.* 

This  is,  moreover,  true,  even  though  the  goods  were  delivered 
under  the  contract  to  the  conditional  purchaser,  who  obtained 
them  for  the  express  purpose  of  resale  in  his  business,'  or  for 
the  purpose  of  consuming  them  in  their  use;*  since  neither  of 
these  purposes  furnishes  any  warrant  for  the  appropriation  of 
the  goods  by  the  buyer's  creditors. 

iSee  Newhall  v.  Kingsbury,  l$l  v.  Lang,  67  N.  H,  348,  31  AtL  R  20; 

Mass.  445.  Hirsch  v.  Steele,  10  Utah,  18,  36  Pac. 

2  Vermont  Marble  Ca  v.  Brow,  109  R  49;  Reed  v.  Starkey,69  Vt  200,  37 

CaL  236,  41  Pac.  R  1031,  50  Am.  St  AtL  R  297;  Dodd  v.  Bowles,  3  Wasli. 

R  37;  Rodgers  v.  Baobman,  109  CaL  Ter.  383, 19  Paa  R  156.    Such  goods 

552,  42  Pac.  R  448;  Perkins  v.  Mett-  cannot  be  distrained  for  rent.    Tufts 

ler,  126  CaL  100,  58  Pac.  R  384;  Keck  v.  Stone,  70  Miss.  54,  11  a  R  793. 
V.  State,  12  Ind.  App.  119,  39  N.  K  R        »  Rogers  v.  Wliitehouse,  71  Me.  222; 

899;  Ellis  v.  Holland,  98  Ga.  154,  26  Lewis  v.  McCabe,  49  Conn.  141,  4^ 

a  R  R  735;  Nichols  v.  Ash  ton,  155  Am.  R  217;  New  Haven  Wire  Ca 

Mass.  205;  Brown  v.  Haynes,  52  Me.  Cases,  57  Conn.  352, 18  AtL  R  266,  5 

678;   Everett    v.  Hall,  67  Me.  497;  L.  R  A-  300;  Burbank  v.  Crooker,  7 

Thomas  v.  Parsons,  87  Ma  203,  32  Gray  (Mass.),  158,  66  Am.  Dea  470; 

AtL  R  876;  Marquette  Mfg.  Ca  v.  Dewes  Brewery  Ca  v.  Merritt,  siipra. 

Jeffery,  49  Mich.  283, 18  N.  W.  R  592;  But  contra,  se&  Ludden  v.  Hazen,  31 

Dewes  Brewery  Ca  v.  Merritt,  82  Barb.  (N.  Y.)  650;  Bonesteel  v.  Flack, 

Mich.  198,  46  N.  W.  R  379,  9  L.  R  A.  41  Barb.  435;  Powell  v.  Preston.  1 

270;  Miles  v.  Edsall,  7  Mont  185,  14  Hun  (N.  Y.),  5ia 
Paa  R  701;  Cleveland  Mach.  Works       «  Armington  v.  Houston,  38  Vt  44a 
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CH.  III.]       CONDITIONAL  SALE  O**  SPECIFIC  CHATTELS.       [§§  598,  699, 

§  598.  .  The  liability  of  the  goods  to  the  claims  of  the 

buyer's  creditors  has  been  enlarged  in  several  States,  as  will  be 
seen,  by  statute,  as  a  penalty  for  not  filing  or  recording  the 
contract  in  pursuance  of  legislative  enactment;^  but,  in  the  ab- 
sence of  snch  legislation,  the  rule  is  that  already  stated.  • 

§  599.  Condition  good  even  against  bona  fide  purchasers.— 

It  is  thus  clear,  as  has  been  seen,  that  the  conditional  contract 
of  sale  is  effective  to  preserve  the  title  of  the  vendor  from  the 
claims  of  the  vendee's  creditors.^  It  is  also  effective  as  against 
subsequent  purchasers  from  the  vendee  with  notice  of  the  con- 
dition.' Whether  it  is  also  operative  against  bona  fide  purchas- 
ers from  the  vendee  who  have  no  notice  of  the  condition  has 
been  the  subject  of  much  controversy;  but  it  is  now  settled  by 
the  great  weight  of  authority  that,  unless  otherwise  declared 
by  statute,  such  honafide  purchaser  acquires  no  better  title  than 
his  vendor  had.  Such  has  been  the  holding  in  Alabama,^  Ar- 
kansas,* California,'  Connecticut,'  Delaware,®  Florida,*  Georgia," 

^  These  statutes  are  more  fully  re-  Ark.  160,  2  S.  W.  R.  780;  Simpson  v. 

f erred  to  in  a  later  section;  but  see  Shack leford,  49  Ark.  63,  4  &  W.  R 

National  Cash  Reg.  Ca  v.  Broeksmit.  165;  Triplett  v.  Mansur,  eta  Ca,  — 

108 Iowa, 871, 72 N. W.R  526;  Peterson  Ark.  — ,  57  S.  W.  R.  261. 

V.  Tufts,  84  Neb.  8,  51  N.  W.  R  297.  «  Houser-Haines  Mfg.  Ca  v.  Har- 

2  See  an^6,  §  58a  grove,  129   Cal.    90,  59  Paa  R  947; 

s  First  Nat  Bank  v.  Tufts,  53  Kan.  Palmer  v.  Howard,  72  CaL  293, 1  Am. 

710,  37  Paa  R  127;   Rhode  Island  St.  R  60-,  Putnam  v.  Lamphier,  86 

Loco.  Works  v.  Lumber  Co.,  91  Qa,  CaL  151;  Kohler  v.  Hayes,  41  CaL  455; 

639,  17  a  E.  R  1012;  Batchelder  v.  Rodgers  v.  Bachman,  109  CaL  552,  42 

Sanborn,  66  N,  H.  192,  22  AtL  R  535.  *  Paa  R  44a 

*  Sumner  v.  Woods,  67  Ala.  139,  42  7  gee  Lewis  v.  McCabe.  49  Conn. 

Am.  R  104  (overruling  Sumner  v.  141,  44  Am;  R  217;  Harfrvv.  Carpen- 

Woods,  52  Ala.  94,  and  Dudley  v.  ter,  24  Conn.  427;  Tomlinson  v.  Rob- 

Abner,  52  Ala.  572);   Weinstein  v.  erts,  25  Conn.  477;  Cragin  v.  Coe,  29 

Freyer,  93  Ala.  257,  9  S.  R  2a'5,  12  L.  Conn.  51;  Hughes  v.  Kelly,  40  Conn. 

R  A  700;  Fairbanks  v.  Eureka  Co.,  148;  Brown  v.  Fitch,  43  Conn.  512. 

67  Ala.  109,  42  Am.  R  105,  n.;  Ensley  8  Mathews  v.  Smith,  8  Houst.  22, 31 

Lumber  Ca  v.  Lewis,  121  Ala.  94,  25  AtL  R  879. 

a  R  729.   See  also  Tanner  Engine  Ca  »  Campbell  Press  Ca  v.  Walker,  22 

V.  Hall,  89  Ala.  628,  7  S.  R  187;  Sey-  Fla.  412;  Roof  v.  Pulley  Ca,  36  Fla. 

mour  V.  Farquhar,  93  Ala.  292,  8  a  R  284, 18  S.  R  597.    But  see  Hudnall  v. 

466b  Are  now  required  to  be  recorded.  Paine,  39  Fla.  67,  21  a  R  701. ' 

»  Mcintosh  V.  Hill,  47  Ark.  863,  1  a  "  Sims  v.  James,  62  Ga.  260.    Now 

W.  R  680;  McRae  v.  Merrifield,  48  changed  by  statute. 
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§  599.]                                            LA.W   OF   SALE.  [bOOF    U. 

Indiana,^  Iowa,'  Kansas,'  Maine,*  Massachusetts,'  Michigan,* 
Missouri,^  Mississippi,'  Montana,*  Nebraska,^®  New  Hampshire," 

1  Baals  V.  Stewart,  109  Ind.  871,  9  field  v.  Elmer,  25  Mich.  48;  Thirlby 

N.  K  R.  403,  citing  many  cases;  Hod-  v.  Rainbow,  98  Mich.  164,  53  N.  W.  R. 

son  V. "Warner,  60  Ind.  214;  Dunbar  159;  Lansing  Iron  Works  v.  Wilbur, 

V.  Rawles,  28  Ind.  225,  92  Am.  Deo.  Ill  Mich.  418,  69  N.  W.  R.  667;  Petty- 

311.  place  V.  Groton  Mfg.  Ca,  103  Mich. 
3  Baker  V.  Hall,  15  Iowa,  277;  Rob-  155,  note;    Dewes  Brewery  Ca    v. 

inson  v.  Chapline,  9  Iowa,  91;  Bailey  Merritt,  82  Mich.  198,  46  N.  W.  R.  379, 

V.  Harris,  8  Iowa,  331,  74  Am.  Dec.  9  L.  R  A.  270;  Lansing  Iron  &  En- 

312.  Now  changed  by  statute  requir-  gine  Works  v.  Walker,  91  Mich.  409, 
ing  contracts  to  be  in  writing  and  re-  51  N.  W.  R  1061,  30  Am.  St  R.  488; 
corded.  Code  1873,  g  1922.  See,  as  to  Oill  v.  De  Armant,  90  Mich.  430,  51 
the  construction  and  application  of  N.  W.  R  527;  Marquette  Mfg.  Ca 
the  statute,  Pash  v,  Weston,  52  Iowa,  v.  Jeffery,  49  Mich.  283, 13  N.  W.  R. 
675,  3  N.  W.  R  713;  Moseley  v.  Sliatr  592. 

tuck,  43  Iowa,  540;  Knoulton  v.  Red-  ^  Ridgeway  v.  Kennedy,  52  Ma  24; 

enbaugh,  40  Iowa,  114;  Budlong  v.  Little  v.  Page,  44  Ma  412;  Parmlee 

Cottrell,  64  Iowa,  284,  20  N.  W.  R  106  v.  Catherwood,  36  Ma  479;  Bobbins 

(distinguishing  Singer  Sew.  M.  Ca  v.  v.  Phillips,  68  Ma  100;  Wangler  v. 

Holcomb,  40  Iowa,  33);  Wright  v.  Franklin,  70  Mo.  659.    But  now,  by 

Barnard,  89  Iowa,  166,  56  N.  W.  R.  statute,  the  contract   must   be   in 

424  writing  and  recorded.     R.  S.  1879, 

8  Sumner  v.  McFarlan,  15  Kan.  600.  g  2507.     See  Collins  v.  Wilhoit,  108 

Now  changed  by  statute.    See  Mo-  Ma  451, 18  S.  W.  R.  839;  Redenbaugh 

line  Plow  Ca  v.  Witham,  52  Kan.  185,  v.  Kelton,  130  Ma  558,  32  a  W.  R  67. 

34  Pac.  R.  751.  8  Ketchum  v.  Brennan,  53  Miss.  596; 

*  Brown  v.  Haynes,  52   Ma  578;  Van  Range  Ca  v.  Allen  (Miss.),  7  &. 

Whipple  V.  Gilpatrick,  19  Me.  427.  R  499;  Journey  v.  Priestley,  70  Miss. 

Now  changed  by  statute.    See  Hill  584,  12  S.  R  799.    But  see  Paine  v. 

V.  Nutter,  82  Me.  199,  19  AtL  R  170;  Hall  Safe  Co.,  64  Miss.  175;  Adams 

Hopkins  V.  Maxwell,  91  Me.  247,  39  v.  Berg.  67  Miss.  234,  7  S.  R  225;  Jen- 

Atl  R.  573.  nings  v.  Wilson,  71  Miss.  42, 14  S.  R. 

»  Coggill  V.  Hartford,  etc.  R  Ca,  3  259. 

Gray  (Mass.),  545;  Sargent  v.Metcalf,  ^Heinbockle  v.  Zugbaum,  5  Mont. 

5  Gray  (Mass.),  806»  66  Am.  Dea  368;  344^  5  Paa  R  897,  51  Am.  R  59. 

Hirschom  V.  Canney,  98  Mass.  149;  lOAultman  v.  Mallory,  5  Neb.  178, 

Blanchard  v.  Child,  7  Gray  (Mas&),  25  Am.  R  478.  Now  changed  by  stat- 

155;    Zuchtmann    v.    Roberts,    109  ute.    See  Osborne  Ca  v.  Piano  Mfg. 

^lass.  53,  12  Am.  R  668;  Benner  v.  Ca,  51  Neb.  502,  70  N.  W.  R  1124; 

Puffer,  114  Mass.  376;  Wentworth  v.  Campbell  Printing  Press  Ca  v.  Dyer, 

Woods  Mach.  Ca,  163  Mass.  28.  39  N.  46  Neb.  830.  65  N.  W.  R  904. 

K  R414;  Cottrell  v.  Carter,  173  Mass.  "  Weeks  v.  Pike,  60  N.  H.  447;  King 

155,  53  N.  K  R  375.  v.  Bates,  57  N.  H.  446:   Kimball  v. 

^Couse  V.  Tregent,  11  Mich.  65;  Jack  man,  42  N.  H.  242.  Now  changed 

Dunlap  v.  Gleason,  16  Mich.  158;  Fi-  by  statute. 
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New  Jersey,^  New  Mexico,*  New  York,'  North  Carolina/  Ohio,' 
Oregon,*  Khode  Island,^  South  Carolina,®  Tennessee,^  Texas,'*^ 
Utah,"  Yermont,"  Yirginia,"  Washington,"  and  perhaps  other 
States;^  in  Canada,"  and  the  supreme  court  of  the  United 
States;"  though  since  the  decisions  referred  to,  the  rule  in  sev- 
eral of  the  States  mentioned  has  been  changed  by  statute. 

§  600. .  In  a  few  States,  however,  the  decisions,  based 

largely  upon  the  theory  of  a  condition  subsequent  or  of  con- 

> 

^  Ck>le  v.  Beny,  42  N.  J.  L.  808,  86  21  S.  a  212,  58  Am.  R  661,  referring 
Am.  R.  511;  Marvin  Safe  Ca  v.  Nor-  to  case&  The  question  was  settled 
ton,  48  N.  J.  L.  410,  7  AtL  R  418,  57  by  statute  in  1848,  which  rendered 
Am.  R  566.  Now  changed  by  stat-  void  aU  secret  reservations  of  title  to 
ute.  See  Knowles  Loom  Works  v.  goods  apparently  sold  and  delivered. 
Vaoher,  57  N.  J,  L.  490, 81  AtL  R  306.        »  But  now  see   Cowan  v.  Singer 

« RedewiU  v.  Giilen,  4  N.  Mex.  72,  Mfg.  Ca,  92  Tenn.  376,  21  a  W.  R 
12  Pao.  R  872.    Such  contracts  are    66a 

not  within  chattel  mortgage  record-  ^^Leath  v.  XJttley,  66  Tex.  82,  17  S. 
ing  acta  MaxweU  v.  Ihif ts,  8  N.  Mex  W.  R  401.  Now  changed  by  statute. 
896,  45  Pac.  R  979.  ii  Apparently.     See  Lippincott   v. 

» Ballard  v.  Burgett,  40  N.  Y.  314;  Rich  (1900),  —  Utah,  — ,  61  Pac.  R 
Austin  V.  Dye,  46  N.  Y.  500;  Comer    626. 

V.  Cunningham.  77  N.  Y.  891,  83  Am.  13  ^qw  changed  by  .statute.  See 
R  626.    Now  changed  by  statute.         Roberts  v.  Hunt,  61  Vt  612.  17  Atl. 

♦Clayton  v.  Hester,  80  N.  0.  275;  R  1006;  Desany  v.  Thorp,  70  Vt.  31. 
Vassar  v.  Buxton,  86  N.  C.  335.   Now    89  Atl  R  309. 

changed  by  statute  requiring  record-  ^^  McComb  v.  Donald,  82  Va.  903. 
ing  as  to  &ona  ./Me  purchasers,  though  Now  changed  by  statute.  See  Hash 
good  as  between  the  parties.  Perry  v.  Lore,  88  Va.  716,  14  S.  K  R  365; 
V.  Young,  105  N.  C  463, 11  a  K  R  Callahan  v.  Young,  90  Va.  574, 19  S. 
511;  Harrell  v.  Godwin,  102  N.  C.  830,  E.  R  163;  Arbuokle  v.  Gates,  95  Va. 
8  Si  K  R  925;  Koroegay  v.  Kome-  802,  30  S.  K  R  496. 
gay,  109  N.  C.  188,  13  &  E.  R  770.  "  Now  regulated  by  statute.    John- 

» Sanders  v.  Keber,  28  Ohio  St  630;  ston  v.  Wood,  19  Wash.  St  441.  53 
Call  V.  Seymour,  40  Ohio  St  67a    Paa  R  707. 

Now  regulated  by  statute.  See  Case  "See  Warner  v.  Roth,  2  Wyo.  63; 
Mfg.  Ca  V.  Garven,  45  Ohio  St  289.        Bunce  v.  McMahon,  6  Wya  24,  42 

« Singer   Mfg.    Ca  v.  Graham,  8    Paa  R  2a 
Oreg.  17,  84  Am.  R  57a  "Walker  v.  Hyman,  1  Ont  App. 

7  Apparently.    See  Goodell  v.  Fair-    845. 
brother,  12  R  I.  233,  84  Am.  R  631.       "See  the  exhaustive  review  of  the 
See  also  Carpenter  v.  Scott,  13  R  L    cases  in  Harkness  v.  Russell,  118  U.  S. 
477.  663. 

*  Perhap&    See  Herring  v.  Cannon, 
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structive  frand,  protect  the  claims  of  the  lonafide  purchaser, 
without  a  statute.* 

§  601. Rule  does  not  apply  when  goods  bought  to  be 

resold. —  But  the  rule  permitting  the  conditional  vendor  to  re- 
take his  goods  in  case  of  default,  even  from  a  lona  fide  pur- 
chaser from  his  conditional  vendee,  very  obviously  should  not, 
and  does  not,  apply  in  those  cases  in  which  the  goods  have 
been  delivered  to  the  conditional  vendee  for  the  very  purpose 
of  being  resold  to  such  a  purchaser,  as  where  a  retail  dealer 
obtains  goods  from  a  wholesale  dealer  upon  the  agreement  that 
the  title  to  the  goods  as  a  bulk  shall  remain  in  the  latter,  but 
the  retail  dealer  is  impliedlj^  if  not  expressly,  permitted  to  sell 
from  the  bulk  in  the  usual  course  of  trade.^    A  sale  of  the 

^In  Illinois   the  \xyna  fide  pur-  the  vendee  and  innocent  purchasers; 

chaser  is  protected.    See  Murch  v.  and  the  rule  applies  whatever  may 

Wright,  46  IlL  487,  95  Am.  Dea  455;  be  the  form  of  the  agreement.  Haak 

Michigan  Central  B.  R.  Ca  v.  Phil-  v.  Linderman,  64  Pa.  St.  499;  Stadt- 

lips,  60  lU.  190;  Lucas  v.  CampbeU,  88  feld  v.  Huntsman,  92  Pa.  St  58,  87 

111.  447;  Van  Duzor  v.  Allen,  90  IlL  Am.  R  661;  Thompson  v.  Paret,  94 

499.  Pa.  St  275;  Brunswick,  etc.  Ca  v. 

In  Colorado.  See  Jones  v.  Clark,  Hoover,  95  Pa.  St  508;  Forrest  v.  Nel- 
20  Cola  853,  88  Paa  R  871;  overrul-  son,  108  Pa.  St  481;  Dearborn  v.  Ray- 
ing George  v.  Tufts,  5  Cola  162.  sor,  132  Pa.  St  231,  20  AtL  R  690; 

In  Kentucky  the  bona  fide  pur-  Farquhar  v.  McAlevy,  142  Pa.  St  238, 
chaser  is  protected.  See  Vaughn  v.  21  AtL  R  811 ;  Ott  v.  Sweatman,  166 
Hopson,  10  Bush,  837;  Greer  v.  Pa.  St  217,  31  AtL  R  102.  But  where 
Church,  18  Bush,  430.  So  in  Mary-  personal  property  is  delivered  under 
land.  See  Hall  v.  Hinks,  21  Md.  406;  a  contract  of  bailment  accompanied 
Butler  V.  Gannon,  53  Md.  333;  Cen-  with  an  agreement  for  a  future  sale 
tral  Tnist  Co.  v.  Arctic  Mfg.  Ca,  77  to  the  bailee  on  the  payment  of  a 
Md.  203,  26  AtL  R  493;  Lincoln  v.  certain  price,  the  ownership  of  tha 
Quynn,  68  Md.  299,  11  AtL  R  848,  6  bailor  is  preserved,  and  the  trans- 
Am.  St  R  446.  action  is  valid,  even  as  against  the 

In  Penn8ylrania,itis8aid  in  Ryle  creditors   of   the    bailee   and   pur- 

V.  Loom  Works,  87  Fed.  R  976,  it  is  chasers.    Rowe  v.  Sharp,  51  Pa.  St 

the  established  rule  "that  a  sale  and  26;  Enlow  v.  Klein,  79  Pa.  St  488; 

delivery  of  personal  property,  with  Goss  Printing  Press  Co.  v.  Jordan, 

an  agreement  that  the  ownership  171  Pa.  St  474,  32  AtL  R  1031." 
shall  remain  in  the  vendor  until  the        *In  Weston  v.  Bi"own  (1899).  158 

purchase  price  is  paid,  is  ineffectual  N.  Y.  860,  53  N.  K  R  36,  the  agree- 

and  void  as  respects  the  creditors  of  ment    expressly    declared    that   it 
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goods  in  balk  might  be  deemed  unauthorized  and  pass  no  title, 

but  the  retail  purchaser  in  the  usual  course  of  business  would, 
where  such  resales  were  expressly  or  impliedly  authorized,  ob- 
tain a  good  title,  though  the  retail  dealer  might  fail  in  paying 
for  the  goods.* 

should  not  be  construed  as  restrict-  a  quantity  of  flour,  mortgaged  it  with 
ing  the  vendee's  right  to  sell  to  bona  the  rest  of  his  stock  for  pre-existing 
fide  purchasers;  but  if  so  sold  the  debts,  and  the  mortgagees  on  fore- 
proceeds  should  belong  to  the  vendor  closure  sold  the  whole  stock,  includ- 
until  the  purchase  price  was  paid,  ing  this  flour,  to  a  third  person,  it 
As  to  these  proceeds,  the  vendor  may  was  held  that  the  latter  obtained  a 
recover  them  from  the  vendee  in  an  good  titla 

action  at  law,  and  need  not  go  into  In  Columbus  Buggy  Ca  v.  Turley, 
equity  for  accounting.  73  Miss.  529,  19  a  R.  232,  55  Am.  Bt 
1  Rogers  v.  Whitehouse,  71  Ma  222;  R  550,  there  was  authority  to  resell, 
Winchester  Mfg.  Ca  v.  Carman,  109  the  proceeds  to  be  held  as  agent  for 
Ind.  81,  58  Am.  R.  882;  Burbank  v.,  the  vendor.  The  vendee  sold  the 
Crocker,  7  Qray  (Mass.),  158,  66  Am.  goods  to  ome  of  his  creditors  in  satis- 
Dea  470;  New  Haven  AVire  Ca's  faction  of  the  iatter's  claim,  the  cred- 
Cases,  57  Conn.  852,  18  Atl  R.  266;  itor  having  no  knowledge  of  the 
Stone  V.  Waite,  88  Ala.  599;  Leigh  v.  original  vendor's  claim.  Held,  that 
Railroad  Co.,  58  Ala.  165;  Devlin  v.  the  creditor  obtained  a  good  titla 
O'Neill,  6  Daly  (N.  Y.),  305;  Ludden  Where  the  vendor  lias  licensed  the 
V.  Hazen,  31  Barb.  (N.  Y.)  650.  Au-  vendee  to  sell  the  property  and  ac- 
thority  to  sell  at  retail,  as  m  the  case  count  to  him  for  the  proceeds,  a 
of  goods  consigned,  does  not  justify  sham  sale  will  not  cut  off  his  lien, 
a  sale  at  wholesala  Powell  v.  Wal-  but  the  sub-vendee  is  not  bound  to 
lace  (1890),  44  Kan.  656,  25  Pac.  R.  see  that  the  proceeds  are  actually 
42;  Romeo  v.  Martucci  (1900),  72  paid  to  the  original  vendor  (Ufford 
Conn.  504.  45  AtL  R.  99,  47  L.  R  A.  v.  Winchester,  69  Vt  542,  38  AtL  R. 
601.  There  is  no  right  to  sell  again,  239),  unless  that  is  one  of  the  con- 
though  the  conditional  vendor  knew  ditions  of  the  licensa  Wliite  v. 
that  the  conditional  vendee  was  a  Langdon,  80  Vt  599. 
dealer  and  had  no  use  for  the  goods  Permission  to  sell  at  retail  does  not 
except  for  resale,  if  the  contract  ex-  make  the  goods  subject  to  seizure 
presslyprovides  that  the  latter  should  by  the  vendee's  creditors.  Mack  v. 
not  sell  them  till  paid  for,  and  a  Story,  57  Conn.  407,  18  AtL  R  707. 
bona  fide  sub- vendee  gets  no  title  And  where  the  vendee  is  authorized 
as  against  the  original  conditional  to  resell "  in  the  due  course  of  trade," 
vendor.  Sargent  v.  Metcalf,  5  Gray  this  does  not  justify  him  in  turning 
(Masa)^  306,  66  Am.  Dea  368.  out  the  goods  in  payment  of  ante- 
But  in  Poorman  v.  Witman,  49  cedent  indebtedness.  Pratt  v.  Bur- 
Kan.  697,  31  Paa  R.  370,  where  a  bans,  84  Mich.  487,  47  N.  W.  R  1064. 
vendee,  who  was  authorized  to  resell  22  xVm.  St.  R  703. 
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§  602, .  The  same  result  may  ensue  from  the  operation 

of  estoppel  where  the  conditional  vendor  has  previously  per- 
mitted sales  from  the  bulk  under  like  circumstances.^ 

§  603.  Statutes  requiring  filing  or  recording  of  contract* 

Unless  so  declared  by  statute,  these  contracts  of  conditional 
sale  or  the  agreements  evidencing  them  are  not  deemed  to  be 
chattel  mortgages  or  instruments  in  the  nature  of  chattel  mort- 
gages, so  as  to  come  within  the  provisions  of  the  familiar  stat* 
utea  which  require  chattel  mortgages  to  be  filed  or  recorded.* 
In  some  States,  however,  they  have  been  expressly  made  sub- 
ject to  such  provisions,  and  in  several  States  special  statutes 
have  been  enacted  with  express  reference  to  these  contracts. 
These  statutes  usually  provide  that  unless  the  contract,  or  some 
memorandum  thereof,'  be  in  writing,  signed  by  the  parties,* 
and  filed  or  recorded/  after  the  manner  of  chattel  mortgages, 

1  See  Spooner  v.  Cumtnings,  151  dor  or  his  heirs.  See  Lee  Bro&  Fum. 
Mass.  813,  28  N.  K  R  839.  See  also  Ca  v.  Gram,  68  Ck>nn.  488,  28  AtL  R. 
Ezzard  v.  Friok,  76  Ga.  512.  540. 

2  See  McComb  v.  Donald,  82  Va.  In  Florida,  void  after  two  years* 
908;  Kimball  Ca  v.  Mellon,  80  Wia  possession  unless  in  writing  and  re- 
183, 48  N.  W.  R  1100 ;  Campbell  Print  oorded.  HudnaU  t.  Paine,  89  Fla.  67, 
Press  Ca  v.  Walker,  22  Fla.  412, 1  &  21  a  R  791. 

R  59;  Rogers  Locomotive  Works  v.  In  tj^eorgia,  except  as  between  the 

Lewis,  4  Dill.  158;  The  Marina,  19  Fed.  parties,  the  contracts  must  be  in  writ- 

R  760;  Maxwell  v.  Tufts  (New  Mex.),  ing'and  recorded  like  chattel  mort- 

45  R.c.  R  979.  gage&    Cohen  v.  Candler,  79  Ga.  427, 

9  As  in  Minnesota,  where,  if  the  con-  7  S.  R  R  160;  Gartrell  v.  Clay.  81 

tract  was  not  in  writing,  a  memo-  Qa.  827,  7  S.  R  R  161 ;  Steen  v.  Har- 

randum  of  it  must  be  recorded.  ris,  81  Qa.  681,  8  S.  R  R  206;  Mann 

4  Must  be  signed  by  both  parties  in  v.  Thompson,  86  Q&,  347,  12  Sw  K  R 

Wisconsin.  Kimball  Ca  v.  Mellon,  80  746,  Morton  v.  Frick,  87  Ga.  230.  13 

Wis.  133,  48  N.  W.  R  1100;  Sheldon  a  K  R  463;  Penland  v.  Cathey,  110 

Ca  V.  Mayers,  81  Wia  627.  51  N.  W.  Ga.  431.  85  S.  R  R  659;  Central  Trust 

R  1082.    But  a  signing  by  the  factor  Co.  v.  Marietta,  eta  Ry.  Ca,  48  Fed. 

of  the  vendor  and  also  by  the  vendee  R  86a  1  C.  C.  A.  140,  2  U.  S.  Appi  95. 

suffices.    Kellogg  v.  Costello,  93  Wis.  Statute  has  no  application  to  stat- 

233,  67  N.  W.  R  24.  utory  "cash  sales"  o*.  cotton  under 

B  In  Connecticut  the  statute  of  1893  Code,  §  1955a.  Savannah  Cotton  Press 

provided  that  such  contracts  should  v.  Maclntyre^  92  Ga.  166,  17  S.  K  R 

be  in  writing,  acknowledged  and  re-  1023. 

corded,  or  they  would  be  regarded  as  Contract  is  vaHd  if  recorded  befort^ 

absolute  except  as  against  the  ven-  adverse  rights  accrue  (Holland  v.  Ad> 
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in  some  designated  office,  it  shall  not  be  valid  as  against  sub- 
sequent purchasers  from  the  vendee,  or  often  as  against  his 
creditors. 

While  there  is  general  likeness  in  form  and  similarity  of 
purpose,  these  statutes  yet  vary  so  greatly  that  no  brief  resume 
of  them  can  be  given  in  the  text.  They  are  so  frequently  also 
affected  by  local  conditions  and  coloring  that  local  knowledge 
is  necessary.  The  substance  of  them,  however,  with  a  brief  ref- 
erence to  certain  of  the  more  important  cases  which  have  con- 
strued them,  will  be  given  in  the  notes. 

ams,  108  Oa.  610,  80  &  £.  R.  432),  and  edged  and  recorded  same  as  chattel 

actual  notice  of  it,  though  not  re-  mortgages.     Wright  v.  Barnard,  89 

corded,  makes  it  operativa    Rhode  Iowa,  166,  56  N.  W.  R  424;  Wilcox  v. 

Island  Locomotive  Works  v.  vEmpire  Williamson  Ca,  92  Iowa,  215,  60  N. 

Lumber  Ca,  91  Ga.  689,  17  a  E.  R  W.  R  6ia    Agreement  to  pay  or  re- 

1012.  The  contract  is  good  as  against  turn  is  within  this  statute.    Wright 

a  subsequent  unrecorded  mortgage  v.  Barnard,  supra. 

under  Code,  §  1957.    Cottrell  v.  Mer-  Where  the  contract  is  not  executed 

chants'  Bank»  89  Qm,  608^  15  S.  K  R  or  recorded  until  two  months  after 

944k  actual  delivery,  and  is  then  the  act 

But  if  not  entitled  to  record  the  of  seller  alone,  it  is  not  enoiigh.  Pash 

actual  record  of  the  contract  does  v.  Weston,  52  Iowa,  675,  8  N.  W.  R 

not  avail  (Derrick  v.  Pierce,  94  Qa.  718. 

466, 19  S.  K  R  246),  and  such  a  con-  Statute  does  not  apply  where  the 

tract  not  reduced  to  writing,  and  not  contract  is  not  one  of  conditional 

recorded  until  after  a  delivery  of  the  sale  (Budlong  v.  Cottrell,  64  Iowa, 

property  and  until  after  rights  of  234,  20  N.  W.  R  166),  neither  does  it 

creditorshave  attached,  cannot  avail  apply  before  the  goods  come  into 

Harp  V,  Quano  Ca,  99  GkL  752,  27  S.  the  actual  possession  of  the  vendea 

K  R  181;  Wood  v.  Evans,  98  Ga.  454  Warner  v.  Johnson,  65  Iowa,  126,  21 

25  a  E.  R  559.  N.  W.  R  483.    As  to  what  constitutes 

In  Illinois  the  contract,  though  actual  possession, see  Vorse  v.  Loomis, 

not  recorded,  is  good  as  against  the  86  Iowa,  522,  53  N.  W.  R  314. 

buyer's  assignee  for  .creditors,  as  he  Contract  is  operative,  though  not 

takes  the  property  subject  to  all  equi-  recorded,  as  against  a  prior  chattel 

ties»*eta,  which  existed  against  the  mortgagee  who  claims  the  goods  as 

goods  in  the  hands  of  his  assignor,  after-acquired  goods  under  his  mort- 

Hooven,  eta  Ca  v.  Burdette,  153  IlL  gage.    Manhattan  Trust  Ca  v.  Sioux 

672,  89  N.  R  R  1107.  City  Cable  Ca,  76  Fed.  R  658;  Myer 

In  Iowa  such  a  contract  is  invalid  v.  Western  Car  Ca,  102  U.  S.  1. 

as  against  creditor  or  purchaser  with'  Where  the  original  vendee  sold  to 

out  notice  of  the  vendee  in  actual  one  who  had  notice  of  an  unrecorded 

possession,  unless  it  be  in  writing,  contract  and  the  latter  sold  to  one 

executed  by  the  vendor  and  acknowl-  who  had  no  notice  and  who  paid 
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§  604.  .  As  between  the  parties  themselves,  however,  the 

contract  is  usually  not  affected  by  the  lack  of  such  recording 

▼alue,  it  was  held  that  the  last  pur-  Other  wrijting  containing  a  prom- 

ohaser  was  protected.  Natiooal  Cash  ise  to  pay  may  be  a  "  note  "  within 

Reg.  Ca  V.  Maloney,  95  lowi^  573,  64  the  meaning  of  this  statute.  Niohols 

N.  W.  R.  6ia  V.  Ruggle8,76  Me.  25;  Cunningham 

It  is  not  neoessary  that  the  oon-  v.  Trevitt,  82  Ma  145, 19  AtL  R  110. 

tract  shall  be  executed  by  the  buyer.  Statute  does  not  apply  wbere  there 

National  Cash  Reg.  Ca  v.  Schwab,  is  no  agreement  to  buy  and  no  note 

—  Iowa,  — ,  82  N.  W.  R  lOlL  given.    Thomas  v.  Parsons,  87  Mew 

In  Kansas  such  a  contract  is  void  208,  32  Atl  R  876^    See  also  Morris 

as  against  purchasers  without  notice  v.  Lynde,  73  Me.  88. 

and  creditors,  unless  in  writing  and  In  Miunesota  the  contract  is  void 

recorded  like  chattel  mortgagea  as  against  the  creditors  of  the  vendee 

Laws  1889,  ch.  255,  p.  1;  Moline  Plow  and  subsequent  purchasers  and  mort- 

Ca  V.  Witham,  52  Kan.  185,  34  Paa  gagees  in  good  faith,  unless  the  con- 

R  751.  tract,  or  a  memorandum  thereof,  if 

Actual  notice  is  equivalent  to  rec-  it  were  oral,  be  filed, 

ord.    First  Nat.  Bank  v.  Tufts,  53  Statute  applies  to  an  exchange  of 

Kan.  710,  37  Paa  R.  127.  property  where   one   party  retains 

Statute  does  not  apply  to  goods  title  to  the  thing  parted  with  by  him 

delivered  for   sale   on   commission  until  certain  conditions  are  satisfied, 

merely.    Renoe  v.  Western  Milling  Kinney  v.  Cay,  39  Minn.  210,  39  N. 

Ca,  53  Kan.  255,  36  Paa  R  329.  W.  R  14a 

In  Kentucky  these  contracts  are  Statute  does  not  apply  to  a  mere 

treated  as  mortgages  and  must  be  consignment.  Cortland  Wagon  Ca  v. 

recorded  as  such.    Welch  v.  National  Sharvy.  52  Minn.  216, 53  N.  W.  R 1 147. 

Cash  Reg.  Ca  (1898),  —  Ky.  — ,  44  Contract  is  not  void  as  to  creditors 

S.  W.  R  124.  for  delay  in  filing  unless  in  that  in- 

In  Maine,  ''no  agreement  that  per-  terval  they  have  attached  the  prop- 
sonal  property  bargained  and  deliv-  erty  (Clark  v.  Richards  Lumber  Co., 
ered  to  another,  for  which  a  note  is  68  Minn.  282,  71  N.  W.  R  389);  but 
given,  shall  remain  the  property  of  creditors  who  became  such  while 
the  payee  until  the  note  is  paid  is  contract  kept  off  the  files  are  pro- 
valid,  unless  it  is  made  and  signed  as  tected.  Id.  And  an  assignee  for  cred- 
part  of  the  note;  and  no  such  agree-  iters  may  enforce  their  rights, 
ment,  although  so  made  and  signed,  Thomas  Mfg.  Ca  v.  Drew,  69  Minn, 
in  a  note  for  more  than  thirty  dol-  69,  71  N.  W.  R  921. 
lai*s  is  valid,  except  as  between  the  In  Mississippi  such  a  contract  is 
original  parties  to  said  agreement,  void  as  to  creditors  or  purchasers  of 
unless  it  is  recorded  like  mortgages  one  remaining  in  possession  for  three 
of  personal  property."  Rev.  Stat.  1883,  years  unless  acknowledged  and  re- 
ch.  Ill,  g  5:  Hill  v.  Nutter,  82  Me.  199,  corded.  Code,  §  4227;  Paine  v.  Hall 
19  Atl.  R  170;  Holt  v.  Knowlton,  86  Safe  Co.,  64  Miss.  175;  Jennings  v. 
Me.  456,  29  Atl.  R  1118;  Hopkins  v.  Wilson,  71  Miss.  42,  14  a  R  259. 
Maxwell,  91  Me.  247, 39  AtL  R  573.  Section  1300  does  not  apply  except 
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Dr  filing;*  and,  in  general,  it  is  likewise  valid,  though  not  re- 
3orded,  as  against  mere  creditors'  or  purchasers  having  other- 
wise actual  knowledge  of  it.* 

where  the  article  is  in  possession  of  R.  471;  Peterson  v.  Tufts,  34  Neb.  8, 

a   trader   with   consent   of  owner.  51  N.  W.  R.  297;  Regier  v.  Graver,  64 

Adams  v.  Berg,  67  Miss.  234.  7' a  R.  NeU  507,  74  N.  W.  R.  880. 

'325.  A  mortgagee  of  the  conditional 

In  Missouri  such  a  contract,  un-  vendee  is  not  a  purchaser  within 

less  in  writing,  acknowledged  by  the  this  statute.  McCormick  Harvesting 

vendee  and  recorded  like  a  chattel  Ca  v.  Callen,  48  Neb.  849,  67  N  W. 

mortgage,  is  void  against  creditors  R  868;  Campbell  Printing  Press  Co. 

or   subsequent  purchasers  in  good  v.  Dj-er,  46  Neb.  830,  65  N.  V«^.  R  904 

faith.    R  a  1879,  §  2505.  In  New  Hampshire  such  a  con- 

This  means  prior  as  weU  as  subee-  tract  must  be  recorded  to  be  valid 

quent  creditora    Collins  v.  Wilhoit,  against  attaching  creditors  or  subse- 

35  Mo.  App.  585, 108  Ma  451, 18  S.  W.  quent   purchasers    without   notica 

R  839.  Laws  1885,  ch.  30;  Gerrish  v.  Clark, 

The  statute  applies  to  instalment  64  N.  H.  492, 13  Atl.  R  870.    See  also 

contracts  (Gentry  v.  Templeton,  47  Sinclair  v.  Wheeler,  69  N.  H.  538,  45 

Ma  App.  55\  and  to  sale  by  one  part-  AtL  R  1085. 

ner  to  another.    Redenbaugh  v.  Kel-  Actual  notice  is  enough  though 

ton,  130  Ma  558,  32  &  W.  R  67.  not  recorded.     Batchelder  v.  San- 

Bona  fide  purchasers    protected  born,  66  N.  H.  192,  22  AtL  R  535. 

where  contract  was  not  recorded.  In  New  Mexico  such  contracts  are 

Eidson  v.  Hedger,  38  Ma  App.  52;  not  within  the  chattel  mortgage  re- 

Hauck  Cloth  Ca  v.  Brothers,  61  Ma  cording    acta     Maxwell    v.    Tufts 

App.  881.  (N.  M.).  45  Paa  R  979. 

In  Nebraska  such  a  contract,  un-  In  New  Jersey,  unless  recorded, 

less  in  writing  and  recorded,  is  not  such  contracts  are  void  as  against 

valid  as  against  purchasers  or  judg-  subsequent  purchasers  and  mortga- 

ment  creditors  of  a  vendee  in  posses-  gees  in  good  faith.   Stats.  1896,  p.  891 ; 

ifion  without  notice.    Com.  Stat,  ch.  Knowles  Loom  Works  v.  Vacher,  57 

82,  §  26;  Osborne  Co.  v.  Piano  Mfg.  N.  J.  L.  490,  31  AtL  R  306.     But, 

Ca,  51  Neb.  502, 70  N.  W.  R  1124;  Nor-  though  not  so  recorded,  the  contract 

ton  V.  Pilger,  80  Neb.  860,  47  N.  W.  is   operative   as    against   creditors. 

1  Compare  provisions  of  statutes  in  N.  W.  R  471 ;  McCormick  v.  Steven- 
preceding  note.  See  also  Kohiegay  son,  13  Neb.  70,  12  N.  W.  R  828;  Kel- 
V.  Komegay,  109  N.  C.  188, 13  a  E.  R  sey  v.  Kendall,  48  Vt  24;  Perkins  v. 
770;  Brewing  Ass'nv.  Manufacturing  Best,  94  Wia  168,  68  N.  W.  R  762; 
Ca,  81  Tex.  99;  Hooven,  eta  Ca  v.  Singer  Mfg.  Ca  v.  Nash,  70  Vt  434, 
Bnrdette,  153  IlL  672>  39  N.  K  R  1107.  41  AtL  R  429;  Batchelder  v.  Sanborn, 

2  Compare  provisions  of  statutes  in  66  N.  H.  192, 22  AtL  R  535;  First  Nat 
the  second  preceding  note.  Bank  v.  Tufts,  53  Kan.  710,  37  Paa  R 

•  See  Morton  v.  Frick  Ca,  87  Ga.  127. 
230;  Norton  v.  Pilger,  30  Neb.  860,  47 
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§606.  Default  by  purchaser  —  What  eoiistitntes. —  The 

most  common  parpose  which  the  vendor  has  in  view;  in  retain- 
ing title  is  usually,  as  has  been  seen,  to  secure  thereby  the  pay- 
ment of  the  purchase  price.  Incident  to  this,  however,  or  coupled 

Wooley  V.  Wagon  Ca,  59  N.  J.  L.  278,       In  Sooth  Carolina  such  contracts 

85  AtL  R.  789.  are  void  as  to  subsequent  creditors 

In  New  York  suoh  contracts  are  or  purchasers  for  valuable  considera- 

Toid  as  to  subsequent  purchasers  and  tion  without  notice  unless  recorded, 

mortgagees  in  good  faith  unless  filed.  Herring  v.  Cannon,  21  S.  C.  212,  53 

Laws  1884,  ch.  815.  Am.  R  661 ;  Southern  Music  House 

Creditors  are  not  protected  by  this  y.  Dusenbury,  27  S.  C.  464,  4  S.  R 

statute  (Frank  v.  Batten,  49  Hun,  R.  60. 

91);  nor  is  a  mortgagee  for  an  ante-       In  Texas  such  contracts  are  void 

cedent  debt  (Duffus  v.  Furnace  Ca,  as  to  creditors  and  bona  fide  pur- 

15  Misc.  169);  nor  a  pledgee.    Kauff-  chasers  unless  registered  like  chattel 

man  y.  Klang.  16  Misa  379.  mortgages.    Creditor  here  means  a 

In  North  Carolina  the  contract  lien  creditor.    Parlm  y.  Harrell,  8 

must  be  in  writing  and  recorded  like  Tex.  Civ.  App.  368,  27  a  W.  R  1084 

a  chattel  mortgage.  Valid  as  against  assignee  for  cred- 

As  between  the  parties  the  con-  itor&    Mansur,  eta  Co.  v.  Beeman, 

tract  is  not  affected  by  the  statute,  etc.  Ca,  —  Tex.  Civ.  App.  — ,  45  S. W. 

Komegay  v.  Komegay^  109  N.  C.  188,  R.  729.    See  alBO  Bo  wen  v.  Lansing 

13  a  E.  R.  770.    See  also  Henkel  v.  Wagon  Works,  91  Tex.  385,  43  S.  W. 

Greene,  125  N.  C.  48%  34  a  E.  R  554.  R  872;  Hall,  eta  Ca  v.  Brown,  82 

The  statute  does  not  operate  re-  Tex.  469. 17  S.  W.  R  715;  San  An- 

trospectively.     Harrell   v.  Godwin,  tonio  Brewing  Ass*n  v.  Arctic  Mfg. 

102  N.  C.  334  8  a  R  R  925;  Perry  v.  Ca.  81  Tex.  99, 16  a  W.  R  797;  Hoyt 

Young,  105  N.  C.  463, 11  a  E.  R  511.  v.  Weiss,  10  Tex.  Civ.  App^  462,  82  a 

Contract  once  properly  recorded  W.  R  86. 
need   not  be  rerecorded  upon   re-       In  Termont  contract  must  be  re- 
moval of  property  to  another  county,  corded  within  thirty  days  to  be  valid 
Barrington  v.  Skinner,  117  N.  C.  47,  against  attaching  creditors  or  subse- 
28  a  E.  R  90.  quent   purchasers   without    notica 

In  Ohio  the  condition  is  void  as  to  Rev.  L^  1880,  §  1992;  Desany  v.  Thorp, 

subsequent  purchasers,  mortgagees  70  Vt  81,  39  Atl.  R  309;  Whitcomb 

in  good  faith  and  creditors,  unless  it  v.  Wood  worth,  54  Vt  544;  Church  v. 

is  in  writing,  and  verified  and  filed  McLeod,  58  Vt.  541. 
as  chattel  mortgages  are  required  to       Attaching   creditors,  to   be   pro- 

ba    Act  of  May  4,  1885,  82  Ohio  L.  tected,  must  likewise  be  without  no- 

238.    The  statute  is  constitutional  tice.    McPhail  v.  Gerry,  55  Vt  174; 

Weil  V.  State,  46  Ohio  St  450.    For  Singer  Mfg.  Ca  v.  Nash,  70  Vt  484, 

construction,  see  Speyer  v.  Baker,  59  41  AtL  R  429. 

Ohio  St  11,  51  N.  £.  R  442;  Metro-  *     Lien  must  be  foreclosed  by  public 

politan  Trust  Ca  v.  Columbus,  a  R  sale  by  a  public  officer,  and  vendee 

Ca,  93  Fed.  R  702.  has  the  right  to  redeem  within  a 
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with  it,  may  be  provisions  that  the  property  shall  not  be  re- 
moved  from  a  specified  place,*  or  shall  be  used  only  for  a  cer- 
tain pnrpose,'  or  shall  be  kept  insured,  or  be  kept  up  to  a  certain 
value,  as  in  the  case  of  a  stock  of  goods,'  or  be  preserved  in 
good  order,  and  the  like. 

In  the  formal  contracts  now  so  common,  these  matters  will 
be  found  specifically  provided  for,  with  penalties  attached  for 
their  breach,  the  usual  penalty  being  the  resumption  of  posses- 
sion by  the  seller,  and  perhaps  the  total  termination  of  the  con- 
tract. 

The  default,  however,  which  is  most  frequently  presented  is 

time  prescribed.  Act  1884,  Na  93;  N.  W.  R  40;  EeUogg  t.  Ck)steUo,  93 
Roberts  v.  Hunt,  61  Vk  61%  17  AtL  Wia  282,  67  N.  W.  B.  24. 
B.  1006.  As  to  signing  by  both  parties,  see 
In  Yirglnia  contract  must  be  re-  Kimball  Co.  v.  Mellon,  80  Wis.  183, 
corded  or  it  will  be  void  as  to  cred-  48  N.  W.  R  1100;  Sheldon  Ck).  v. 
itors  and  bona  >We  purchasers.  CJode,  Mayers,  81  Wis.  627,  51  N.  W.  R.  1082; 
§  2462;  Hash  t.  Lore,  88  Va.  716,  14  Kellogg  y.  Costello,  supra. 
8.  E.  R  865;  Oallahan  y.  Young,  00  Assignee  for  creditors  has  the 
Va.  574,  19  S^  R  R  163;  Arbuckle  y.  rights  of  such  creditors.  Sheldon 
Ckites,  95  Va.  802,  80  S.  £.  R  496.  Ca  v.  Mayers,  gupra.  Notice  by  re- 
in Washington  the  sale  is  absolute  citals  in  other  instruments  through 
as  to  all  creditors  or  purchasers  in  which  the  party  claims  is  sufficient 
good  faith  unless  filed  within  ten  Perkins  v.  Best,  94  Wi&  168, 68  N.  W. 
daya    BaL  Code,  §  4585^    As  to  what  R  762. 

is  a  conditional  sale  hereunder,  see  Contract  for  sale  of  standing  tim- 

Eisenberg  t.  Nichols,   22  Wash.  70,  ber  is  not  within  this  statuta    Bent 

60  Pac  R  124.  v.  Hoxie,  90  Wia  625, 64  N.  W.  R  420; 

Purchaser  in  consideration  of  a  Lillie  v.  Dunbar,  62  Wi&  198. 

pre-existing  debt  is  protected  by  this  Statute  requiring  notice  has  no  ap- 

statute.  Johnston  y.  Wood,  19  Wash,  plication  where  the  vendee  surrepti- 

441,  58  Paa  R  707.  tiously  obtains  possession  before  the 

In  West  Virginia,  unless  recorded,  contract  is  completed.  Owen  v.  Long, 

the  contract  is  void  as  to  creditors  97  Wis.  78,  72  N.  W.  R  864 

and  purchasers  without  notice.  Bald-  Statute  does  not  protect  a  mere  tres- 

win  V.  Van  Wagner,  88  W.  Va.  293,  passer.    Kimball  v.  Post.  44  Wia  471. 

10  a  R  R  716.  1  Johnston  v.  Whitteraore,  27  Mich. 

In  Wisconsin  contract  must  be  463;  Whitney  v.  McConnell,  29  Mich, 

subscribed  by  both  parties,  and  filed  12;  Smith  v.  Lozo,  42  Mich.  6. 

in  office  of  town  clerk,  in  order  to  be  '  Faisst  v.  Waldo,  57  Ark.  270, 21  a 

valid  against  others  than  the  parties  W.  R  486. 

and  those  having  notice.     Rawson  *  Ryan  v.  Wayson,  108  Mich.  519, 66 

Mfg.  Ca  v.  Richards,  69  Wia  643,  85  N.  W.  R  870. 

499 


§  606.]  LAW  OF  SALE.  [book  n. 

that  of  the  failure  of  the  vendee  to  pay  for  the  goods  at  the 
time  specified,  or,  if  no  time  was  agreed  upon,  then  within  a 
reasonable  time;*  and,  whatever  the  condition,  there  will  be  a 
default  whenever  the  buyer,  without  the  consent  of  the  seller, 
has  failed  or  omitted  to  pay  the  price  or  do  the  other  act  at 
the  time  or  in  the  manner  agreed  upon.* 

§606.  Effect  of  veildee's  default. —  It  is  customary  and 
competent  for  the  parties  to  stipulate,  with  more  or  less  of  par- 
ticularity, what  shall  be  the  effect  of  the  default  by  the  vendee, 
and  what  shall  be  the  respective  rights  and  duties  of  the  par- 
ties thereafter.  The  mere  omission,  however,  of  the  vendee 
to  pay  the  price,  or  perform  the  other  acts  agreed  upon,  at 
maturity,  while  it  may  terminate  his  right  to  possession  •  does 
not,  unless  by  force  of  an  express  provision,  ipso  fdcto  operate 
as  an  absolute  forfeiture  of  all  his  rights,  in  the  absence  of  a 
demand  for  such  payment  or  performance,  or  a  request  for  the 
restoration  of  the  goods,  on  the  part  of  the  vendor;  *  and  upon 
such  a  demand,  even  after  maturity,  the  vendee  may,  it  is  held, 
still  pay  the  amount  or  perform  the  other  stipulated  acts  and 
save  the  goods.* 

1  Mathews  v.  McElroy,  79  Ma  203;  this  reason  or  ask  instructions,  or  no- 
Wiggins  y.  Snow,  89  Mich.  476,  50  N.  tify  it  of  his  readiness  to  deliver. 
W.  R.  991 ;  Ryan  v.  Wayson,  108  Mich.  Held,  that  Kelly  was  in  default 
519,  66  N.  W.  R.  370.  >  As  to  necessity  of  demand  before 

3  In  Cincinnati  Safe  Ca  t.  Kelly,  54  retaking  the  goods,  see  post,  §  628. 

Ark.  476, 16  a  W.  R.  263,  plaintiflf  sold  *  Sunny  South  Lumber  Ca  v.  Nei- 

Kellya  new  safe  for  a  sum  of  money  meyer  Lumber  Ca,  63  Ark.  268,  88 

and  his  old  safe,  which  Kelly  was  to  S.  W.  R  902;  Ames  Iron  Works  v. 

deliver  at  the  depot    Kelly  paid  the  Rea,  56  Ark.  450,  19  a  W.  R.  1063; 

money,  but  though  "  urged  **  to  do  so,  Nattin  v.  Riley,  54  Ark.  80, 14  a  W. 

did  not  deliver  the  old  safe  at  the  R.  1100;  Deyoe  v.  Jamison,  33  Mich, 

depot,  though  it  appeared  afterward  94;    Taylor   v.  Finley,   48   Vt    78; 

that  he  had  requested  permission  of  Hutchings  v.  Munger,  41  N.  Y.  155. 

the  station- agent  to  place  the  safe  « Taylor  v.    Finley,    Hutohins   v. 

on  the  depot  platform,  which  was  re-  Munger,  Nattin  v.  Riley,  and  other 

fused  unless  it  was  placed  there  for  cases  in  preceding  note;  O^Rourke 

shipment    KeUy  could  give  no  ship-  v.  Hadcock,  114  N.  Y.  541, 22  N.  E.  R. 

ping  instructions  and  therefore  did  38;  Vaughn  v.  McFadyen,  110  Mich, 

not  deliver  the  safe  at  the  depot  He  234,  68  N.  W.  R.  135. 

did  not,  however,  notify  plaintiff  of  If  money  is  not  paid  at  the  time 
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§  607.  .  The  default  of  the  vendee  does,  nevertheless, 

work  a  radical  change  in  the  relations  of  the  parties.  It  puts 
the  vendee  in  the  position  of  one  who,  at  least,  has  failed  to 
improve  an  opportunity, —  as  where  he  was  not  absolutely 
bound  to  buy, —  or  who  has  violated  his  undertaking  —  as  in 
the  ordinary  case  where  he  has  absolutely  agreed  to  buy  and 
pay  for  the  chattel;  and  it  gives  to  the  vendor,  unless  he 
waives  it,  the  right  to  avail  himself  of  the  remedies  which  the 
contract  or  the  rules  of  law  prescribe  or  offer. 

§  608. .  Moreover,  after  the  seller  has  exercised  his  right 

to  terminate  the  buyer's  interest,  no  new  transfers  of  the  buy- 
er's former  title  can  be  made  in  such  wise  as  to  force  new  par- 
ties or  new  obligations  upon  the  seller.^ 

§  609,  Waiver  of  default  by  seller. — The  law  has  no  inter- 
ests of  its  own  to  subserve  in  insisting  upon  forfeitures  or  the 
other  results  of  default.  The  remedies  it  gives  are  for  the 
benefit  of  the  vendor,  and  he  may  waive  them  if  he  will.  He 
may  do  this,  moreover,  either  qxpressly  or  by  implication,  and 
as  the  results  of  default  more  often  work  hardship  to  the  buyer 
than  to  the  seller,  the  law  looks  with  complacence  at  least 
upon  those  acts  of  the  vendor  which  may  fairly  be  construed 
as  indicative  of  his  intention  not  to  insist  upon  a  forfeiture  of 
the  buyer's  rights.  If,  therefore,  the  seller,  notwithstanding 
the  default,  does  not  avail  himself  of  his  appropriate  remedy, 
but  so  acts  as  to  reasonably  warrant  the  inference  that  he  re- 
gards the  buyer's  rights  as  still  subsisting,  he  will  be  deemed  to 
have  waived  the  default,  and  he  will  not  be  at  liberty  to  de- 
clare a  forfeiture  until  he  has  in  some  way  put  the  buyer, 
whom  he  has  thus  misled,  in  the  attitude  of  a  fresh  default. 

§  610.  .  Thus,  if,  after  default,  the  seller  permits  the 

buyer  to  retain  possession  of  the  goods  and  accepts  part  pay- 
specified,  and  the  seller  resumes  x>os-    not  kept  good.   Summerson  v.  Hicks, 
session,  the  buyer  cannot  maintain    134  Pa.  St  566^  19  AtL  R.  808. 
repleviil  by  virtue  of  a  subsequent       ^  Lippincott  v.  Rich,  19  Utah,  140, 
tender  of  the  price,  if  the  tender  is    56  Paa  R.  806. 
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ments  on  the  price;  ^  or  if,  where  the  price  is  payable  in  instal 
ments,  the  vendor  permits  the  vendee  to  continue  in  possession 
and  extends  the  time  of  payment  of  an  instalment  dae;'  or 
permits  the  vendee  to  make  payments  and  retain  possession 
after  the  whole  amount  is  dne,'  —  his  conduct  will  be  deemed 
to  be  a  waiver  of  the  default  in  question,  and  he  can  only  in- 
sist upon  a  default  and  regain  possession  by  making  a  fresh 
demand  of  payment  or  performance  which  is  not  complied 
with.* 

§  611.  .  It  is  not,  however,  to  be  understood  that  the 

seller  is,  at  his  peril,  bound  to  act  instantly,  or  to  proceed  with 
all  possible  dispatch  or  harshness :  the  question  is  whether  his 
conduct  can  reasonably  be  viewed  as  indicating  that  he  does 
not  expect  to  insist  upon  a  forfeiture,  and  thereby  leading  the 
vendee  into  a  position  of  false  security/ 

§  612.  .  Whether  the  vendor  has  so  conducted  himself 

as  to  establish  a  waiver  is  ordinarily  a  question  of  fact  for  the 
jury,  in  view  of  all  the  circumstances  of  the  case.* 

§613.  Remedies  of  seller  upon  default. —  The  common 
and  characteristic  remedy  of  the  seller,  upon  default,  is  to  de- 
clare the  buyer's  rights  under  the  contract  forfeited  and  re- 
cover his  goods.  There  may,  however,  be  cases  in  which  the 
right  to  the  possession  of  the  property  is  so  far  at  the  will  of 
the  conditional  vendor,  or  is  so  far  dependent  upon  other  con- 
ditions than  that  of  payment,  that  the  vendor  may  resume 

1  Hutchings  v.  Munger,  41 N.  Y.  155.    Quinn  v.  Parke  &  Lacy  Mach.  Ox,  5 

2  Cole  v.  Hines,  81  M(L  476,  82  AtL    Wash.  276,  81  Paa  R  86a 

R  196,  82  Lb  R.  A.  455.  ^  Delay  of  vendor  is  construed  with 

'0*Kourke  t.  Hadcock,  114  N.  Y.  much  striotness  in  Delaware.    Math- 

541,  22  N.  £.  R.  88;  Mosby  v.  Goff,  21  ews  v.  Smith,  8  Houst  22,  81  AtL  R. 

R  L  494, 44  AtL  R  930 ;  People's  Furn.  879. 

&  Carp.  Ca  v.  Crosby,  57  Neb.  282,  •Goslen  v.  Campbell,  88  Ma  450, 

77  N.  W.  R  658,  73  Am.  St  R  504;  84  AtL  R  265;  Quimby  v.  Lowell,  89 

Taylor  v.  Finley,  48  Vt  78;  Fairbank  Me.  547,  86  AtL  R  902;   Wing  v. 

V.  Phelps,  22  Pick.  (Mass.)  585.  Thompson,  78  Wis.  256,  47  N.  W.  R 

^  Hutchings   v.    Munger,   Cole  v.  606;  Warnken  v.  Langdon  Ca,  8  N. 

Hines,  O'Rourke  v.  Hadcock,  mpra;  Dak.  248,  77  N.  W.  R  lOOa 
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possession  even  before  default  in  payment.  There  are  also 
cases,  as  will  be  seen,  in  which  the  vendor  may,  by  virtue  of 
the  peculiar  provisions  of  the  contract,  resume  possession  of 
the  goods  and  at  the  same  time  leave  the  general  obligations 
of.  the  contract  unimpaired.  When,  however,  by  the  express 
or  implied  conditions  of  the  contract,  the  vendee  is  entitled  to 
possession  until  default,  his  possession  cannot,  of  course,  be 
disturbed  until  he  has  made  default,^  though  upon  such  default, 
unless  waived,  the  seller  may  resume  possession.* 

§  614.  .  Recovery  of  possession,  however,  is  not  neces- 
sarily the  only  remedy  of  the  seller.  It  may  be  his  only  rem- 
edy, as  where,  in  the  not  uncommon  case,  the  other  party  has 
not  agreed  to  buy,  but  has  merely  the  option  to  do  so;'  but  in 
the  ordinary  case  the  buyer  does  agree  to  buy  and  pay  for  the 
chattel,  in  terms  which  are  more  or  less  absolute  and  uncondi- 
tional; and  where  he  has  done  so,  the  seller  may  have  personal 
remedies  in  lieu  of,  or  in  addition  to,  his  remedy  against  the 
goods. 

§  615.  What  choice  of  remedies  is  offered. — Where,  there- 
fore, the  vendee  is,  expressly  or  impliedly,  entitled  to  the  pos- 
session until  default,  the  vendor,  who  would  take  advantage  of 
a  default,  may  often  have  a  choice  of  remedies.  Under  vary- 
ing circumstances,  the  following  list  is  open  to  him: 

1.  He  may  treat  the  contract  as  rescinded,  upon  the  default 

^  NewhaU  v.  Kingsbury,  131  Mass.  agree  to  buy  or  pay.    If  he  did  pay, 

445;  Hurd  v.  Fleming,  34  Vt.  169;  he  obtained  the  goods;  if  he  did  not 

Lambert  v.  MoCloud,  63  CaL  162.  pay,  the  vendor  might  recover  them, 

-Harmon  v.  Goetter,  87  Ala.  825,  6  and  this  was  held  to  be  the  extent  of 

S.  B.  93;    Richardson   Drug  Ca  v.  his  loss  or  liability.    So  in  Rodgers 

Teasdall,  52  Neb.  698,  72  N.  W.  R.  v.  Bachman,  109  CaL  552,  42  Pac.  R. 

1028;  Wiggins  v.  Snow,  89  Mich.  476,  44a 

60  N.  W.  R.  991 ;  Ryan  v.  Wayson,        When  the  contract  is  in  form  a 

108  Mich.  519,  66  N.  W.  R.  870.  lease,  and  the  lessee  gives  his  notes 

>  Thus,    in   Loomis  v.  Bragg,    50  for  instalments  of  rent  to  fall  due. 

Conn.  228.  47  Am.  R  638;  Hine  v.  the  lessor  who  reclaims  the  goods 

Roberts,  48  Conn.  267,  40  Am.  R.  170  cannot  recover  on  the  notes  falling 

(as  see  Beach's  Appeal,  58  Conn.  464^  due    thereafter.     Campbell    Print. 

20  AtL  R.  475),  the  vendee  did  not  Press  Ca  v.  Henkle,  19  D.  C.  95. 
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of  the  buyer,  and  recover  his  goods.  •  If  he  does  this,  he  has  no 
other  remedy. 

2.  He  may  treat  the  contract  as  in  force  but  broken  by  the 
vendee ;  he  may  retake  and  keep  the  goods  as  his  own,  and,  if  the 
contract  imposed  upon  the  buyer  an  absolute  obligation  to  buy, 
he  may  recover  of  the  buyer  damages  for  the  breach  of  his  agree- 
ment to  buy  and  pay  for  the  goods.  The  measure  of  damages 
will  ordinarily  be  the  difference  between  the  contract  price  and 
the  market  value  of  the  goods  at  the  time  and  place  of  default. 

3.  He  may,  if  the  contract  contains  an  unconditional  agree- 
ment on  the  part  of  the  vendee  to  pay,  waive  a  return  of  the 
goods,  treat  the  contract  as  executed  on  his  own  part,  and  re- 
cover from  the  vendee  the  agreed  price  of  the  goods. 

4.  He  may,  in  some  cases,  if  the  contract  permits  it,  without 
rescinding  or  terminating  the  contract,  resume  possession  of 
the  goods,  hold  them  subject  to  the  contract,  and  then  enforce 
performance  by  the  vendee,  who,  upon  such  performance,  will 
be  entitled  to  restoration  of  the  goods. 

§  616.  Election  of  remedy. —  The  remedies  of  the  vendor 
are  usually  regarded  as  alternative  and  not  cumulative.  He 
has  his  choice,  but,  having  elected  to  pursue  one  remedy,  he 
cannot,  it  is  said,  afterwards  abandon  that  and  try  another. 

§  617. Rescission. —  With  respect  of  the  first  remedy 

suggested, —  that  of  rescission, —  it  is  clear  that  such  a  course 
defeats  all  further  remedies  under  the  contract.  The  vendor 
is  not  required,  unless  by  reason  of  some  express  term  of  the 
contract,  to  go  so  far  as  to  rescind  the  contract;  he  may  ordi- 
narily deem  it  simply  hroTcen  by  the  vendee,^  and  may  sue  for 
damages  for  its  breach.  If,  however,  he  does  treat  it  as  re- 
scinded, he  is  neither  entitled  to  the  price  nor  to  damages;  for 
the  right  to  either  flows  from  the  contract,  and  the  rescission 
wipes  out  the  contract  from  the  beginning. 

§  618. Recaption. —  If  the  vendor  has  not  rescinded,  he 

has  usually  his  choice  of  the  second  or  the  third  remedies  open 

1  See  Hayes  v.  NashviUe  (1897),  47  U.  S.  App.  713, 26  C.  C.  A.  59, 80  Fed.  R  641. 
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to  him.  He  may  treat  the  contract  as  broken  by  the  vendee 
and  may  recover  his  property.  If  he  does  regain  his  property 
and  keeps  it  as  his  own,  he  has  lost  simply  the  benefit  of  the 
bargain, —  the  profit  he  would  have  made, —  and  the  dimin- 
ished value  of  the  goods  from  use  or  deterioration.  This  loss 
he  may  recover  in  an  action,  not  for  the  price,  but  for  damages 
for  the  breach  of  the  contract. 

§  619. Personal  action. —  If  the  vendor  prefers  neither 

to  rescind  nor  to  retake  the  property,  but  to  rely  on  the  personal 
responsibility  of  the  vendee,  he  may  do  that,  and  may  bring 
an  action  to  recover  the  price  as  such,  whenever  there  was  an 
express  or  implied  agreement  by  the  vendee  to  buy  and  pay 
for  the  goods.^  But  the  price  is  not  ordinarily  payable  unless 
the  title  has  passed;  hence  if  the  vendor  chooses  this  remedy 
he  clearly  indicates  his  election  to  treat  the  sale  as  perfected, 
and  thereby  bars  either  a  subsequent  rescission  of  the  contract 
or  a  reclamation  of  the  property  — unless  the  contract  expressly 
permits  him  this  double  remedy, —  even  though  he  may  not  suc- 
ceed in  his  endeavor  to  collect  the  price.'    Having  thus  elected 

1  Bailey  v.  Hervey,  185  Mass.  172;  Hervey,  135  Mass.  172,  it  appeared 
MoRea  v.  Merrifield,  48  Ark.  160,  2  that  plaintijQf  Bail^  entered  into  a 
S.  V^.  R.  780;  Beach's  Appeal,  58  Conn,  contract  with  defendants  Hervey  & 
464, 20  AtL  R.  475;  Grompton  v.  Beach,  Co.,  which  recited  that  plaintiff  had 
62  Conn.  25, 25  AtL  R.  446, 18  L.  R  A.  •*  hired  and  received  "  from  them 
187;  Seanor  v.  McLaughlin,  165  Pa.  St  certain  goods  for  which  he  agreed  to 
150,  30  AtL  R  717;  Holt  Mfg.  Ca  v.  pay  them  certain  sums  of  money  as 
Ewing,  109  CaL  353,  42  Paa  R  435;  "rent"  at  stated  times,  and  *vthe 
Richards  v.  The  Schreiber  Ca,  98  balance"  at  a  certain  rate  per  month 
Iowa,  422,  87  N.  W.  R  569;  Johnson-  "until  paid;"  that  no  title  to  the 
Brinkman  Ca  v.  Railway  Ca,  126  goods  should  vest  in  him  until  he 
Ma  344,  28  S.  W.  R  870, 47  AnL  St  R  had  performed  all  the  conditions  of 
675.  the  agreement,  upon  performance  of 

A  formal  act  of  delivery  or  tender  which  the  title  should  vest  Bailey 
of  the  goods,  or  specific  waiver  of  further  agreed  in  said  contract  "that 
the  right  to  reclaim  them,  is  not  a  if  any  default  be  made  in  the  pay- 
condition  precedent  to  an  action  for  'ment  of  the  rent  or  any  part  thereof 
the  price.  Smith  v.  Barber,  153  Ind.  as  above  specified,  or  if  any  default 
322,  53  K.  £.  R  1014  be  made  in  the  performance  of  any 

2  See  post,  as  to  waiver  of  right  to  of  the  agreements  herein  contained, 
retake  property,  §  624.    In  Bailey  v.  my  right  to  hold  or  retain  said  prop- 
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to  affirm  thq  sale  and  pass  the  title,  the  vendor  loses  all  claim 
npon  the  goods,  unless  the  contract  specially  provides  other- 
wise, and  no  lien  will  be  afterwards  implied  to  secure  the  pay- 
ment of  the  price. 

erty  or  any  pa^  hereof  shall  wholly  would  pursue;  and,  electing  one,  they 
cease  and  determine  "  (62  Conn.  29).  are  debarred  from  the  other.  Re- 
Bailey  being  subsequently  in  default,  claiming  the  goods  would  show  an 
the  sellers  sued  him  for  the  price,  election  to  forego  the  right  to  re- 
and  then  reclaimed  the  goods,  under  cover  the  pricei  But,  instead  of  re- 
the  circumstances  stated  in  the  opin-  claiming  the  goods  in  the  first 
ion.  Bailey  then  brought  this  ac-  instance,  they  brought  an  action 
tion  for  the  conversion  of  the  gooda  against  Bailey  for  the  price,  made  an 
The  court  said:  ''By  the  terms  of  attachment  of  his  property  by  trustee 
the  written  agreement  the  plaintiff  process,  entered  their  action  in  court, 
was  bound  at  all  events  to  pay  to  and  he  was  defaulted.  They  were 
the  defendants  the  full  amount  at  thereupon  entitled  to  judgment 
which  the  goods  were  valued,  and  against  him.  Under  this  state  of 
upon  such  payment  the  title  was  to  things,  the  action  was  continued  to 
vest  in  hinL  This  payment,  there-  a  later  term  of  court,  and  after  the 
fore,  constitutes  the  agreed  price  of  lapse  of  several  months,  and  after 
the  goods,  and  it  is  a  misnomer  to  the  commencement  of  the  second 
call  it  rent  The  defendants  would  subsequent  term  of  court,  the  defend- 
have  no  right  to  exact  payment  in  ants,  without  discontinuing  their  ac- 
fuil  of  the  money  and  also  to  re-  tion,  or  giving  any  notice  to  Bailey 
claim  the  goods.  When  the  plaint-  of  an  intention  to  abandon  that  rem- 
iff  discontinued  his  payments  on  edy,  took  possession  of  the  goods; 
account,  what  was  the  legal  position  and,  after  this  had  been  done,  they 
of  the  defendants?  If  it  be  assumed  proceeded  in  their  action  to  judg- 
that  they  might,  at  their  option,  ment,  and  took  out  execution,  upon 
either  reclaim  the  goods  as  their  which  they  collected  a  smaU  sum 
own  property,  without  any  obliga-  from  tbe  trustee.  They  had  thus 
tion  to  account  for  their  proceeds  or  made  a  decisive  election  to  treat  the 
value  to  the  plaintiff,  or  that  they  transaction  as  a  sale  before  reclaim- 
might  collect  the  price  in  full,  it  is  ing  the  goods;  and,  under  such  an 
plain  that  they  were  not  entitled  to  election,  the  title  passed  to  Bailey, 
do  both.  They  could  not  treat  the  Butler  v.  Hildreth,  5  Met.  49;  Arnold 
tran.saction  as  a  valid  sale  and  an  in-  v.  Bichmond  Iron  Works,  1  Gray, 
valid  one  at  the  same  time.  If  they  434, 440;  Heryford  v.  Davis,  102  U.  S. 
reclaimed  their  property  it  must  be  235,  246.  For  these  reasons  a  major- 
on  the  ground  that  they  elected  to  ity  of  the  court  is  of  opinion  that 
treat  the  transaction  as  no  sale.  If  there  must  be  judgment  for  the 
they  brought  an  action  for  the  price  plaintiff."  ^ 
they  would  thereby  afiirm  it  as  a  sale.  In  Crompton  v.  Beach,  62  Conn.  25, 
Two  inconsistent  courses  being  open  25  Atl.  R.  446,  36  Am.  St  R.  323,  18 
to  them  they  must  elect  which  they  L.  R.  A.  187,  property  was  delivered 
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§  620.  Does  recoyery  of  goods  bar  action  for  the  price! — 

Bat,  while  it  is  thus  generally  true  that  aa  attempt  to  collect 

the  price,  as  such,  is  deemed  to  \>e  such  an  election  of  remedies 
as  will  bar  a  subsequent  recaption  of  the  goods,  is  the  converse 
of  the  proposition  true,  and  will  a  recaption  of  the  goods  bar  a 

whioh  was  to  become  the  property  of  moneys  paid  by  the  vendee  prior  to 
the  vendee  upon  the  payment  of  a  such  default  should  be  compensation 
certain  price  for  which  he  gave  his  for  the  use  of  the  machinery  up  to 
notei  It  was  also  agreed  that  upon  that  time.  The  buyer  died,  in  de- 
default  the  vendor  should  **  have  the  fault,  and  the  notes,  without  refer- 
light  at  any  time  to  resume  posses-  ence  to  the  contract,  were  presented 
sion  of  the  machinery,  and  to  enter  and  allowed  as  claims  against  his 
the  premises  and  remove  the  same  estata  I'he  seller  afterwards  sought 
as  his  own  property;  and  if  any  por-  to  recover  the  machinery.  It  was 
tion  of  said  note,  or  renewals  thereof,  held  that  the  presentation  and  allow- 
shall  remain  unpaid  when  possession  ance  of  the  claim  was  an  election  to 
shall  be  so  taken,  .  .  .  then  pursue  the  personal  remedy,  and  that 
the  amount  which  may  have  been  the  property  could  not  be  recovered, 
paid  shall  be  for  the  use  of  said  ma-  To  like  effect:  Richards  v.  Schreiber, 
chinery  while  in  i)06session  of  the  ^  Iowa,  422, 67  N.  W.  R  569;  Smith  v. 
party  of  the  second  part,  and  said  Gilmore,  7  D.  C.  App^  102. 
noU  shall  then  be  canceled  and  given  Prosecuting  a  claim  for  the  price 
ttp.*'  [Italics  mine:  F.  R.  M.]  The  to  final  judgment  is  an  election, 
buyer  became  insolvent  and  the  Smith  v.  Barber,  158  Ind.  322,  53  N. 
seller  first  sued  on  the  note  and  at-  R  R  1014. 

tached  property,  and  afterwards  An  attempt,  though  unsuccessful, 
made  claim  on  the  note  against  his  to  establish  a  material-man's  lien  for 
estate  and  procured  a  dividend  of  the  property  is  a  waiver  of  the  right 
twenty-five  per  cent.  (See  Beach's  to  retake  it.  Hickman  v.  Richburg 
Appeal,  58  Cohxl  464,  20  AtL  R  475.)  (1890),  122  Ala.  638,  26  &  R  13a 
The  seller  then  sought  to  recover  the  Where  the  seller  sues  for  the  price 
property,  but  it  was  held  that  she  and  attaches  or  levies  upon  the  prop- 
had  made  an  election  of  remedies  by  erty  in  question  as  the  property  of 
her  efforts  to  recover  the  price  and  the  vendee,  he  thereby  treats  the 
could  therefore  not  recover  the  prop-  contract  as  absolute.  Tanner  Engine 
erty.  Ckx  v.  Hall,  80  Ala.  628,  7  S.  R  187; 
In  Holt  Mfg.  CJo.  V.  Ewing,  100  CaL  Montgomery  Iron  Works  v.  Smith, 
353,  42  Pac.  R  435.  there  was  a  con-  08  Ala.  644^  13  &  R  525;  Fuller  v. 
tract  for  the  sale  of  harvesting  ma-  Eames,  108  Ala.  464, 10  S.  R  366;  Al- 
chinery  for  which  the  vendee  gave  bright  v.  Meredith,  58  Ohio  St  194, 
his  notes,  and  also  agreed  that  if  he  50  N.  K  R  710. 
made,  default  the  vendor  might,  at  But  in  Matthews  v.  Lucia,  55  Vt. 
his  option,  without  notice  and  with  308,  where  the  seller  at  first  sued  and 
or  without  legal  proceedings,  take  attached  the  goods,  and  then  discon- 
and   retain    the   property,  and  all  tinned  tlie  suit  and  took  the  goods 
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subsequent  action  for  the  price  ?  The  cases  generally  answer 
this  question  in  the  aflBrmative,  though  they  often  proceed  upon 
different  reasons  and  are  not  all  capable  of  being  reconciled.  It 
is  said  in  some  of  them  that  this  is  simply  another  case  of  elec- 
tion of  remedies;  that  the  vendor  may  either  retake  his  goods 
or  proceed  for  the  price,  and,  if  he  does  one  of  these  things,  he 
cannot  afterwards  do  the  other.^  In  other  of  the  cases  it  is 
said  that  when  the  seller  reclaims  the  property  he  destroys  the 
consideration  for  which  the  promise  to  pay  was  given,  and  that 
therefore  the  promise  is  thenceforward  nvdum  pactum}    In 

under  the  contract,  it  was  held  that  that  nothing  should  "constitute  a 
the  action  was  not  a  conclusive  eleo-  defense  or  offset  or  delay  prompt 
tion,  citing  Child  v.  Allen,  83  Vt  47&  payment  of  this  note  in  full  at  ma- 
in Thomason  t.  Lewis,  108  Ala.  turity,*'  it  was  held  that  though  the 
426, 15  S.  R.  880,  a  suit  on  the  notes  vendor  had  reclaimed  and  resold  the 
to  judgment,  but  the  judgment  not  property  and  applied  the  proceeds  on 
being  paid,  was  held  not  to  be  a  con-  the  note,  he  oould  sue  on  the  note 
elusive  election  which  would  bar  the  for  the  balance^  Dederick  t.  Wolfe, 
recovery  of  the  property,  where  the  68  Miss.  500,  9  S.  R.  850. 
contract  was  that  the  title  was  not  In  Georgia  a  recovery  of  judgment 
to  pass  until  the  notes  were  paid  in  and  its  part  payment  do  not  bar  seller 
full;  and  the  same  ruling  in  a  like  of  right  of  action  against  the  goods 
case,  where  the  rights  of  third  per-  for  the  balance.  Jones  v.  Snider,  99 
sons  had  not  intervened,  was  made  Ga.  276,  25  S.  £.  R.  668;  Bo  wen  v. 
in  Can^pbell  Printing  Press  Co.  ▼.  Frick,  75  Ga.  786. 
Rockaway  Pub.  Ca,  56  N.  J.  L.  676^  A  transfer  to  third  persons,  apart 
29  AtL  R  681.  from  the  contract  itself,  of  the  notes 
In  Fuller  t.  Byrne,  102  Mich.  461,  given  for  the  price,  is  an  election  to 
60  N.  W.  R  980,  the  agreement  was  make  the  sale  absolute.  Merchants', 
that  the  property  should  remain  the  etc.  Bank  v.  Thomas,  69  Tex.  237; 
seller's  until  the  price*' and  any  judg-  Parlin  v.  Harrell,  8  Tex.  Civ.  Appi 
ment  rendered  thereon  is  paid  in  868,  27  S.  W.  R  1087. 
fulL"  Hdd,  that  the  title  did  not  ^Thus  in  Dowdell  t.  Empire  Furn. 
pass  until  the  judgment  was  paid.  Ca,  84  Ala.  816,  it  is  said  that  a  claim 
Kirkwood  t.  Hozie,  95  Mich.  62,  was  upon  the  purchase  price  after  the 
cited.  property  has  been  retaken  is  an  an- 
In  Mississippi  the  seller  may  sue  tagonistic  position  which  cannot  be 
upon  the  note  and  replevy  property  maintained. 

at  the  same  time,  but  he.  can  have  ^  So  held  in  Minnesota.    Aultman 

but  one  satisfaction.    McPherson  v.  t.  Olson,  43  Minn.  409,  45  N.  W.  R. 

Acme  Lumber  Co.,  70  Misa  649,  12  S*  852,  following  Minneapolis  Harvester 

R  857.  Works  v.  Hally,  27  Minn.  495,  8  N.  W. 

Where  there  was  an  absolute  prom-  R  597,  and  distinguishing  Third  Nat. 

ise  to  pay,  and  the  contract  stipulated  Bank  v.  Armstrong,  25  Minn.  530.  See 
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still  other  cases  it  is  held  that,  however  it  may  be  in  name,  the 
reclamation  of  the  property  is,  in  fact,  a  rescission  of  the  con- 
tract, upon  which  thereafter  no  action  can  be  maintained.^  In 
other  cases  still,  although  these  proceed  upon  a  different  and 

also  Perkins  v.  Grobben,  116  Mich,  obligation,  and  repossession  of  the 
172,  74  N.  W.  R.  469,  89  L.  IL  A.  815,  machines  the  discharge  of  it  On  de- 
72  Am.  St  R  612.  fault  of  payment  the  plaintiffs  were 
1  Thus  in  Seanor  v.  McLaughlin,  not  bound  to  accept  the  machine  or 
165  Pa.  St  150,  80  AtL  It  717, 82  L^  R.  take  possession  of  it;  they  could  have 
A.  467,  it  appeared  that,  under  a  con-  entered  judgment  on  the  bond,  levied 
tract  in  form  a  lease,  articles  had  on  the  machine  and  any  other  prop- 
been  delivered  which  the  lessee  erty  of  the  defendant  in  satisfaction 
might  buy,  and,  if  he  did,  aU  rent  of  their  demand.  But  they  rescinded 
paid  was  to  apply  on  the  purchase  the  contract  by  retaking  into  their 
prices  He  covenanted  to  pay  the  possession  the  subject  of  it,  which 
*'rent "  and  gave  a  judgment  bond  they  had  a  right  to  do,  and  then  im- 
as  coUateraL  It  was  also  stipulated  mediately  entered  their  bond  and  is- 
that  in  case  of  default  the  property  sued  execution  to  levy  on  other  prop- 
was  to  be*  returned.  The  "  lessee  "  erty  of  defendant,  which  they  had 
paid  one  instalment,  but  then  de-  no  right  to  do,  for  the  contract  or 
faulted,  and  the  ^'lessors"  retook  the  obligation,  to  which  the  bond  was 
property,  refusing  to  surrender  the  collateral,  no  longer  existed.  It  ought 
bond.  They  then  caused  judgment  to  have  been  surrendered  to  defend- 
to  be  entered  against  the  *'  lessee  "  ant  when  he  demanded  it  at  the  time 
on  the  judgment  bond,  and  the  action  plaintifiFs  took  away  the  machine, 
was  to  determine  the  validity  of  that  *'  The  contract  in  this  case  is  not 
judgment  The  court  said  that  the  essentially  different  from  those  in 
lessors  had  two  remedies  or  securi-  CampbeU  v.  Hickok,  140  Pa.  St.  290, 
ties.  They  had  reserved  the  title,  andScott  v.  Hough,  151Pa.  St  680,  in 
and  they  had  the  judgment  bond,  both  of  which  cases  we  held  that  the 
**  Either  remedy  was  complete  in  it-  remedies  were  distinct  and  not  cur 
self,  and  the  plaintiffs,  on  default,  mulativa  If  the  bailor  rescinded  by 
could  adopt  either;  but  they  were  repossessing  himself  of  the  property, 
not  cumulative;  they  could  not  adopt  the  right  of  personal  action  against 
both,  unless  it  was  plainly  expressed  the  bailee  was  at  an  end.  That  the 
in  the  contract  or  a  necessary  impli-  words  'rescission  *  or  *  rescind '  do 
cation  from  its  term&  The  words  of  not  occur  in  this  contract  is  not  ma- 
tfais  contract  negative  such  a  con-  terial.  Rescission  is  a  fact;  the  word 
struction.  The  defendant  stipulates  itself  may  be  used  by  the  contract- 
that  '  if  default  be  made  ...  I  ing  parties  to  indicate  the  right,  but 
hereby  covenant  and  agree  to  return  other  words  may  be  adopted  to  point 
said  machines  .  .  .  and  they  or  out  that  course  of  conduct  of  the  par- 
their  agent  may  resume  actual  pos-  ties  which  shall  constitute  the  fact 
session  of  the  same.'    That  was  the  of  rescission. 

penalty  for  default  on  the  primary  **  The    decision    in    Campbell    y. 
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wholly  tenable  theory,  it  has  been  held  that  the  contract  im- 
posed upon  the  buyer  no  obligation  to  buy  and  pay,  but  simply 
gave  him  an  option  to  do  so;  and  if  he  did  not  pay,  the  seller's 
only  remedy  was  to  reclaim  the  goods.^ 

§  621,  .  But  does  it  necessarily  follow  that  a  recovery  of 

the  property  destroys  the  consideration  for  the  contract,  or  m 

Hickok,  supru,  was  based  on  the  stip-  both.    The  plaintiff  has  taken  pos- 

ulation  of  the  contract  that  the  lessor  session  of  the  property  as  the  owner 

had  the  right,  on  lessee's  failure  to  thereof.    What  have  the  defendants 

pay   any   instalment,   to   repossess  had  as  the  consideration  of  the  note  ? 

himself  of  the  property,  and,  having  They  acquired  no  title  or  interest  in 

exercised  this  right,  the  contract  was  the  property,  and  could  not  imtil  they 

rescinded  in  fact,  and  there  was  an  paid  the  notea    They  could  not  call 

end  of  personal  obligation  on  part  of  the  plaintiff  to  account  for  a  disposi- 

lessee.    While  the  word  'rescinded'  tion  of  the  property,  if  he  has  made 

is  used  in  that  contract,  the  right  to  any,  because  they  had  no  interest 

rescind  and  the  act  necessary  to  a  whatever  in  it,  having  made  default 

rescission  are  plainly  expressed  with-  in  the  payment  of  the  notes,  the 

out  it,  and  the  interpretation  was  vendor  having  exercised  his  right 

fully  warranted  even  if  the  word  had  under  the  contract  to  take  posses- 

not  been  used.  "  sion.    The  defendants  have  simply 

''Here  the  plaintiffs,  in  effect,  in  had  for  the  notes  the  use  of  the  prop- 

their  contract,  stipulated  that  on  de-  erty,  and  for  that  use  they  have  paid 

fault   of  payment   of  rental   they  the  $800,  which  the  contract  gives 

should  have  the  right  to  take  the  the  vendor  the  right  to  so  apply.   The 

machine  back  to  make  good  the  de-  vendor  is  not  entitled  to  the  title  and 

fault;  there  was  default,  and  because  possession  of  the  property,  and  to  be 

of  it  they  took  back  the  machina  paid  for  it  alsa*' 
This  was  both  a  right  to  rescind  and       Where  the  vendor  reclaims  the 

the  exercise  of  the  right,  or  a  rescis-  property  and  then  sells  it  as  his  own, 

sion  in  fact"    (But  see  Durr  v.  Rep-  or  otherwise  appropriates  the  same 

logle,  167  Pa.  St.  847.)  to  his  own  use,  he  does,  in  effect, 

Seanor  v.  McLaughlin  is  cited  and  rescind  the  contract,  and  he  cannot 

followed  in  Perkins  v.  Grobben,  116  afterwards  recover  the  price.    Tufts 

Mich.  172, 74  N.  W.  R  469.  39  L.  R  A.  v.  Brace  (1899).  103  Wis.  841, 79  N.  W. 

815,  where  it  is  said:  "The  contract  R.  414    See  also  Glisson  v.  Heggie 

provides  for  two  way  of  enforcing  it.  (1898),  105  Ga.  30,  81  a  E.  R  lia 
The  plaintiff  might  sue  on  the  note       ^  Hine  v.  Roberts,  48  Ck>nn.  267,  40 

and  retain  the  property  [title]  until  Am.  R 170;  Loomis  v.  Bragg,  50  Conn, 

the  judgment  was  paid,  or  might  re-  238,  47  Am.  R  638;  Beach's  Appeal, 

take  the  property,  and  treat  the  pay-  58  Conn.  464^  20  AtL  R  475;  Rodgers 

ments  up  to  that  time  made  as  pay-  v.  Bachman,  109  CaL  552,  42  Paa  R 

ments  for  the  use,  wear  and  tear  of  448. 
the  machinery,  but  he  cannot  do 
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effect  rescinds  it  ?  As  has  been  seen  before,  these  agreements 
may  usually  be  separated  into  two  parts  —  an  executory  agree- 
ment to  sell,  and  a  bailment  of  the  property.  £ither  of  these 
is  a  valid  contract  and  may  stand  alone.  May  not  the  latter  be 
withdrawn  without  necessarily  defeating  the  former  ?  Clearly 
it  may  be  by  express  terms  of  the  contract ;  but  without  express 
provisions  to  that  effect,  may  not  the  contract  be  so  interpreted 
as  to  permit  of  this  result  ?  This  must  depend  upon  the  con- 
tract. If  by  a  fair  interpretation  of  the  contract  the  seller  may, 
upon  default  in  payment  or  otherwise,  have  a  right  to  resume 
possession,  may  he  not  do  so  without  rescinding,  but  holding 
the  property  still  subject  to  the  contract,  ready  to  be  restored 
if  payment  is  made  ? 

§  622, .  In  such  a  case  *  as  this  the  court  said :  ^  The  con- 
tract provides  expressly  that  the  title  to  the  property  shall  con- 
tinue to  remain  in  plaintiff  until  the  apparatus  is  paid  for,  and 
that,  in  case  of  the  non-payment  of  either  of  the  notes  at  maturity, 
the  p^intiff  shall  have  the  right  to  take  possession  of  the  prop- 
erty; but  it  contains  no  provision  that  such  act  shall  operate  as 
a  rescission  of  the  contract  or  a  forfeiture  of  the  payments 
thereon.  The  reduction  of  the  property  to  possession  by  the 
plaintiff  does  not  excuse  performance  by  defendant,  as  defend- 
ant lias  the  right,  upon  payment  of  the  amount  due,  to  a  return 
of  the  property.  Plaintiff  had  the  right,  under  the  express 
conditions  of  the  contract,  to  secure  himself  by  taking^posses- 
sion,  and  the  exercise  of  this  right  under  the  contract  did  not 
entitle  the  defendant  to  rescind  the  contract,  or  to  a  recovery 
of  the  amount  paid,  or  to  a  delivery  to  him  of  the  unpaid  notes; 
neither  did  it  give  him  any  lien  upon  the  property  for  the 
amount  paid  by  him.*' 

§  623. .  And  where  the  contract  provided  that  the  seller, 

if  he  should  deem  himself  insecure,  might  take  possession  of 
the  property,  even  before  the  debt  was  due,  and  might  sell  the 

1  Tafts  v.  D'Aroambal,  85  Mich.  185,    B.  A*  448.    See  also  Latham  y.  Sum- 
48  N.  W.  R.  497,24  Am.  St  B.79, 12 L.    ner,  89  UL  233,  81  Am.  R.  7a 
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property  at  public  or  private  ssile,  and,  after  applying  the  net 
proceeds  upon  the  debt,  recover  the  unpaid  balance,  it  was  held 
that  this  was  a  valid  and  binding  contract  by  which  the  parties 
must  abide.^ 

§  624. Waiver  by  vendor  of  right  to  retake  property. 

The  conditional  vendor  may  not  only  elect  some  other  remedy, 
but  he  may  also,  by  his  conduct,  waive  or  lose  his  right  to  re- 
take the  goods  in  case  of  default,  both  as  against  the  condi- 
tional purchaser  and  those  who  succeed  to  his' rights,  and  thus 
be  remitted  to  his  remedy  against  the  person  merely.* 

This  question  of  waiver  has  been  already  touched  upon,*  and 
no  general  rule  can  be  laid  down  in  reference  to  it,  other  than 
that  a  waiver  may  be  inferred  wherever  the  conduct  of  the 
conditional  vendor  is  inconsistent  with  the  idea  that  he  still 
expects  to  enforce  a  return  of  the  goods  if  the  conditions  be 
not  performed.*  "Whether  such  is  the  case  or  not  is  a  question 
of  fact  for  the  jury.* 

1  McCormick  Harv.  Mach.  Ca  ▼.  fact  that  the  vendee  is  permitted  to 

Koch  (1899),  8  OkL  874,  58  Paa  R  manufacture   into  goods  materials 

620.  To  the  same  effect:  Dederickv.  sold  conditionally,  and  to  sell  the 

Wolfe  (1891),  68  Miss.  500,  9  a  R  850.  goods  upon  the  express  agreement 

s  Bobbins  v.  Phillips,  68  Ma  100.  that  the  proceeds  shall  be  applied 

•  See  ante,  §  609.  upon  the  price,  is  not  a  waiver.  Pren- 

*  A  vendor  of  personal  property  tiss  Tool  Ca  v.  Schirmer,  186  N.  Y. 
who  reserves  title  until  the  pur-  305,  32  N.  E.  R  849.  Taking  a  chat- 
chase  price  is  paid  does  not  waive  tel  mortgage  upon  other  property  is 
his  right  to  retake  the  property  on  not  a  waiver.  Montgomery  Iron 
default  by  advising  a  creditor  of  the  Works  v.  Smith,  98  Ala.  644, 13  S.  R 
vendee  with  knowledge  of  the  reser-  525;  Cherry  v.  Arthur,  5  Wash.  787, 
vation  to  take  a  mortgage  upon  the  32  Pac.  R  744;  Pettyplace  v.  Manu- 
property.  Ames  Iron  Works  v.  Rich-  facturing  Ca,  103  Mich.  155, 61  N.  W. 
ardson,  65  Ark.  642, 18  a  W.  R  381.  R  266. 

Taking  a  note  for  an  instalment  due,  Taking  and  foreclosing  a  mortgage 

the  note  being  unpaid,  is  not  a  waiver  on  the  property  itself  is  a  waiver 

of  the  right  to  retake.  Levan  v.  Wil-  (Hinchman  v.  Point  Defiance  Ry.  Ca, 

ten,  135  Pa.  St  61, 19  AtL  R  945.  The  14  Wash.  349,  44  Paa  R  867),  but  not 

» Goslen  v.  Campbell,  88  Me.  450, 34    v.  Thompson,  78  Wia  256,  47  N.  W. 
AtL  R  265;  Quimby  v.  Lowell,  89  Me.    R  606;  Page  v.  Edwards,  64  Vt.  124, 
547,  36  Atl.  R  902;  Peabody  v.  Ma-    23  AtL  R  917. 
guire,  79  Me.  572, 12  AtL  R  630;  Wing 
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§625.  Tendee  has  usually  no  election, —  The  choice  of 
courses  of  conduct  in  these  cases  is  usually  the  privilege  of  the 
seller  only.  Contracts  may  undoubtedly  be  so  framed  as  to 
give  to  the  conditional  purchaser  the  option  either  to  return 
the  goods  and  be  released  from  his  obligation  to  pay  for  them, 
or  to  keep  and  pay  for  them,  and  such  a  construction  has  been 
put  upon  contracts  in  a  few  cases,^  although  other  courts  upon 
the  same  contracts  would  probably  have  reached  different  con- 
clusions. In  the  great  majority  of  cases,  however,  the  obliga- 
tion of  the  conditional  purchaser  to  buy  and  pay  for  the  goods 
is  a  fixed  and  absolute  one,  from  which  he  cannot  relieve  him- 
self by  tendering  back  the  goods.'  And,  on  the  other  hand, 
the  vendor's  right  of  election,  considered  in  the  preceding  sec- 
tions, does  not  arise  until  the  vendee  is  in  default;  up  to  that 
time  the  obligation  of  the  former  to  sell  is  usually  as  absolute 
and  irrevocable  as  that  of  the  latter  to  buy. 

§  626.  Yendor's  right  to  take  possession  upon  default  — 
Entry  upon  premises — License. —  It  is  customary,  in  con- 
where  the  property  is  then  redeliv-  pear  to  be  the  unconditional  owner 
ered  to  the  vendee  under  the  original  and  to  sell  the  goods  as  such  (Foster 
contract  (Gk)odkind  v.  Gilliam,  19  v.  Warner,  49  Mich.  641, 14  N.  W.  R 
Mont.  385,  48  Paa  B.  548),  nor  where  673),  and  where  the  vendor  led  cred- 
the  mortgage  is  taken  on  this  and  iters  to  believe  the  sale  was  absolutBi 
other  property  as  further  security,  Brayton  v.  Harding,  56  IlL  App.  862. 
with  no  intention  of  waiving  the  ^  Such  was  claimed  and  tacitly  ad- 
condition.  Page  V.  Edwards,  64  Vt.  mitted  in  Beach's  Appeal,  58  Conn. 
124  Endeavoring,  though  without  4U,  20  AtL  R.  475,  to  be  the  effect  of 
success,  to  establish  a  material-man's  Hine  v.  Roberts,  48  Conn.  267, 40  Am. 
lien  for  the  price,  is  a  waiver.  Hick-  R  170,  and  Loomis  v.  Bragg,  50  Conn, 
man  v.  Richburg  (1899),  122  Ala.  638,  228,  47  Am.  R  63a  So  also  Rodgers 
26  S.  R  136.  V.  Bachman,  109  Cal  552,  42  Paa  R 

But  where  the  vendor  knows  that  448.    See  also  the  contracts  of  "  Sale 

logs   contracted  to  be   sold  condi-  or  Return,"  post,  ^  675  et  seq. 

tionally  are  being  removed  to  the  ^Appleton  v.  Norwalk  Library  As- 

vendee's  miU,  sawed  into  lumber  and  sociation,  53  Conn.  4  22  Atl  R  681 ; 

sold  to  third  persons  for  removal  by  Beach's  Appeal,  supra;  Greist  v.  Stier, 

them,  and  does  not  object,  there  is  134  Pa.  St  216, 19  AtL  R  505;  Finlay 

evidence  of  waiver  to  go  to  the  jury.  v.  Ludden   &   Bates   South.  Musio 

Wing  V.  Thompson,  78  Wis.  25a  And  House  (1898),  105  Ga.  264,  31  a  E.  R 

so  where  the  vendor,  through  his  180. 
agents,  permitted  the  vendee  to  ap- 

88  513 


§  626.]  LAW   OF  SALE.  [boOK   IL 

tracts  of  this  nature,  to  expressly  stipulate  that  the  vendor,  in 
case  of  the  buyer's  default,  may  resume  possession  of  the  goods, 
and  that  for  this  purpose  he  may  enter  upon  the  buyer's  prem- 
ises and  remove  them.  But  even  in  the  absence  of  such  an  ex- 
press stipulation  —  there  being  no  agreement  to  the  contrary, — 
the  seller  would  have  the  right  to  resume  possession;  and  if  the' 
goods  had  been  placed  by  the  buyer  upon  his  premises,  the 
seller  would,  it  is  held,  have  an  implied  but  irrevocable  license 
to  enter  upon  the  buyer's  premises  to  remove  the  goods.* 

1  Heath  v.  Randall,  4  Cush.  (Mas&)  in  the  mortgagor's  poesession.    Mo- 

195.  Leod  v.  Jones,  105  Mass.  40S,  7  Am. 

The  right  reserved  by  the  contract  R  539.    But  after  foreclosure  the 

to  enter  upon  the  bu7er*8  premises  mortgagee  has  an   implied  irrevo- 

to  retake  the  goods  is  irrevocable,  cable  license  to  enter  and  carry  away 

Walsh  V.  Taylor,  89  Md.  592.  his  goods.    McNeal  v.  Emerson,  15 

In  Smith  v.  Hale  (1893X 158  Masa  178,  Gray,  384  Where  a  piano  was  hired 
83  N.  £.  R  493, 35  Am.  St  R  485,  there  for  an  indefinite  time,  with  no  agree- 
had  been  an  exchange  of  a  buggy  ment  giving  to  the  owner  a  right  to 
for  a  heifer.  The  buggy  was  war-  enter  the  hirer's  premises  and  re- 
ranted,  and  there  was  a  breach  of  the  claim  the  piano  without  demand  or 
warranty  under  circumstances  en-  notice,  it  was  held  that  he  had 
titling  the  person  who  acquired  the  no  implied  license  to  do  sa  Smith 
buggy  to  rescind.  She  tendered  back  v.  Pierce^  110  Mass.  85.  But  where 
the  buggy  and  demanded  the  heifer,  one  sells  personal  property  which  is 
which  was  refused.  She  thereupon  on  his  own  land,  the  purchaser  has  an 
entered  upon  the  other's  land  and  implied  license  to  enter  and  take  it 
took  the  heifer,  and  this  action  re-  away.  Nettleton  v.  Sikes,  8  Met  a  84; 
suited.  The  court  said:  ** The  most  Giles  v.  Simonds,  15  Gray,  441, 77  Am. 
important  question  in  the  case  is  Dec.  873.  In  the  present  case,  on  the 
whether,  on  these  facts,  the  defend-  facts  assumed,  the  defendant  had  a 
ant  had  a  right  to  enter  upon  the  right  to  the  possession  of  her  heifer 
plaintiff's  premises  and  reclaim  her  under  her  bargain  with  the  plaintiff, 
heifer.  We  are'  of  opinion  that  she  and  it  was  the  plaintiff  s  duty  to 
had.  It  is  true  that  it  has  been  held  restore  it,  .and  the  defendant  had 
tiiat,  where  nothing  appears  except  demanded  it,  and  the  plaintiff  had 
that  the  goods  of  one  person  are  upon  refused  to  deliver  it,  and  in  this  state 
the  land  of  another,  the  owner  of  the  of  things,  under  the  agreement  be- 
goods  has  no  implied  license  from  the  tween  them,  the  law  gave  the  defend- 
owner  of  the  land  to  enter  and  take  ant  a  right  to  enter  and  tahe  away 
them  away.  Anthony  v.  Haneys,  8  the  heifer  in  the  way  in  which  she 
Bing.  18a  And  this  rule  has  been  did  it  Drake  v.  Wells,  11  Allen,  141 ; 
applied  to  the  case  of  a  mortgage  Heath  v.  Randall,  4  Cush.  195;  Cooley 
of  personal  property  before  foreclos-  on  Torts,  50  et  seq." 
ure,  if  the  goods   have   been   left 
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OH.  III.]  CONDITIONAL  SALE   OF   SPECIFIC   CHATTELS.  [§  627. 

The  seller  may  act  in  person  or  by  his  agent,  and  it  is  not 
necessary  that  the  agent  should  have  or  should  exhibit  any 
authority  in  writing.^  If  the  seller  goes  in  person,  he  may  take 
with  bim  such  agents  or  assistants  as  are  necessary  to  remove 
the  goods.* 

§  627.  .  Acting  in  pursuance  of  such  a  license,  and  ex- 

etGising  his  right  at  a  reasonable  time  and  in  a  reasonable  man- 
ner, the  seller  needs  no  legal  process  or  other  warrant,  and  is 
not  liable  as  a  trespasser  for  his  act.*  If,  however,  he  seeks  to 
enter  at  an  unreasonable  time  or  in  an  unreasonable  manner, 
he  may  lawfully  be  resisted,  and  will  make  himself  liable  in 
damages  if  he  persists.* 

1  North  V.  Williams,  120  Pa.  St.  109,  stated  their  business,  and  sought  ad- 
13  AtL  R  733,  6  Am.  St  R  693.  mission.    She  asked  them  to  wait 

2  Walsh  V.  Taylor,  39  Md.  592;  Drury  two  hours,  when  the  buyer  would  be 
V.  Hervey,  126  Mads.  519.  back,  but  they  declined,  and,  push- 
.  '  Walsh  V.  Taylor,  Heath  v.  Ran-  ing  her  away,  went  in  and  took  the 
dall.  North  v.  Williams,  suprap  Boyd  chattel.  She  sued  the  seller  for  dam- 
T.  Lofton,  84  Ga.  494;  Watertown  ages  for  the  assault,  and  it  was  held 
Steam  Engine  Co.  v.  Davis,  5  Houst.  that  her  request  to  the  servants  to 
(Del)  192.  wait  was  a  reasonable  one  and  that 

The  seller,  acting  in  a  proper  man-  their  act  was  wrongful 
ner,  may  not  only  peaceably  enter       In  Van  Wren  v.  Flynn,  34  La.  Ann. 

the  buyer's  house,  but  he  may  go  into  1158.  furniture  had  been  sold  under 

those  rooms  or  portions  of  it  where  the  condition  that  if  not  paid  for  it 

he  would  be  likely  to  find  his  goods,  could  be  retaken,  and  was  placed  in 

without  being  thereby'  a  trespasser,  the  buyer's  house.     Shortly  before 

Walsh  V.  Taylor,  supra,  the  first  payment  fell  due  the  buyer*s 

*  In  Drury  y.  Hervey,  126  Mass.  wife  became  sick,  and  he  was  obliged 

519,  it  appeared  that  the  purchaser  temporarily  to  take  her  elsewhere, 

of  the  chattel  rented  a  room  in  the  Before  going  he  infonned  the  seller 

house  of  a  third  person  and  there  of  the  facts,  and  stated  that  upon  his 

kept  the  chattel    The  contract  con-  return  he  would  pay;  and  to  this  the 

tained  the  usual  provision  giving  the  seller  made  no  objection.    The  buy- 

sellcr  the  right  to  enter  and  take  er's  absence  was  unexpectedly  pro- 

the  chattel  upon  default.    The  buyer  tracted  by  his  wife's  illness,  so  that 

being  in  default,  the  seller  sent  his  he  did  not  return  until   nearly  a 

servants  to  get  the  chattel    They  month  after  the  last  payment  was 

found  that  the  buyer  was  not  in,  due.    Not  hearing  anything  further 

and  that  the  owner  of  the  house  from  the  buyer,  the  seller  went  one 

was  away,  but  his  wife  was  pres-  day  with  men  and  wagon  to  the  buy- 

ent.    They  showed  her  the  contract,  er's  house,  which  other  members  of 
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§  628.]  LAW   OF   SALE.  [bOOK    II. 

The  law,  moreover,  does  not  encourage  a  forcible  assertion 
of  one's  rights,  and  even  though  the  seller  may  have  an  irrev- 
ocable license,  if  he  cannot  enter  without  violence  or  a  breach 
of  the  peace,  he  should  desist  from  his  efforts  and  avail  himself 
of  his  legal  remedies.^ 

§  628.  Necessity  of  demand  before  recovery  of  goods. — ^TJpon 
default  by  the  buyer  his  right  to  the  further  possession  of  the 

his  family  were  occupying,  stated  The  buyer  being  in  default,  the  seller 
that  he  had  come  for  the  furniture,  sent  his  agent  to  take  away  the  piana 
and,  disregarding  their  statement  The  agent  rang  the  bell  and  was  ad- 
that  the  buyer  was  expected  and  mltted  to  or  entered  the  entry  or 
their  request  that  he  defer  until  the  vestibule  (the  case  does  not  disclose 
buyer  returned,  took  away  the  fur-  by  whom  he  was  admitted).  Here 
niture.  That  night  the  buyer  re-  the  buyer  met  the  agent  and  asked 
turned  with  his  invalid  wife  and  him  what  he  wanted,  and  the  agent 
children  and  foun4  their  sleeping  replied  that  he  had  come  to  tune  the 
apartments  denuded  of  furnitiire,  so  piana  The  buyer  asked  the  agent 
that  they  had  to  seek  accommoda-  to  wait  while  he  went  to  call  his  wife, 
tions  elsewhere.  The  buyer  sued  the  While  the  buyer  was  thus  gone,  the 
seller  for  damages  and  was  permitted  agent,  having  apparently  admitted 
to  recover.  "The  agreement  estab-  other  servants  of  the  seller,  went 
lished  on  this  record,"  said  the  court,  with  them  into  the  parlor,  where  the 
"  cannot  shield  the  conduct  of  the  piano  was,  and  began  to  remote  it. 
defendant  It  does  not  purport,  in  The  buyer  returning  protested,  but 
terms,  to  confer  upon  the  defendant  they  took  the  piano  away.  The 
the  right  to  enter  the  house  of  plaint-  buyer  sued  the  seller  in  trespass,  con- 
ifit  in  his  absence  without  his  con-  tending  that  his  agent  had  obtained 
sent  and  without  notice  and  carry  permission  by  a  subterfuge  and  that 
off  its  contents.  An  agi'eement  con-  his  acts  were  a  trespas&  The  court, 
ferriDg  such  extraordinary  power  however,  held  that  as  the  seller  had 
would  need  to  be  so  clearly  worded  a  right  to  enterand  remove  the  piano, 
and  proven  as  to  leave  nothing  to  the  fact  that  the  agent  gained  ad- 
implication.  The  grant  of  the  simple  mission  by  a  false  reason  did  not 
right  to  retake  his  furniture  on  non-  destroy  the  right.  "  If  a  citizen  de- 
payment  of  the  price  cannot  be  con-  sired  to  see  another  upon  business 
strued  to  embrace  such  power."  which  he  knew  to  be  unpleasant  to 
In  North  v.  Williams,  120  Pa.  St  the  latter,"  said  the  court,  ''and 
109. 13  AtL  R.  723,  6  Am.  St  R  695,  chose  to  assign  some  other  than  the 
supra,  the  contract  for  the  sale  of  a  real  reason  for  asking  admission,  he 
piano  provided  that  in  case  of  default  certainly  would  not  become  a  tres- 
the  seller  or  his  agent  might  ''enter  passer  merely  because  he  failed  to 
into  and  upon  any  premises  where  give  the  true  reason." 
said  piano  may  be,  and  without  let  ^  Drury  v..  Hervey,  126  Mass.  610; 
or  hindrance  take  away  the  same."  Churchill  v.  Hulbert,  110  Mass.  42. 
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€H.  III.]  CONDITIONAL  SALE  OF  BPECIFIO   CHATTELS.  [§  628. 

goods  ordinarily  ceases,  and  the  seller  is  again  invested  not  only 
with  the  title  but  with  the  right  to  the  immediate  possession 
of  the  goods.  Except,  therefore,  in  those  cases,  already  noticed,^ 
in  which  the  vendor  has  permitted  the  vendee  to  believe  that 
a  previous  default  will  not  be  insisted  upon,  and  those  in  which 
the  contract  by  its  terms  requires  a  demand,^  it  is  usually  held 
that  a  demand  for  the  goods  is  not  necessary  to  entitle  the 
vendor  to  retake  the  goods  from  the  vendee  upon  default  or  to 
maintain  replevin  for  their  recovery.*  Some  cases,  however, 
deem  a  demand  necessary.* 

1  See  ante,  §§  609, 624  to  be  due.    Under  such  circum- 

3  In  Wheeler  &  Wilson  Mfg.  Ckx  v.  stances,  if  the  appellant  determined 

Teetzlaff,  53  Wis.  211,  the  court  said:  to  avail  itself  of  the  forfeiture  of  the 

"  The  contract  says  the  appellant  [the  money  paid,  and  assert  its  right  to 

seller]  may,  at  his  option,  take  the  the  possession  and  ownership  of  the 

machine  away  if  the  payments  are  machine,  notwithstanding  it  had  re- 

not  made  according  to  the  terms  of  ceived  eight-ninths  of  the  purchase- 

the  contract.    A  fair  construction  of  money,  it  was  clearly  its  duty  to  give 

this  contract  would  require  the  ap-  the  respondent  unequivocal  notice  of 

pellant  to  give  notice  to  the  respond-  such  determination  on  its  part  before 

ent  that  it  would  exercise  its  option  exercising  that  right   Smith  v.  New- 

to  take  away  the  machine,  on  ao-  land,  9  Hun  (N.  Y.),  553;  Johnston  v. 

count  of  the   non-payment  of  the  Whittemore,  27  Mich*  463;  Giddey  v. 

purchase-money,  before  an  action  Altman,  27  Mich.  206;  Deyoe  v.  Jami« 

could  be  commenced  to  get  posses-  son,  33  Mich.  94;  Cushman  v.  Jewell, 

sion  thereof.    A  demand  of  posses-  7  Hun,  525;  Hutchings  v.  Munger,  41 

sion,  or  notice  to  the  respondent  that  N.  Y.  155. 

the  company  would  exercise  ite  op-  With  reference  to  the  first  portion 
tion  to  take  x>08session  of  the  ma-  of  this  holding,  its  soundness  may  be 
chine,  was  especially  necessary  after  open  to  question;  upon  the  latter 
the  company  had  failed  to  take  im-  ground  it  is  in  accord  with  many 
mediate  advantage  of  the  provision  cases  elsewhere, 
in  the  contract,  and  suffered  the  ma-  ^  In  Hughes  v.  Kelly,  40  Conn.  148, 
chine  to  remain  in  the  respondent's  it  appeared  that  Hughes  had  con- 
possession  for  several  months  after  tracted,  under  the  form  of  a  lease,  to 
such  failure,  during  all  that  time  de-  sell  certain  property  to  one  Spreyer. 
manding  payment  of  the  $o  claimed  Spreyer  paid  part  but  was  in  default 

^Thus  in  Michigan  a  previous  de-  R  336;  and  in  IllinoL«<,  Hamilton  v. 

mand,  where  the  buyer  was  in  law-  Singer  Mfg.  Ca,  54  IlL  370.    So  also 

f  ul  possession  of  the  chattel  "  and  Nattin  v.  Riley,  54  Ark.  30, 14  S.  W. 

had  nearly  paid  for  it,"  was  held  R  1100.    Davis  v.  Emery,  11  N.  H. 

necessary.  New  Home  Sewing  Mach.  230,  which  so  held,  is  distinguished 

Ca  V.  Bothane,  70  Mich.  443, 38  N.  W.  in  Proctor  v.  Tilton,  supra. 
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And  where  the  goods  have,  without  right,  been  transferred 
by  the  original  vendee  to  a  third  person,  the  vendor  may  also, 

« 

as  to  several  payments,  when  the  and  he  had  the  right  to  take  the 

property  was  attached  by  Kelly,  a  horse  wherever  he  could  find  it.    As 

creditor  ot  Spreyer,  as  the  property  Proctor  had  no  right  to  the  poases- 

of  the  latter.    Hughes  brought  re-  sion  against  Winkley  no  demand  was 

plevin  against  Kelly,  having  first  de-  necessary.    Bailey  v.  Colby,  84  N.  H. 

manded  of  him  a  return  of  the  prop-  29;  McFarland  v.  Farmer,  42  N.  H. 

erty,  which   was   refused.    It  was  886, 390.  The  case  differs  from  Davis 

contended  that  as  Hughes  had  not  v.  Emery,  11  N.  H.  280,  where  it  was 

demanded  the  property  of  Spreyer  he  held  that  a  demand  and  a  reasonable 

had  still  the  right  of  possession,  and  notice  to  surrender  the  property  or 

therefore  Hughes  could  not  maintain  perfect  the  title  was  necessary,  be- 

replevin.    To  this  the  court  replied:  cause  by  the  terms  of  the  contract 

'*By  the   terms   of  the  contract  the  bailee  had  an  election  whether 

Hughes  was  at  liberty,  on  the  neglect  he  would  buy  or  not  So  also  in  Kim- 

of  Spreyer  to  pay,  to  take  the  prop-  ball  v.  Famum,  61  N.  H.  848,  a  de- 

erty  into  his   possession   wherever  mand  was  held  necessary  because 

found.    As  the  contract  says  noth-  the  time  of  payment  had  been  ex- 

ing  of  any  demand  to  be  made  pre-  tended  with  an  understanding  that 

vious  to  taking  possession  on  default  the  vendee  might  pay  when  he  could^ 

of  payment,  we  find  no  warrant  for  and  therefore  the  vendee's  possession 

interpolating  such  a  provision  into  was  lawful.*' 

the  contract"  Where  goods  are  sold  for  cash  or 

In  Proctor  v.  Tilton,  65  N.  H.  8, 17  a  note  upon  delivery,  and  delivery  is 

AtL  R  688,  Proctor  was  suing  Tilton,  obtained  without  paying  the  cash  or 

a  deputy  sheriff,  for  taking  on  a  writ  giving  the  note,  the  vendor,  who  has 

of  replevin,  at  the  suit  of  one  Wink-  not  waived  it,  has  the  right  to  regain 

ley,  a  horse  from  the  possession  of  his  goods,  and  no  previous  demand  is 

Proctor.     Tilton  dofended  on   the  necessary.  '  Salomon  v.  Hathaway> 

ground  that  Winkley  at  the  date  of  126  Masa  482;  Stone  v.  Perry,  60  Me. 

^he  replevin  writ  was  entitled  to  pos-  48. 

session.     The  horse  had  been  sgld  It  is  immaterial  to  a  third  person 

conditionally  by  Winkley  to  Proctor,  claiming    rights    in    the   property 

who,  though  often  requested,  had  whether  the  seller  made  a  demand 

paid  no  part  of  the  price.    Said  the  for  it  before  retaking  it  from  the 

court:  "By  the  terms  of  the  contract  vendee.    Moses  v.  Rogers,  62  Vt  84, 

Proctor  had  no  title  to  the  horse.  19  Atl.  R  118. 

He  had  the  possession  with  the  priv-  If  demand  before  replevin  were 
ilege  of  acquiring  a  title  by  payment  necessary,  the  fact  that  the  buyer 
within  a  reasonable  time.  Upon  his  has  secreted  himself  to  prevent  a  de- 
failure  to  make  such  payment  in  a  mand,  or  has  left  the  jurisdiction,  or 
-reasonable  time  his  right  to  the  pos-  denies  the  seller's  rights,  wiU  excuse 
session  of  the  horse  terminated,  and  the  want  of  demand.  WaU  v.  De 
both  the  right  of  property  and  the  Mitkiewicz,  9  D.  C  App.  109. 
right  of  possession  were  in  Winkley,  Where  the  vendor  has  taken  peace- 
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without  demand,  recover  the  goods  or  their  value  from  such 
third  person,  even  though  he  is  a  honafide  purchaser  for  value.^ 

§  639.  Return  of  payments  if  property  retaken  by  seller. — 

Whether  payments  already  made  upon  the  price  by  the  pur- 
chaser are  to  be  returned  to  him  in  case,  for  a  later  default,  the 
goods  are  retaken  by  the  seller,  is  a  question  which  has  given 
rise  to  some  difficulty.  If  the  contract  be  entirely  rescinded 
and  avoided  from  the  beginning,  the  seller,  it  is  held,  must  put 
the  buyer  in  staPu  qicOy  by  restoring  to  him  what  he  has  parted 
with  upon  the  contract.'    But,  as  has  been  seen,  it  is  not  usually 

0 

able  pofisession  of  the  property,  but  In  Drew  v.  Pedlar,  87  CaL  443,  25 

the  vendee  retakes  it  with  force,  the  Paa  R  749,  22  Am.  St  R  257,  a  case 

vendor  need  make  no  demand  before  of  sale  of  land  with  a  stipulation  for 

replevying  it    Hyland  v.  Bohn  Mfg.  forfeiture,  in  which  the  buyer,  after 

Ca,  92  Wis.  157,  65  N.  W.  R  17a  making  a   payment  of  '$1,000,  de- 

^Gilmore V.Newton, 9  AUen(Mas8.X  faulted  until   after  the   stipulated 

171,  85  Am.  Dea  749;  Carter  v.  King-  time,  and  then   tendered  perform- 

man,  103  Mas&  517.    (In  this  case  it  ance,  which  was  refused,  the  court 

was  a  condition  of  the  contract  that  said:  *<  From  the  time  defendants  re- 

the  goods  should  not  be  sold  or  re-  fused  to  accept  payment  and  execute 

moved  without  the  vendor's  consent  a  deed,  the  plaintiff  has  considered 

Having  been  sold  to  and  removed  by  the  contract  rescinded  and  bases  this 

a  third  person,  he  was  held  liable  to  action  partly  upon  that  ground,  his 

the  vendor  as  for  a  con  version,  though  complaint  stating  facts  from  which 

he  had  acted  in  good  faith  and  had  a  rescission  is  a  necessary  inferencei 

parted  with  the  goods  before  a  de-  Under    these     circumstances    the 

mand  was  made  upon  him.)    Galvin  plaintiff  was  entitled  to  recover  the 

T.  Bacon,  11  Ma  28;  Prime  v.  Ck)bb^  one  thousand  doUars  paid  by  him, 

63  Ma  200.  less  such  actual  damages  as  may 

3  Thus  in  Ketchum  v.  Brennan,  53  have  been  sustained  by  the  defend- 

Mlsa  596,  where  the  vendee  had  resold  ants  by  plaintiff's  breach  of  the  con- 

the  property  and  the  vendor  brought  tract    Grey  v.  Tubbs,  43  Gal.  359; 

replevin  for  it  the  court  said:    "A  Cleary  v.  Folger,  84  CaL  316, 18  Am. 

rescission   of  the   contract  by  the  St  R  187." 

plaintiff  was  a  condition  precedent  In  Latham  v.  Davis,  44  Fed.  R  862, 

to  his  right  to  sue  for  the  property;  it  is  said  that  the  better  rule  is  "  that 

and,  to  rescind,  it  was  his  duty  to  re-  in  reclaiming  the  property  the  seller 

turn  or  offer  to  return  to  his  vendee  rescinds  the  contract  in  so  far  as  it 

what  had  been  paid  on  the  contract  has  been  executed,  and  is  thereupon 

of  sala    This  he  did"   But  see  Duke  bound  to  restore  to  the  buyer  any- 

V.  Shackleford,  56  Misa  552,  where  thing  that  he  may  have  received  in 

this  statement  is  explained  and  modi-  the  way  of  payment"  Citing  Hamil- 

fied,  if  not  overruled.  ton  v.  Singer  Mfg.  Ca,  54  IlL  370; 
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necessary  for  the  seller  to  go  so  far  as  to  rescind  the  contract;  * 

he  may  retake  the  property,  in  case  of  a  default,  in  pursuance 
of  the  contract  and  by  its  authority,  and  where  he  does  so  it 

is  well  settled  that,  unless  the  contract  itself  or  some  statute 

Hine  v.  Roberts,  48  Conn.  267, 40  Am.  the  property;  but  it  contains  no  pro- 
It.  170;  Preston  v.  Whitney,  33  Mich,  vision  that  such  act  shaU  operate  as 
260,—  sed  qucere.  a  rescission  of  the  contract  or  a  for- 

In  Brewster  v.  Wooster  (1892),  181  feiture   of  the   payments   thereon. 

N.  Y.  478,  80  N.  £.  R  489,  there  seems  The  reduction  of  the  property  to  pos- 

to  have  been  a  clear  case  of  rescis-  session  by  plaintiff  does  not  excuse 

sion.  performance  by  defendant,  as  def end- 

1  In  Tufts  V.  D'Arcambal,  85  Mich,  ant  has  the  right,  upon  payment  of 

185,  48  N.  W.  R  497,  24  Am.  St  R  79,  the  amount  due,  to  a  return  of  the 

12  li.  R  A.  446,  the  condition  was  property.     Plaintiff  had  the  right, 

that  the  title  should  remain  in  the  under  the  express  conditions  of  the 

seller  until  notes  given  for  the  price  contract,  to  secure  himself  by  taking 

were  paid,  and  that  the  seller  should  possession,  and  the  exercise  of  this 

have  the  right,  in  case  of  default,  right  under  the  contract  did  not  en- 

**  without  process  of  law,  to  enter  title  the  defendant  to  rescind  the 

and  retake  immediate  possession  of  contract,  or  to  a  recovery  of  the 

said  property,  wherever  it  may  be,  amount  paid,  or  to  a  delivery  to  him 

and  remove  the  same."    The  action  of  the  unpaid  notes;  neither  did  it 

was  replevin  to  regain  possession  of  give  him  any  lien  upon  the  property 

the  property  from  the  buyer  in  de-  for  the  amount  paid  by  himu" 

fault,  and  the  buyer  sought  to  im-  Declaring  contraet^Toid.*' — It  is 

press  upon  the  property  a  lien  for  a  common  provision  in  contracts  of 

the  amount  he  had  paid  upon  it.  this  nature  that,  in  case  of  default. 

The  court  said:  **It  wiU  be  observed  the  seller  shall  have  the  right  to  de- 

that  the  contract  here  does  not  pro*  clare  the  contract  "  void,"  recover 

vide  for  a  rescission  thereof  before  the  property,  and  retain  what  has 

plaintiff  should  have  the  right  to  re-  been  paid  upon  it.  What  do  the  imr- 

duce  the  property  to  his  possession,  ties  mean  by  declaring  the  contract 

nor  does  it  provide  that  the  taking  voidf    As  of  what  time  does  it  be- 

of  possession  should  rescind  the  con-  come  voidf    Is  this  equivalent  to  a 

tract  or  work  .\  forfeiture  of  the  resci^on  or  a  termination  merely? 

amount  paid  upon  the  apparatus,  but  If  a  contract  is  void  it  is  of  no  effect 

the  plaintiff  treats  the  contract  as  and  no  rights  can  be  based  upon  it 

still  existing  and  executory.     The  by  either  party.     If  it  is  rescinded 

contract  provides  expressly  that  the  the  parties  must  ordinarily  be  placed 

title  to  the  property  shaU  continue  in  statu  qtw.    If  it  is  terminated  so 

to  remain  in  plaintiff  until  the  ap-  far  as  the  vendee's  right  to  further 

paratus  is  paid  for,  and  that,  in  case  possession  and  longer  time  in  which 

of  the  non-payment  of  either  of  the  to  pay  are  concerned,  this  would  not 

notes  at  maturity,  the  plain  tiff  should  be  inconsistent  with  the  seller's  rem- 

have  the  right  to  take  possession  of  edyunder  the  contract,  or  with  rights 
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expressly  requires  it,  he  is  not  obliged  to  restore  what  he  has 
received,  as  a  condition  precedent  to  resuming  possession.* 
Statutes,  however,  in  some  States  do  require  it.' 

still  remaining  in  the  buyer.  Ordi-  88  Me.  867,  84  AtL  R  176,  83  L.  R  A. 
narily  a  provision  in  a  contract  that  592;  Duke  v.  Shackleford,  56  Miss.  553. 
it  shall  be  ''void"  in  a  certain  conr  ''The  plaintiff  [seller]  was  entitled 
tingenoy  means  only  that  it  may  be  to  the  possession  of  the  property 
treated  as  voidable.  In  Preston  v.  without  paying  back  anything  to 
Whitney,  23  Mich.  260,  the  stipula-  the  defendant;  and  whether  the  de- 
tion  was  that  on  default  the  seller  fendant  shoidd  ever  receive  any- 
should  be  entitled  to  possession, ''and  thing  back,  or  should  be  paid  any- 
said  agreement  to  sell  .  .  •  shall  thing  for  what  he  had  already  paid 
become  void."  Said  the  court:  "From  to  the  plaintiff,  is  a  question  for  fur- 
the  time  of  the  taking  of  possession  ther  consideration."  Fleck  v.  War- 
the  agreement  for  the  sale  may  be  ner,  25  Kan.  492. 
treated  as  void,  or  more  properly  as  ^Thus,  in  Ohio  the  vendor  cannot 
terminated."  In  Johnston  v.  Whitte*  retake  the  property  without  tender- 
more,  27  Mich.  463,  the  provision  was  ing  back  to  the  purchaser  the  amount 
that  in  case  of  default  the  seller  paid  by  him  "  after  deducting  there- 
might  declare  the  agreement  void,  from  a  reasonable  comi)ensation  for 
recover  the  property,  and  retain  the  the  use  of  such  property."  Acts  1885, 
payments  ahready  made  as  damages  p.  239,  §  2;  Speyer  v.  Baker,  59  Ohio 
for  the  non-performance  of  the  agree-  St  11,  51  N.  E.  R  442;  Albright  v. 
ment  See  also  Hayes  v.  Nashville,  Meredith,  58  Ohio  St  194,  50  N.  E.  R 
47  XJ.  S.  App  718.  719.  This  statute  is  constitutional. 
1  Unless  the  contract  so  provides,  Weil  v.  State,  46  Ohio  St  450,  21  N. 
a  return  of  what  has  been  received  R  R  643. 

under  it  is  not  a  condition  prece-  A  substantially  similar  statute  ex- 
dent  to  the  vendor^s  right  to  recover  ists  in  Missouri.  R  S.  1879.  §  2508. 
the  property  on  the  seller*s  default  In  Vermont  and  Tennessee  the 
"Strictly  speaking,  his  action  in  re-  vendee's  rights  are  protected  by' re- 
taking the  property  is  not  a  rescission  quiring  a  foreclosure  by  public  sale, 
of  the  contract,  but  in  pursuance  of  See  French  v.  Oamer,  67  Vt  427; 
it"  Fairbanks  v.  Malloy,  16  IlL  App.  Lieberman  v.  Puckett.  94  Tenn.  273. 
277.  Retaking  the  property  by  the  In  Louisiana  purchasers  of  sewing 
seller  on  default  is  "in  affirmance,  machines  are  protected.  Jenks  v. 
and  not  in  avoidance,  of  the  con-  Howe  Sewing  Mach.  Co.,  34  La.  Ann. 
tract   and  the   seller   having   per-  1241. 

formed  on  his  part  the  purchaser  In  Georgia,  under  the  code  and 

could  have  no  right  to  rescind  it  or  practice,  the  court  may  "  mould  the 

to  treat  it  as  rescinded."     Singer  verdict  so  as  to  do  full  justice  to  the 

Mfg.  Ca  V.  Treadway.  4  111.  App.  57.  parties,  and  in  the  same  manner  as 

To  same  effect:  Latham  v.  Sumner,  a  decree  in  equity."    Hays  v.  Jordan, 

89  IlL  238,  31  Am.  R  79;  Tufts  v.  85  Qa.  741, 11  a  E.  R  833,  9  L.  R  A. 

D'Arcambal.  supra;  White  v.  Oakes,  373. 
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§  630, :  Equities  of  purchaser. —  Whether  the  buyer, 

after  such  retaking, —  not  a  rescission, —  has  any  rights  or 
equities  by  reason  of  his  payments,  which  may  be  made  effectual 
by  any  means,  is  also  a  question  of  some  uncertainty.  It  is 
usual,  in  the  contract,  to  expressly  stipulate  that  payments  al- 
ready made  shall  be  forfeited  to  the  seller,  either  as  compensa- 
tion for  use  and  depreciation  or  as  liquidated  damages  for  the 
breach  of  the  contract.  Stipulations  of  this  nature,  when 
clearly  declared  and  reasonable  in  amount,  are  constantly  en- 
forced under  the  well- settled  rules  governing  liquidated  dam- 
ages;* but  even  where  the  stipulation  is  not  thus  reasonable, 
it  is  diflScult  to  see  what  standing  the  vendee,  in  default,  can 
have  in  a  court  of  law  to  recover  from  the  vendor  the  excess 
after  satisfying  the  latter's  reasonable  demands.*  A  court  of 
equity  may  give  relief,'  but  an  adjustment  of  equities  cannot 
be  worked  out  in  an  action  of  replevin  brought  by  the  vendor 
to  recover  the  goods  upon  default,*  though  trover  may  be  found 
more  flexible.* 

§  631. How  when  action  against  tliird  person,— In 

actions  by  the  vendor  against  third  persons  to  recover  as  for  a 
conversion  of  the  goods  by  them,  it  is  held  that  he  may  recover 
the  full  value  of  the  goods  without  any  deduction  for  what 
may  have  been  paid  by  the  original  vendee.* 

§632.  Return  of  notes  received.— The  buyer's  note 

for  the  price  is  often  made  a  part  of  the  contract  of  sale.  Fre- 
quently the  stipulations  showing  the  conditional  character  of 

1  See,  e,  g.,  Wheeler  &  Wilson  Mfg.    Mich.  46S,  where,  in  an   action  of 
Ca  V.  Jacobs,  2  N.  Y.  Misa  286.  '  trover,  the  seller  was  permitted  to 

2  See  Lowrie  v.  Gourlay,  112  Mich,    recover  only  according  to  his  inter- 
641,  71  N.  W.  R  174;   Satterlee  v.    est 

Cronkhite,  114  Mich.  634,  72  N.  W.  R,       « Angier  v.  Taunton  Paper  Ckx,  1 

616.  Gray  (Mass.),  621,  61  Am.  Dec  436 

'  See  Lowrie  v.  Gourlay,  supra.  Carter  v.  Kingman,  103  Mass.  617 

*Ryan  v.  Wayson,  108  Mich.  519,  Coloord  v.  McDonald,  128  Masa  470 

66  N.  W.  R  370;  Thirlby  v.  Rainbow,  Brown  v.  Haynes,  52  Ma  678;  Everett 

93  Mich.  164,  53  N.  W.  R  159.  v.  HaU,  67  Me.  497. 
*See  Johnston  v.  Whittemore,  27 
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the  contract  of  sale  are  incorporated  in  or  attached  to  the  note ; 
on  other  occasions  the  note  is  physically  entirely  separate. 
Whether  such  a  note  is  to  be  returned  upon  a  recovery  of  the 
property  depends  largely  upon  the  considerations  mentioned 
in  the  prece<ling  sections.  If  the  note  were  taken  as  payment, 
"either  absolute  or  conditional,"  it  was  said  in  one  case,*  "it 
might  well  be  argued  that,  as  the  plaintiffs  [the  sellers]  were 
not  entitled  both  to  the  property  and  to  the  purchase  price  of 
the  property,  they  would  be  put  to  their  election,  and,  if  they 
insisted  upon  recaption  of  the  property,  they  could  only  take 
it  after  a  surrender  of  the  notes."  So,  where  the  note  and  the 
contract  are  separate,  a  transfer  of  the  note,  apart  from  the 
contract,  thus  putting  it  out  of  the  seller's  power  to  return  it, 
is  evidence  that  he  elects  to  treat  it  as  payment,  and  this  pre- 
cludes recovery  of  the  goods.* 

§  633.  .  In  the  ordinary  case,  however,  the  note  is  not 

payment,  but  simply  evidence  of  the  undertaking  of  the  vendee ; 
and  while  if  the  seller  rescind  he  should  return  the  note,  he  is 
usually,  as  has  been  seen,  not  obliged  to  rescind,  nor  is  he  bound 
to  surrender  the  evidence  of  the  contract.*  If  a  return  in  such 
a  case  becomes  necessary,  as  where  the  action  is  for  damages 
or  a  deficiency  after  sale,  restitution  upon  the  trial  would  un- 
doubtedly suffice.* 

§  634.  Bestrnction  of  property  before  payment. — The  ques- 
tion of  the  effect  of  the  accidental  destruction  of  the  property 
before  it  was  fully  paid  for  has  also  given  rise  to  decisions  ap- 
parently in  conflict.  The  true  view  would  seem  to  be  that  the 
loss  follows  the  title.*^    Hence  in  the  case  of  the  conditional 

1  Van  AUen  v.  Francis  (1899),  123  8  &  W.  R  868;  Lippincott  v.  Rich 

CaL  474,  56  Pac  R  889,  citing  Segrist  (1900),  —  Utah,  — ,  61  Paa  R  536.  See 

V.  Crabtree^  181 U.  a  287, 9  Sup.  Ct  R  also  Fleck  v.  Warner.  25  Kan.  492; 

687.  Bauendahl  v.  Horr,  7  Blatch.  548, 

a  5f  erchants*  Bank  v.  Thomas  (1887),  Fed.  Cas.  Na  1,1  la 

69  Tex.  237;  Parlin,  etc.  Ca  v.  Harrell  <  See  Brewer  v.  Ford  (1889),  54  Hun 

(1894),  8  Tex.  Civ.  Ap.  868,  27  aW.  R  (N.  Y.),  116. 

1084          '  &  See  Williams  y.  Allen,  10  Humph. 

»Kirby  v.  Tompkins,  48  Ark.  273,  (Tenn.)  887,  51  Am.  Dea709;  Black 
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contract  to  sell,  where  no  title  passes  until  payment  in  full,  the 
loss,  unless  otherwise  provided  by  the  contract,  would  fall  upon 
the  party  agreeing  to  sell;  while  in  the  case  of  a  sale  upon 
condition  subsequent  the  loss  would  fall  'upon  the  purchaser ; 
and  so  the  decisions  are,  when  not  complicated  by  other  facts.* 

§  635.  .  At  the  same  time  it  is  possible  that,  even  in 

case  of  a  contract  of  the  first  kind,  the  party  undertaking  to 
sell  may,  by  the  terms  of  the  agreement,  be  entitled  to  recover 
the  sum  agreed  to  be  paid  notwithstanding  the  destruction  of 
the  property.  In  one  case  *  the  defendant  Burnley  had  entered 
into  a  contract  for  the  purchase  of  a  soda  fountain  from  the 
plaintiff  Tufts  and  had  given  his  notes  for  the  amount  payable 
at  different  times.  These  notes  stipulated  that  the  title  should 
remain  in  Tufts  until  payment,  and  in  case  of  default  in  pay- 
ment of  any  one  of  them  he  might  resume  possession.  After 
part  of  the  notes  had  been  paid,  the  property  while  in  posses- 
sion of  Burnley  was  burned  without  his  fault,  and  he  refused 
to  pay  the  remaining  notes.  Tufts  sued  to  recover  on  these 
notes  and  succeeded.  Said  the  court:  "Burnley  uncondition- 
ally and  absolutely  promised  tD  pay  a  certain  sum  for  the  prop- 

V.  Webb.  20  Ohio,  304,  55  Am.  Dec.  «  Burnley  v.  Tufts,  66  Misa  48,  5  S. 
456.  R  627, 14  Am.  St  R  540.  This  case 
iSee  Swallow  v.  Eraery,  111  Mass.  was  approved  and  followed  in  Tufts 
355:  Stone  v.  Waite,  88  Ala.  599,  7  a  v.  Gritfin  (1890),  107  N.  C.  47,  12  a  E. 
R117;  Bishop  v.Mlnderhout.  —  Ala.  R  68.  22  Am.  St  R  868,  10  L.  R  A. 
— ,  29  S.  R 11;  Handle  v.  Stone,  77  Ga.  526,  where  the  court  also  take  the 
501.  In  this  case  it  is  said:  "The  reser-  same  view  of  the  nature  of  the  con- 
vatiou  of  title  and  ownership  is  with-  tract,  i  c,  that  it  was  **  a  conditional 
out  any  modification  or  condition  sale  to  be  defeated  upon  the  non- 
whatever.  It  is  absolutely  reserved  performance  of  the  conditions." 
up  to  the  maturity  of  the  notes;  not  Swallow  v.  Emery,  supra,  was  said 
only  *  title  *  is  so  reserved,  but,  by  to  be  perhaps  distinguishable  upon 
way  of  emphasis,  *  ownership'  is  the  ground  that  in  that  case  the 
added.  The  owner  must  bear  the  vendor  was  to  execute  a  bill  of  sale 
loss  if  there  be  no  fault  in  the  actual  to  the  vendee  upon  the  payment  of 
possessor  who  is  a  bailee.  1  Benjamin  the  price.  Burnley  v.  Tufts  is  also 
on  Sales,  §  620;  1  Parsons,  Contracts,  approved  in  Tufts  v.  Wynne,  45  Ma 
526,  533,  537  (note),  51  Am.  R  59.  6  >.  App.  42.  and  Osborn  v.  South  Shore 
63;  1  Benj.,  gg  412,  427."  To  same  Lumber  Co.  (1895),  91  Wis.*  526, 65  N. 
effect:    Mountain  City  Mill  Co.   v.  W.  R  184. 

Butler,  109  Ga.  469, 34  S.  K  R  565. 
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crty,  the  possession  of  which  he  received  from  Tufts.  The  fact 
that  the  property  has  been  destroyed  while  in  his  custody,  and 
before  the  time  for  the  payment  of  the  note  last  due,  on  pay- 
ment of  which  only  his  right  to  the  legal  title  of  the  property 
would  have  accrued,  does  not  relieve  him  of  payment  of  the 
price  agreed  on.  He  got  exactly  what  he  contracted  for,  viz., 
the  possession  of  the  property,  and  the  right  to  acquire  an  ab- 
solute title  by  payment  of  the  agreed  price.  The  transaction 
was  something  more  than  an  executory  conditional  sale.  The 
seller  had  done  all  that  he  was  to  do  except  to  receive  the  pur- 
chase price;  the  purchaser  had  received  all  that  he  was  to  re- 
ceive as  the  consideration  of  his  promises  to  j)ay.  The  inquiry 
is  not  whether,  if  he  had  foreseen  the  contingency  which  has 
occurred,  he  could  have  provided  against  it,  nor  whether  he 
might  have  msA€  a  more  prudent  contract,  but  it  is  whether, 
by  the  contract  he  has  made,  his  promise  is  absolute  or  condi- 
tional. The  contract  made  was  a  lawful  one,  and,  as  we  have 
said,  imposed  upon  the  buyer  an  absolute  obligation  to  pay. 
To  relieve  him  from  this  obligation  the  court  must  make  a 
new  agreement  for  the  parties,  instead  of  enforcing  the  one 
made,  which  it  cannot  do."  The  contract  made  in  this  case, 
it  will  be  observed,  fell  within  the  class  of  those  which  amount 
to  "  something  more  than  an  executory  conditional  sale." 

§  636.  Additions  to  or  increase  of  property  before  pay- 
ment.—  As  the  risk  of  loss  or  destruction  thus  usually  follows 
the  title,  so  the  chance  of  gain  or  advantage  from  accessions 
or  additions  to,  or  the  increase  or  increment  of,  the  chattel,  is 
usually  held  to  likewise  follow  the  title.  Thus,  in  a  number 
of  cases  where  a  conditional  contract  for  the  sale  of  a  mare 
has  been  made,  it  has  been  held  that  a  colt  foaled  before  the 
title  has  passed  belonged,  in  case  of  default,  to  the  owner  of 
the  mare,  and  this  whether  the  colt  was  begotten  before  ^  or 
after  ^  the  making  of  the  contract.    In  the  same  manner  per- 

1  AHen  v.  Delano,  55  Me.  118,  92  v.  Fitzpatrick,  56  Ala.  400.    See  also 
Am.  Deo.  673.  Desany  v.  Thorp,  70  Vt  31,  39  AtL  R 

2  Buckmaster  v.  Smith,  22  Vt  203;  809. 
Clark  y.  Hayward,  51  Vt  14;  Elmore 
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manent  additions,  improvements  or  repairs  belong,  usually, 
as  accessions,  to  the  owner  of  the  chattel  to  which  they  are 
made.^ 

This  is  in  analogy  to  the  role  prevailing  in  respect  of  chat- 
tel mortgages  by  which  additions  to  the  property  or  its  increase 
inure  to  the  benefit  of  the  mortgagee.* 

§  637. Additions  to  stock  of  goods  sold. — But  the  doc- 
trine of  the  preceding  section  has  been  held  not  to  apply,  in 
the  absence  of  express  contract,  to  cases  of  the  sale  of  a  stock 
of  goods  from  which  the  vendee  is  to  be  permitted  to  sell  at 
retail  and  which  he  is  to  replenish  by  purchases.  Thus,  in  such 
a  case,'  the  court  said :  "  There  cannot  be  a  transfer  of  title 
by  bringing  in  goods  in  this  way  without  a  clear  .agreement 
to  that  effect.  The  writing  contains  no  such  agreement.  It 
nowhere  says  that  the  [seller]  is  to  acquire  any  title  under  the 
instrument.  ...  It  is  silent  in  regard  to  the  ownership 
of  the  property  to  be  bought  by  [the  vendee]  to  keep  up  his 
stock.  If  it  was  the  intention  of  the  parties  that  the  title  to 
this  property  should  pass  to  the  [seller]  whenever  it  was  put 
with  the  stock  of  goods,  they  failed  to  express  it.*^ 

^See  Eaton  ▼.  Munroe,  53  Me.  68  mortgaged,  and  the  like,  wiU  pass 
(the  facts  of  which  are  stated  in  the  by  the  mortgaga  Harding  v.  Co- 
note  to  the  following  section).  But  burn,  12  Meta  (Mass.)  838,  46  Am. 
in  Wiggins  v.  Snow  (1891),  89  Mich.  Degs.  680;  Perry  v.  Pettingill,  83  N.  H. 
476,  50  N.  W.  R  991,  where  the  vendor  483;  Crosby  v.  Baker,  6  Allen  (Mass.), 
failed  to  supply  certain  parts  or  ap-  295;  Ames,  Ex  parte,  1  Low.  (U.  S. 
purtenances  of  a  machine  sold,  and  C.  C.)  561;  Bryant  v.  Pennell,  61  Ma 
the  vendee  was  obliged  to  procure  108, 14  Am.  R  550.  So  will  the  young 
them,  it  was  held  that  these  parts  born  of  animals  mortgaged.  Rogers 
belonged  to  the  vendee  and  could  v.  Highland,  69  Iowa,  504,  29  N.  W. 
not  be  taken  by  the  seller  on  recov-  R.  429,  58  Am.  R  280;  Kellogg  v. 
ering  the  machine.  See  also  Rich-  Lovely,  46  Mich.  181,  8  N.  W.  R  699» 
ardson  Drug  Co.  v.  Teasdall  (1897),  41  Am.  R  151;  Darling  v.  Wilson,  60 
52  Neb.  698,  72  N.  W.  R  1028,  more  N.  H.  59,  49  Am.  R  805. 
fully  referred  to  in  section  following  •  Harding  v.  Lewenberg  (1899),  174 
on  **  Accession  and  confusion,"  §  642.  ^fas&  894,  54  N.  R  R  870.    Richard- 

2  Thus  additions,  repairs  or  im-  son  Drug  Ca  v.  Teasdall  (1897),  52 

provements  to  chattels  mortgaged.  Neb.  698,  72  N.  W.  R  1028,  accorda 
completions  of  incomplete  chattels 
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§  638.  Changes  in  the  form  or  natnre  of  the  property.— 

Where,  after  the  delivery  to  the  prospective  purchaser,  but^ 
before  payment,  the  goods  are  changed  in  form  or  nature  or 
are  incorporated  into  other  chattels,  the  question  of  the  right 
of  the  proposed  seller  to  follow  and  recover  them,  in  case  of 
default,  presents  interesting  and  difficult  considerations.  The 
question  has  not  frequently  presented  itself  in  reference  to  the 
class  of  cases  now  under  consideration,  but  analogy  to  general 
principles  would  seem  to  suggest  the  following  rules,  under 
which  the  seller's  rights  would  be  preserved,  unless  he  has 
done  something  to  waive  them  or  estop  himself  from  asserting 
them.^  The  question  may  present  itself  in  three  classes  of 
cases:  (1)  Where  the  change  was  wrongfully  made;  (2)  where 
it  was  not  wilful  but  accidental,  as  through  a  mistake  of  fact; 
and  (3)  where  the  change  was  rightful,  or  at  least  made  with- 
out wilful  or  intentional  wrong. 

§  639. .  1.  Where  the  prospective  purchaser  has  made 

the  change  wrongfully,  the  proposed  seller  may,  in  case  of  de- 
fault, recover  his  property  in  its  changed  form,  without  refer- 

iln  Eaton  ▼.  Munroe,  52  Me.  08,  posseesion  of  the  lumber  after  de- 
plaintiff  had  delivered  to  one  Hall  fault  in  payment  by  the  purchaser, 
about  $40  worth  of  canvaa  This  In  Wing  ▼.  Thompson,  78  Wis.  256, 
HaU  was  to  make  into  a  sail  which  47  N.  W.  R  600,  a  contract  had  been 
was  to  remain  the  property  of  plaint-  made  for  the  sale  of  standing  timber 
iff  until  paid  for.  Hall  had  the  can-  which  was  to  be  cut  and  removed  by 
vas  made  into  the  sail,  as  agreed,  at  the  vendees  and  kept  in  their  pos- 
an  expense  for  labor  and  materials  of  session,  but  the  title  was  to  remain 
about  $18,  and  then,  without  paying  in  the  vendor  until  full  payment  was 
plaintiff,  sold  the  sail  to  one  Chase,  mada  Said  the  court:  "It  may  be 
and  Chase  sold  it  to  defendant  The  premised  that  a  contract  of  this  kind 
plaintiff,  after  demand,  replevied  the  is  not  favored  in  the  law,  and  the 
sail  and  was  held  entitled  to  recover,  right  to  enforce  the  reservations  as 
not  only  because  the  sail  was  to  be  against  a  bonaflde  purchaser  with- 
his  until  paid  for,  but  also  on  the  out  notice  must  be  based  upon  evi- 
ground  of  accession.  dence  which  shows  that  the  plaintiff 

In  Hineman  v.  Matthews,  188  Pa.  has  not  done  anything  in  regard  to 
8t  204,  20  AtL  R  848, 10  L.  R  A.  288,  such  property  while  in  the  hands  of 
it  was  held  that,  where  timber  was  his  vendee  which  would  amount  to 
conditionally  sold,  the  fact  that  it  a  waiver  of  his  right  or  estop  him 
was  converted  into  lumber  did  not  from  asserting  his  title  against  a  pur- 
deprive  the  seUer  of  his  right  to  take  chaser  from  his  vendea" 
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ence  to  the  degree  of  the  improvement  or  the  additional  value 
given  to  it  by  the  labor  of  the  wrong-doer,  provided  that  the 
original  chattels  are  still  capable  of  identification,  or,  accord- 
ing to  some  cases,  provided  that  they  can  be  traced  into  the 
new  form  though  their  identity  be  lost.*    "  This  rule,"  says 

1  **  As  a  general  rule,"  aays  Cooley,  rially  to  the  value."  Wetherbee  v. 
J.,  "one  whose  property  has  been  ap-  Green,  23  Mich.  811,  7  Am.  R  65a 
propriated  by  another  without  au-  "In  Betts  v.  Lee,  5  John&  848,  4 
thority  has  a  right  to  follow  it,  and  Am.  Dec.  868,  it  was  decided,"  says 
recover  the  possession  from  any  one  Ituggles,  J.,  "  that  as  against  a  tres- 
who  may  have  received  it;  and  if,  in  passer  the  original  owner  of  the 
the  meantime,  it  has  been  increased  property  may  seize  it  in  its  new 
in  value  by  the  addition  of  labor  or  shape,  whatever  alteration  of  form 
money,  the  owner  may,  nevertlieless,  it  may  have  undergone,  if  he  can 
reclaim  it,  provided  there  has  been  prove  the  identity  of  the  original 
no  destruction  of  substantial  iden-  materials.  That  was  a  case  in  which 
tity.  So  far  the  authorities  are  agreed,  the  defendant  had  cut  down  the 
A  man  cannot  generally  be  deprived  plaintifT'a  trees  and  made  them  into 
of  his  property  except  by  his  own  shingles.  The  property  could  neither 
voluntary  act  or  by  operation  of  law;  be  identified  by  inspection  nor  re- 
and  if  unauthorized  parties  have  be-  stored  to  its  original  form;  but  the 
stowed  expense  or  labor  upon  it,  that  plaintiff  recovered  the  value  of  the 
fact  cannot  constitute  a  bar  to  his  shinglea  So  in  Curtis  v.  Groat,  6 
reclaiming  it,  so  long  as  identifica-  Johns.  168,  6  Am.  Dec.  204,  a  tres- 
tion  is  not  impracticable.  But  there  passer  cut  wood  on  another's  land 
must,  nevertheless,  in  reason  be  some  and  convert'Od  it  into  charcoal  It 
limit  to  the  right  to  follow  and  re-  was  held  that  the  charcoal  still  be- 
claim  materials  which  have  under-  longed  to  the  owner  of  the  wood, 
gone  a  process  of  manufacture.  .  •  •  Here  was  a  change  of  the  wood  into 
No  test  which  satisfies  the  reason  of  an  article  of  different  kind  and  spe- 
the  law  can  be  applied  in  the  adjust-  cies.  No  part  of  the  substance  of 
ment  of  questions  of  title  to  chattels  the  wood  remained  in  its  original 
by  accession  unless  it  keeps  in  view  state;  its  identity  could  not  be  ascer- 
the  circumstance  of  relative  values,  tained  by  the  senses,  nor  could  it  be 
When  we  bear  in  mind  the  fact  that  restored  to  what  it  originaUy  was. 
what  the  law  aim^  at  is  the  accom-  That  case  distinctly  recognizes  the 
plishment  of  substantial  equity,  we  principle  that  a  wilful  trespasser 
shall  readily  perceive  that  the  fact  cannot  acquire  a  title  to  property 
of  the  value  of  the  materials  having  merely  by  changing  it  from  one  spe- 
been  increased  a  hundred  fold  is  of  cies  to  another.  And  the  late  Chan- 
more  importance  in  the  adjustment  cellor  Kent,  in  his  Commentaries 
than  any  chemical  change  or  me-  (vol  2,  p.  863),  declares  that  the  Eng- 
chanical  transformation,  which,  how-  lish  law  will  not  allow  one  man  to 
ever  radical,  neither  is  expensive  to  gain,  a  title  to  the  property  of  an- 
the  party  making  it,  nor  adds  mate-  other  upon  the  principle  of  accession 
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Ruggles,  J.,*  "  holds  good  against  an  innocent  purchaser  from 
the  wrong-doer,  although  its  value  be  increased  a  hundred 
fold  by  the  labor  of  the  purchaser.  This  is  a  necessary  con- 
sequence of  the  continuance  of  the  original  ownership."  An 
exception  exists  where  the  change  was  made  by  the  innocent 
purchaser  himself,  believing  himself  to  be  the  owner.  In  this 
case,  if  the  identity  be  destroyed,  the  true  owner  may  recover 
only  the  value  of  the  original  chattel  and  not  the  chattel  in 
its  improved  or  altered  form.* 

§  640.  .  2.  Where  the  change  was  not  wilful,  but  acci- 
dental, and  the  original  can  still  be  identified,  the  owner  may 
have  it  in  its  altered  form  unless  the  additions  have  gone  fur- 
ther than  the  original  chattel* to  make  up  its  present  improved 
form,  in  which  case  he  may  have  simply  the  value  of  the  orig- 
inal* 

§  641  •  .  3.  Where  the  change  was  not  wrongful,  the  orig- 
inal owner  may  recover  his  chattel  even  in  its  improved  form 

if  he  took  the  other's  property  wil-  Ca,  irupra,  disapproving  of  Lake 
fully  as  a  trespasser;  and  that  it  was  Shore  B.  Co.  v.  Hutchius,  82  Ohio  St. 
settled  as  early  as  the  time  of  the  671,  80  Am.  R.  629. 
Tear  Books  that  whatever  alteration  ^  Silsbiiry  v.  MoCoon,  supra;  Weth- 
of  form  any  property  had  midergone,  erbee  v.  Green,  suprcu 
the  owner  might  seize  it  in  its  new  ^Wetherbee  v.  Green,  22  Mich.  811, 
shape  if  he  could  prove  the  identity  7  Am.  B.  658,  is  the  leading  case 
of  the  original  materiala  The  same  upon  this  subject.  There  timber  of 
rule  has  been  adopted  in  Pennsyl-  the  value  of  $25  had  been,  in  the 
vania:  Snyder  v.  Yauz,  2  Hawle,  427,  exercise  of  what  was  supposed  to 
21  Am.  Dea  466."  Silsbury  v.  Mo-  be  proper  authority,  converted  into 
Coon,  8  N.  Y.  879,  68  Am.  Dec  807.  hoops  of  the  value  of  $700,  and  it 
In  this  case  whisky  made  from  com  was  held  that  while,  as  a  general 
wrongfully  taken  was  held  to  be-  rule,  the  owner  may  recover  his  prop- 
long  to  the  owner  of  the  com.  See  erty  in  its  increased  form,  yet  where, 
also  interesting  illustrations  and  dis-  as  here,  the  act  was  not  wilful,  and 
cussions  in  Strubbee  v.  Railway  Ca,  the  change  in  value  was  so  great,  he 
78  Ky.  481,  39  Am.  R  251 ;  Murphy  v.  could  recover  only  the  original  valua 
Railroad  Co.,  55  Iowa,  473,  8  N.  W.  But  in  Isle  Royal  Mining  Ca  v.  Her-* 
R.  820,  89  Am.  R.  175;  Hazelton  v.  tin,  37  Mich.  832, 26  Am.  R  520,  where 
Weeks,  49  Wis.  661,  86  Am.  R  796;  the  disparity  in  values  was.  slight. 
Heard  v.  James,  49  Mis&  236.  the  contrary  result  was  reached. 
^  In  Silsbury  v.  McCoon,  auprcu  To  See  the  note  to  this  case  in  26  Am. 
same  effect:  Strubbee  v.  Railway  R  525. 
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unless  its  identity  has  been  lost,  or  the  sJterations  or  additions 
exceed  it  in  value,  in  which  case  also  he  may  recover  siraply 
the  value  of  the  original.* 

§  642.  Accession  and  conf nslon  of  goods. — The  question  of 
the  confusion  of  goods  presents  substantially  the  same  consider- 
ations. Four  cases  may  here  present  themselves:  (1)  The  au- 
thorized commingling.  (2)  The  wilful  or  tortious  comming- 
ling. (3)  The  unintentionally  mistaken  commingling;  and 
(4)  The  commingling  by  accident  or  vis  mc^or.  "Without  going 
at  large  into  the  subject,  it  may  be  said  that  the  following 
rules  apply: 

1.  Where  the  commingling  was  with  the  consent  of  the  par- 
ties, they  become  tenants  in  common  of  the  mass.' 

2.  Where  the  confusion  was  tortious,  the  parties  will  still  be 
treated  as  tenants  in  common,  if  the  parts  are  of  like  nature 
and  value;  or,  if  the  goods  of  each  can  be  distinguished,  then 
each  may  take  his  own ;  but  where  they  are  of  different  kinds 
and  value,  or  the  goods  of  each  cannot  be  distinguished,  the 
innocent  owner  will  take  the  whole.' 

1  See  2  Schouler,  Personal  Property,  R  226;  First  Nat  Bank  ▼.  Sohween, 

87;  Bishop,  Non-<>)ntract  Law,  §989.  127  BL  678,  11  Am.  St  B.  174;  First 

>  Dole  Y.  Olmstead,  86  UL  150,  85  Nat  Bank  of  Elgin  ▼.  Kilboume,  20 

Am.  Dec.  897;  &  a,  41  UL  844,  89  Am.  N.  K  R  681;  Stephenson  v.  Little,  10 

I>ec;  386;  Sexton  v.  Graham,  58  Iowa,  Mich.  48a 

181,  4  N.  W.  R  1090;  Nowlen  v.  Ck>lt,       In  Richardson  Drug  Ca  ▼.  Teas- 

6  Hill  (N.  Y.),  461,  41  Am.  Dea  75a  dall  (1897),  52  Neb.  69a  72  N.  W.  R 

•  •*  There   is   no   forfeiture,"  says  1028,  where  the  subject-matter  of  the 

Shepley,  C.  J.,  "  in  a  oase  of  a  fraud-  sale  was  a  stock  of  drugs,  which  the 

ulent  intermixture  when  the  goods  vendee  was,  by  the  contract,  to  dis- 

intermixed  are  of  equal  valua    This  pose  of  at  retail  and  not  to  deplete, 

has  not  been  sufficiently  noticed,  and  it  was  held  that,  on   default  the 

yet  it  is  a  just  rule  and  is  fully  bus-  vendor  was  entitled  only  to  so  much 

tained  by  authority."    Hesseltine  y.  of  the  original  stock  as  remained  un- 

Stockwell,  30  Me.  287,  50  Am.  Dec.  disposed  of,  and  not  to   additions 

6i7.    See  also  Robinson  v.  Holt,  89  made  by  the  vendee;  and  that  the 

N.  H.  557,  75  Am.  Dec.  288;  First  Nat  vendee's  mixing  of  the  goods  abso- 

Bank  v.  Hummel,  14  Colo.  259,  28  lutely  purchased  by  him  with  the 

Paa  R  986,  20  Am.  St  R  257;  Little  goods  conditionally  purchased  was 

Pittsburg  Mining  Ca  v.  Mining  Ca,  neither   wrongful    nor    fraudulent 

11  Cola  228, 17  Paa  R  760,  7  Am.  St  within  such  principles  as  are  dis* 
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3.  If  the  confusion  was  caused  by  the  unintentional  mistake 
of  the  party  making  it,  the  parties  will  usually  be  regarded  as 
tenants  in  common,  if  their  contributions  are  of  like  kind  and  ' 
value,  and  the  share  of  each  can  be  ascertained ;  but,  if  not,  the 
person  by  whose  carelessness,  folly  or  misfortune  the  confusion 
was  caused  must  lose  his  share.^ 

4.  If  the  confusion  was  caused  by  inevitable  accident  or  via 
major^  each  may  recover  his  share  if  distinguishable,  otherwise 
they  will  be  held  to  be  tenants  in  common  of  the  mass.* 

§  643«  Sabstitution  of  goods. —  If  the  property  originally 
agreed  to  be  sold  is  exchanged  by  the  prospective  purchaser  for 
other  chattels,  the  latter  do  not  thereby  become  the  property 
of  the  vendor  6r  subject  to  the  contract,'  though  with  the  con- 
sent of  both  parties  such  a  substitution  may  be  made.^ 

§  644.  Effect  of  annexing  chattels  conditionally  sold  to  the 
freehold. —  The  annexation  of  the  chattels  contracted  to  be 
sold  to  his  freehold  by  the  conditional  purchslser  raises  all  of 
the  vexed  and  difficult  questions  which  attend  the  subject  of 
fixtures  generally. 

§  645. As  between  the  Immediate  parties  to  the  trans- 
action there  can  ordinarily  be  no  difficulty  in  preserving  the 
-character  of  the  chattels  as  personalty,  even  though  annexed 

cussed  in  the  text  Wiggins  v.  Snow,  S.  R.  717,  it  is  held  that  if  a  horse  sold 

89  Mich.  476,  50  N.  W.  R  991,  was  conditionally  be  wrongfully  killed 

•cited  and  relied  upon.  See  also  Hard-  by  a  railroad  company,  either  the 

ing  ▼.  Lewenberg,  174  Mass.  894,  54  vendor  or  vendee  may  sue  to  recover 

N.  K  R.  870.  the  damages.  If  the  vendee  sues  and 

1  Ryder  v.  Hathaway,  21  Pick,  recovers,  the  vendor  has  a  claim  upon 
•(Mass.)  298;  Pratt  v.  Bryant,  20  Vt.  the  vendee  for  money  had  to  his  use 
333;  Hesseltine  v.  Stock  well,  supra;  to  the  extent  of  the  original  purchase 
Thome  V.  Colton,  27  Iowa,  425.  price;  but  if  the  vendee  uses  the 

2  Spence  v.  Insurance  Ck)u,  L.  R  3  money  to  buy  another  horse,  it  does 
-C.  P.  427;  Moore  v.  Railway  Ca,  7  not  become  the  property  of  the  orig- 
Lans.  (N.  Y.)  39.  inal  vendor,  nor  has  he  any  lien  upon 

s  Nattin  v.  Riley,  54  Ark.  30, 14  S.    it  for  the  purchase  price  of  the  horse 
W.  R  1100;  Dedman  v.  Earle,  52  Ark.    killed. 
164, 12  S.  W.  R  330.  *  Kelsey  v.  Kendall,  48  Vt  24;  Perry 

In  Smith  v.  Gufford,  36  Fla.  481, 18    v.  Young,  105  N.  C.  463, 11  ^  K  R  511. 
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to  the  realty  with  the  seller's  assent,  so  long  as  they  remain 
distinguishable  and  severable.*  The  same  rule  applies  also 
against  creditors  of  the  vendee;^  but  when  the  claims  of  mort- 
gagees or  purchasers  of  the  land,  to  which  such  chattels  have 
been  annexed,  arise,  questions  of  difficulty  present  themselves. 

§  64:6. As  against  subsequent  purchasers  without  no- 
tice, the  condition,  by  the  weight  of  authority,  could  not  oper- 
ate to  characterize  as  personalty  that  which  appears  to  be,  and 
by  its  ordinary  nature  is,  a  part  of  the  realty.'  The  same  rule 
also  applies  in  respect  of  a  subsequent  mortgagee  of  the  land 
where  he  takes  without  notice,*  but  not  where  he  took  with 

iHarkey  v.  Cain,  69  Tex.  146,  6  &  *HopeweU  Mills  v.  Taunton  Sav- 

W.  R  637;  Brewing  Ass'n  v.  Manu-  ings  Bank,  150  Mass.  519,  15  Am.  St 

facturing  Ca,  81  Tex.  99, 16  &  W.  R  R.  235,  6  L.  R  A-  249,  23  N.  E.  R  327 

797;  Lansing  Iron  Works  v.  Walker,  [citing  Hunt  v.  Bay  State  iron  Co., 

91  Mich.  409,  51  N.  W.  R 1061, 30  Am.  supra;  Thompson  v.  Vinton,  121  Mass. 

St.  R  48a;  Tyson  v.  Post,  108  N.  Y.  139;  SouthbridgeSav.Bankv.Exeter 

217, 15  N.  E.  R  816,  2  Am.  St  R  409;  Mach.  Wk&,  127  Mass.  542;  Case  Mfg. 

Rogers  v.  Cox,  96  Ind.  157,  49  Am.  R  Ca  v.  Garven,  45  Ohio  St  289, 13  N. 

152:  Price  v.  Malott,  85  Ind.  266,  109  R  R  493] ;  Tibbetts  v.  Home,  65  N.  H. 

Ind.  22;  Hendy  v.  Dinkerhoff,  57  CaL  242,  23  AtL  R  145,  23  Am.  St  R  31; 

8,  40  Anu  R 107;  Haven  v.  Emery,  33  Pierce  v.  George,  108  Mass.  78;  Wickes 

N.  H.  66.  V.  Hill,  115  Mich.  333, 73  N.  W.  R  375. 

^Sturgis  V.  Warren,  11  Vt  433;  Sis-  But  contra  in  Alabama.    Warren  v. 

son  V.  Hibbard,  75  N.  Y.  542.  Liddell  (1895),  110  Ala.  232,  20  S.  R  89, 

'Prince  v.  Case,  10  Conn.  375,  27  citing  many  other  cases  from  that 

Am.  Dec.  675;  Powers  v.  Dennison,  30  state. 

Vt  752;  Hunt  v.  Bay  State  Iron  Ca,  A  planer  used  in  a  saw-mill,  al- 

97  Mass.  279;  Tibbetts  v.  Home,  65  though  some  fastening  be  necessary 

N.  H.  242,  23  AtL  R  145,  23  Am.  St  to  its  use,  is  not  such  a  fixture  as  to 

R  31 ;  Stillman  v.  Flenniken,  58  Iowa,  pass  with  a  subsequent  mortgage  of 

450,  43  AnL  R  120, 10  N.  W.  R  842;  the  realty,  as  against  the  conditional 

Hobson  V.  Gorringe  (1897),  1  Ch.  182;  vendor,  especially  as  the  mortgage 

Watson  Y.  Alberts,  120  Mich.  508,  79  was  merely  to  secure  an  antecedent 

N.  W.  R  1048;  Landigan  v.  Mayer  indebtednes&    Cherry  v.  Arthur,  5 

(1898),  32  Greg.  245,  61  Pac  R  649,  67  Wash.  787,  32  Pac.  R  744 

Am.  St  R  521.     But  see  Mott  v.  When  chattels  are  sold  under  an 

Palmer,  1  N.  Y.  564;  Ford  v.  Cobb,  agreement  that  the  title  shall  not 

20  N.  Y.  344,  where  it  is  held  that  the  pass  until  full  payment,  and  are  de- 

subsequent  purchaser  gets  no  title,  livered  to  the  purchaser  after  he  has 

but  must  rely  on  the  warranties  in  made   a  mortgage   covering   after- 

his  deed.  acquired  property,  of  which  mort- 
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notice  that  the  chattels  still  retained  their  character  as  per- 
sonalty.* 

§  647. As  to  a  prior  mortgagee  of  the  land,  the  rule 

seems  to  be  that  a  chattel  not  intended  to  become  a  fixture,  and 
so  affixed  as  to  be  removable  without  destroying  or  seriously 
injuring  either  the  chattel  itself  or  the  realty  to  which  it  is 
attached,  may,  by  virtue  of  a  reservation  of  title  in  the  vendor, 
retain  its  character  as  personalty  and  be  subject  to  his  rights.* 

gage  the  vendor   has  constructiye  under  an  agreement   between  the 

notice  through  its  record,  the  vend-  seller  and  buyer  that  the  title  shall 

or*s  lien  on  such  chattels  for  their  remain  in   the   former   until  it  is 

price  will  prevail,  as   against   the  wholly  paid  for,  it  may  properly  be 

mortgagee,  provided   such  chattels  deemed  personal  property  as  against 

are  separate  and  distinct  personalty,  a  mortgagee  who  with  full  knowl- 

and  do  not  become  part  of  the  real  edge  consents  to  the  arrangement, 

estate  mortgaged;  but  if,  with  the  and  may  be  removed  by  the  seller 

consent  of  the  vendor,  implied  by  his  who  retained  the  title,  although  it 

knowledge  of  the  mortgage,  such  has  the  character  of  a  fixture  and 

chattels  become  part  of  the  realty,  has  been  permanently  annexed.  Haw- 

they  are  subject  to  the  lien  of  the  kinsv.  Herseyi86Me.394^30AtLR14. 

mortgage.    A  stipulation  in  a  con-  Chattels  were  conditionally  sold  to 

tract  for  the  sale  of  chattels  that  the  tenant  of  a  building,  who  placed 

they  shall  not  become  or  be  deemed  them  in  the  building,  but  without  af- 

a  part  of  any  real  estate  cannot  alter,  fixing  them  to  such  an  extent  that 

as  against  one  not  a  party  to  such  they  could  not  be  removed  without  in- 

contract,  the  legal  effect  of  what  may  jury  to  the  building.  He  surrendered 

afterwards  be  done  with  such  chat-  the  building  with  those  chattels  to  his 

tela    New  York  Sec.  &  Tr.  Ga  v.  landlord,  who  afterwards  leased  the 

Capital  Ry.  Ca,  77  Fed  R  529.  building  and  the  chattels  to  other 

iHorn  V.Indianapolis  Nat.  Bank,  tenants;  but  it  was  held  that  the 

125  Ind.  881, 21  Am.  St  R  231, 9  L.  R  surrender  of  the  building  with  these 

A  676,  25  N.  K  R  55a  chattels  affixed  did  not  affect  the 

The  retention  of  open  control  by  a  title  of  the  conditional  vendor  or  his 

vendor's  employee  over  machinery  right  to  remove  them.    Medicke  v, 

placed  in  the  works  of  a  company  Sauer,  61  Minn.  15,  63  N.  W.  R  110. 

which  were  being  fitted  up  by  the  ^Binkley  v.  Forkner,  117  Ind.  176, 

vendee  is  notice  to  said  company  of  19  N.  K  R  753,  8  L.  R  A  31 ;  Eaves 

the  existence  of  a  vendor *s  lien.  Holly  v.  Estes,  10  Kan.  314, 15  Am.  R  345; 

Mfg.  Ca  V.  New  Chester  Water  Co.,  Tifft  v.  Horton,  53  N.  Y.  377,  13  Am. 

48  Fed.  R  879.  R  537;  Campbell  v.  Roddy,  44  N.  J. 

Where  machinery  is  sold  and  placed  Eq.  244, 14  Atl.  R  279,  6  Am.  St.  R 

in  a  building  for  the  purpose  of  mak-  889;  Fosdick  v.  Schall,  99  U.  S.  235; 

ing  it  available  as  a  manufactory,  but  Schumacher  v.  Allis,  70  IlL  App  556; 

533 


§§  648,  649.]  JAW  OF  sale.  [book  ii. 

Where,  however,  "  the  articles  are  of  such  a  character  that 
their  detachment  would  involve  a  destruction  or  dismantling  of 
an  important  feature  of  the  realty,  such  annexation  might  well 
be  regarded  as  an  abandonment  of  the  lien  by  him  who  im- 
pliedly assented  to  the  annexation."  * 

§  648.  Conflict  of  laws. —  Contracts  of  this  sort,  though 
made  in  one  State,  and  in  contemplation  of  its  laws,  may,  by 
reason  of  the  removal  of  the  parties  or  the  property  into  an- 
other State,  fall  within  the  influence  of  varying  if  not  conflict- 
ing laws;  and  it  becomes  necessary  to  inquire  by  what  law  the 
rights  ot  the  parties  are  to  be. determined. 

§  649.  ■'  "The  general  rule,'*  it  is  said  in  one  case,'  "is 

that  the  validity  and  effect  of  contracts  relating  to  personal 
property  are  to  be  determined  by  the  laws  of  the  State  or 
country  where  they  are  made,  and,  as  a  matter  of  comity,  they 
will,  if  valid  there,  be  enforced  in  another  State  or  country, 
although  not  executed  or  recorded  according  to  the  law  of  the 
latter.  And  the  rule  has  been  applied,  in  a  great  number  of 
cases,  to  chattel  mortgages,  where  the  mortgagor  removes 
with  the  property  into  another  State,  continuing  in  possession 
of  it,  permissible  by  the  law  of  the  former,  under  circumstances 
that,  had  the  mortgage  been  executed  in  the  latter  State  by 

German  Savings  Society  v.  V\^eber,  16  Mort.,  §§  260, 299-301 ;  Offutt  v.  Flag^^ 

Wash.  95,  47  Paa  R  224;  Baldwin  v.  10  N.  H..  46;  Fergunon  v.  aifford,  87 

Young,  47  La.  Ann.  1466, 17  a  R  883;  N.  H.  86;  Cobb  v.  Biiswell,  37  Vt  837; 

Walburn-Swenson  Ca  v.  Darrell,  49  Jones  v.  Taylor,  30  Vt  42;  Taylor  v. 

La.  Ann.  1044, 22  S.  R  310.  Boardman,  25  Vt  581 ;    Ballard   v. 

Campbell  V.  Roddy,  «Mpra,  was  fol-  Winter,  89  Conn.  179;  Langworthy 

lowed  and  applied  in  Palmateer  v.  v.  Little,  12  Cush.  (Mass.)  109;  Bank 

Robinson,  60  N.  J.  L.  433,  38  AtL  R  y.   Danforth,  14  Gray  (Mass.),  123; 

957,  in  a  case  arising  between  a  prior  Martin  v.  Hill,  12  Barb.  (N.  Y.)  631; 

conditional  vendor  of  the  realty  and  Kanaga  v.  Taylor,  7  Ohio  St  134>  70 

a  subsequent  conditional  vendor  of  Am.  Dea  62;   Wilson  v.  Carson,  12 

the  chattel    It  is  distinguished  in  Md.  54;  Smith  v.  McLean,  24  Iowa, 

Warren  v.  Liddell,  110  Ala.  232,  20  322;  Simms  v.  McKee,  25  Iowa,  341; 

a  R  89.  Feurt  v.  Roweli,  62  Ma  524];  Gross  v. 

1  Campbell  V.  Roddy,  ^pro.  Jordan,  83  Me.  380,  22  Atl.  R  250; 

2  Keenan  r.  Stimson,  82  Minn.  877,  Woolley  v.  Geneva  Wagon  Ca,  59  N. 
20  N.  W.  R  364  [citing  Jones,  Chat  J.  L.  278,  85  AtL  R  789. 
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one  resident  therein,  would  have  made  it  invalid  as  against 
creditors  or  purchasers.'*  This  rule  has,  with  substantial  una- 
nimity, been  applied  to  cases  of  conditional  contracts  of  sale.* 

1 A  contract  made  in  New  Hamp-  for.  The  safe  was  sent  to  New  Jer- 
shire  and  there  valid  wiU  be  held  sej,  where  S.  resided.  He  there  sold 
valid  in  Vermont,  though  not  re-  it  to  N.,  a  bona  flde  purchaser.  In 
duced  to  writing  or  recorded  as  there  trover  by  the  safe  company  against 
required.  Dixon  v.  Blondin,  68  Vt  N.  it  was  held  that  N.'s  rights  were 
689,  5  AtL  R.  514  To  same  effect:  determined  by  the  law  of  New  Jersey, 
Barrett  v.  KeUey.  66  V t  515,  29  Atl.  but  that  he  acquired  only  such  title 
R  809;  Wooley  V.  Wagon  Ck>.,  «Mpra;  as  S.  had  when  the  property  was 
Gross  V.  Jordan,  atfpra;  Public  Parks  brought  into  New  Jersey,  and  that 
Amusement  Ckx  v.  Embree-McLean  therefore  the  title  was  in  the  corn- 
Carriage  CJa,  64  Ark.  29,  40  a  W.  R.  pany.  Marvin  Safe  Ca  v.  Norton,  48 
582;  Baldwin  v.  HiU,  4  Kan.  App.  168,  N.  J.  I*  410.  7  AtL  R  418,  67  Am.  R. 
46  Pac.  R.  829;  Harper  v.  People,  2  566.  (Ck)mpare  the  earlier  case  of 
Ck>lo.  App.  177.  29  Pac.  R.  1040;  Cleve-  The  Marina,  19  Fed.  R  760,  in  the 
land  Mach.  Works  v.  Lang,  67  N.  EL  New  Jersey  district  court) 
848,  81  AtL  R  20.  B.  made  a  contract  in  Michigan 

By  the  laws  of  Georgia  a  reserva-  for  the  purchase  from  W.  of  a  piano, 
tion  of  title  by  the  seller  until  the  W.  reserved  title  till  paid  for.  B.  re- 
.  property  is  paid  for,  though  invalid  moved  the  piano  to  Illinois  without 
as  against  third  persons  unless  the  W.*s  knowledge  or  consent  and  thete 
contract  is  reduced  to  writing,  ao-  mortgaged  it  to  G.  The  contract  was 
knowledged  and  duly  recorded,  is  good  in  Michigan  against  even  a  &ona 
valid  as  between  the  parties;'  and  if  fide  sub-vendee  though  not  recor<}ed. 
the  purchaser,  holding  possession  Such  a  contract  was  not  good  in  Illi- 
under  such  a  conditional  sale,  brings  nois  against  a  bona  flde  purchaser, 
the  property  info  Alabama  and  there  Held,  that  by  comity  the  law  of 
sells  it  to  a  third  person,  the  title  of  Michigan  should  prevail  and  that 
the  latter  cannot  prevail  against  that  W.'s  right  was  superior  to  C.'a  Wa- 
of  the  original  vendor  under  the  laws  ters  v.  Ck)x,  2  IlL  App.  129.  But  oom- 
of  Georgia.  Weinstein  v.  Freyer,  93  pare  with  Hervey  v.  Locomotive 
Ala.  257,  9  S.  R  285, 12  L.  R  A.  700.      Works,  93  U.  S.  664 —an  lUinois  case. 

By  the  laws  of  New  Jersey  a  con-  cited  below, 
ditional  contract  of  sale  was  valid  In  Mershon  v.  Moors,  76  Wis.  502 
against  a  bona  flde  purchaser  from  (Mei^hon  v.  Wheeler.  45  N.  W.  R  95), 
the  conditional  vendea  By  the  law  the  court  gave  effect  to  an  unre- 
of  Pennsylvania  it  is  not  good  against  corded  contract  made  either  in  Mas- 
such  a  bona  .^de  purchaser,  though  it  sachusetts  or  CJonnecticut  where  it 
is  good  as  between  the  parties.  S^  was  valid,  though  such  contracts  in 
made  a  contract  for  the  purchase  of  Wisconsin  were  required  to  be  re- 
a  safe  with  the  Marvin  Safe  Ca  in  corded.  See  also  Gollender  Ca  v. 
Philadelphia  by  which  the  company  Marshall,  57  Vt.  232. 
reserved  title  till  the  safe  was  paid       Under  the  laws  of  Kansas  a  con- 
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§  650.  But  where,  though  the  parties  reside  and  the 

contract  is  executed  in  one  State,  the  property  is  then  situated  in 
another  State,  or  is  brought  into  the  latter  State  in  pursuance 
and  by  virtue  of  the  contract,  the  law  of  the  latter  State  is 
usually  held  to  control  with  reference  to  questions  thereafter 
involving  it,  and  if  the  conditional  vendor  would  preserve  his 
rights  in  the  latter  State  he  must  comply  with  the  provisions 
of  its  laws.* 

tract  for  the  sale  of  personal  prop-    enforceable  when  and  where  it  was 
ertj  by  which  possession  is  at  once    entered  inta  A  multitude  of  autho]> 
given  to  the  vendees  and  the  title  is    ities  can  be  cited  upon  this  question, 
to  remain  in  the  vendors  until  pay-    but  we  shall  content  ourselves  with 
ment  is  v&lid.    Where  property  thus    the  citation  of  a  few  well-considered 
sold  in  Kansas  was  removed  to  Ck)lo-    decisions  in  which  the  doctrine  has 
rado  it  was  held  that  such  contract    been  announced.  Mumford  v.  Canty, 
was  enforceable  in  Ck>lorado,  though    50  UL  370,  99  Am.  Dea  526;  Ferguson 
by  the  laws  of  that  State  compliance    v.  Clifford,  87  N.  R  86;  Kanaga  v. 
with  certain  conditions  was  requi-    Taylor,  7  Ohio  St  134,  70  Am.  Dec 
site  to  make  such  a  contract  valid.    62;    Cobb  v.  Bus  well,  37   Vt  337; 
Harper  v.  People,  2  Colo.  App.  177, 29    Smith  v.  McLean,  24  Iowa,  322;  Born 
Pac.  B.  1040,  distinguishing  Wilson    v.  Shaw,  29  Pa.  St  288,  72  Am.  Dec 
V.  Voight  9  Colo.  614, 13  Pac.  R  72a    633;  Crapo  v.  Kelly,  16  Wall.  (U.  a) 
In  this  case  the  court  said:  <<It  is  al-    610;  Thuret  v.  Jenkins,  7  Mart  (La.) 
ways  essential  to  ascertain  the  domi-    818, 12  Am.  Dea  508." 
cile  of  the  parties,  the  lex  loci  con-       ^  In  Hervey  v.  Locomotive  Works, 
fracfu^,  and  the  9ifii«  of  the  property.    93  U.  S.  664,  it  is  said:  "It  was  de- 
Wherever  these  unite  to  sustain  the    cided  by  this  court  in  Green  v.  Van 
validity  of  the  contract  it  may  be    Buskirk,  6  Wall  307;  &  a,  7  id.  139, 
safely  asserted  that  it  is  enforceable    that  the  liability  of  property  to  be 
in  the  courts  of  every  State  where  a    sold  under  legal  process,  issuing  from 
controversy  arises  over  the  title  to    the  courts  of  the  State  where  it  is 
the  propeity.     These  elements  are    situated,  must  be  determined  by  the 
present  in  this  suit    All  the  parties    law  there,  rather  than  that  of  the 
to  the  contract  lived  in  Kansas.    By    jurisdiction  where  the  owner  lives, 
the  law  of  the  place  of  the  contract    These  decisions  rest  on  the  ground 
the    agreement   was    a    valid   one    that  every  State  has  the  right  to  reg- 
against  everybody.  The  property  was    ulate  the  transfer  of  property  within 
within  the  limits  of  that  jurisdiction    its  limits,  and  that  whoever  sends 
when  the  contract  was  mada    Ac-    property  to  it  impliedly  submits  to 
cording  to  the  weight  of  authority    the  regulations  concerning  its  trans- 
the  removal  of  the  property  into  an-    fer  in  force  there,  although  a  differ- 
other  State,  whether  with  or  without    ent  rule  of  transfer  prevails  in  the 
the  consent  of  the  contracting  par-    jurisdiction  where  he  residea     He 
ties,  will  not  invalidate  a  contract    has  no  absolute  right  to  have  the 
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V.       ' 

CONTBAOTS  OF   SaLB   SuBJEOT  TO   OtHEB  CONDITIONS. 

§  661.  In  general. —  It  is  entirely  competent  for  parties,  in 
making  contracts  of  sale,  to  subject  them  to  such  lawful  con- 
ditions as  they  deem  material,  and  where  they  have  done  so 

transfer  of  property,  lawful  in  that  G^rgia  law  was  not  oomplied  with, 

jurisdiction,  respected  in  the  courts  In  a  conflict  between  the  sellers  and 

of  the  State  where  it  is  found,  and  it  the  holders  of  liens  acquired  in  Geor- 

18  only  on  a  principle  of  comity  that  gia,  it  was  contended  that  the  case 

it  is  ever  allowed.  But  this  principle  was  to  be  governed  by  the  law  of 

yields  when  the  laws  and  policy  of  Tennessee,  but  the   (Georgia   court 

the  latter  State  conflict  with  those  said: ''When  the  property  is  brought 

of  the  former."  In  this  case  an  agree-  into   this   State   the   requirements 

ment.  called  a  lease,  but  held  by  the  which  our  law  imposes  for  the  bene- 

court  to  be  a  conditional  sale,  of  prop-  fit  of  third  persons,  as  to  the  attesta- 

erty  to  be  taken  into  Illinois,  executed  tion  and  recording  of  such  contracts, 

by  one  party  in  Rhode  Island  and  by  are  not  dispensed  with  by  the  fact 

the  other  in  New  York,  was  held  to  that  it  was  purchased  or  is  to  be  paid 

be  inoperative  in  Illinois  as  against  for  in  another  State." 

creditors  in  that  State  because  not  Though  the   contract  may  have 

recorded  under  the  chattel-mortgage  been  dated  in  Massachusetts,  yet  if 

act.  To  like  effect:  In  re  Legg  (1899),  delivered  in  Maine,  relating  to  prop- 

96  Fed.  Rep.  326  [citing  Hart  v.  Man-  erty  in  Maine,  it  is  to  be  governed  by 

ufacturing  Ga,  7  Fed  R.  548;  Pitts-  the  laws  of  Maine.    Holt  v.  Knowl- 

burg  Locomotive  Works  v.  Keokuk  ton,  86  Me.  456,  29  Atl.  R  1113. 

Bank,  19  Fed.  Gas.  785;  Heryford  v.  The  law  of  New  Jersey  applies  to 

Davis,  102  U.  S.  235;   Chicago  Ry.  a  contract  of  sale  made  in  New  York 

Equipment  Cq.  v.  Merchants'  Bank,  of  property  to  be  delivered  to  and 

136  U.  &  268, 10  Sup.  Ct  R.  999;  Mo-  held  by  the  purchaser  in  New  Jersey. 

Gourkey  v.  Railway  Ca,  146  U.  S.  Knowles  Loom  Works  v.  Vacher,  57 

686, 18  Sup.  Ct  R  170].  N.  J.  I*  490,  31  AtL  R  306, 33  L.  R  A. 

In  Cunningham  v.  Cureton,  96  Ga.  305. 
489,  23  S.  K  R  420,  it  appeared  that  The  law  of  Connecticut  applies  to 
the  vendees,  who  resided  in  Georgia,  a  contract  of  sale  made  and  the  prop- 
went  into  Tennessee  to  purchase  cer-  erty  delivered  in  New  York,  but  in 
t&in  chattels  and  there  gave  their  contemplation  that  the  property  is 
notes  for  them,  which  notes  con-  to  be  taken  to  Connecticut,  where 
tained  a  clause  reserving  title  in  the  the  contract  is  to  be  performed, 
vendors  until  payment.  The  chattels  Beggs  v.  Bartels  (1900),  —  Conn.  — , 
were  then  shipped  to  the  vendees  in  46  AtL  R  874. 

Georgia.     The  law  of  Georgia  re-  But  in  a  lat«  cftse  in  New  Hamp- 

quired  such  contracts  to  be  attested  shire  it  was  held  that  a  contract  of 

and  recorded,  but  the  law  of  Tennes-  conditional  sale,  made  in  Massachii- 

see  had  no  such  requirement.    The  setts  by  parties  there  resident,  coi> 
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the  title  will  not  pass  until  the  condition  is  performed.^  It  is 
not  practicable,  however,  to  attempt  to  discuss  all  such  possi- 
ble contracts.  There  are,  on  the  other  hand,  certain  kinds  of 
contracts,  frequently  entered  into,  which  from  their  nature  are 
necessarily  subject  to  conditions  growing  out  of  the  essential 
character  of  the  contract  itself,  and  the  most  important  of  these 
will  now  be  considered. 
One  of  the  most  important  of  these  is  the  contract  for  the  — 

1.  Sale  of  Goods  "  to  Arrive.^^ 

§  652.  Snch  contracts  conditioned  upon  tlie  arriTal  of  the 
goods. — "A  sale  to  arrive,"  it  is  said  in  one  case,*  is  "condi- 
tional, and  if  the  article  contracted  for  does  not  arrive,  either 

oeming  a  cliattel  there  situated  and  that  if  no  lioense  should  be  granted 

valid  by  its  laws,  may  be  enforoed  in  there  should  be  no  sale,  shows  that 

New  Hampshire,  though  the  statute  the  title  is  not  to  pass  until  the 

of  that  State  has  not  been  complied  license  is  procured.    Kost  v.  Reilly 

with;  and  the  fact  that  the  parties,  at  (1892),  62  Ck>nn.  57,  24  AtL  R  519. 

the  time  the  contract  was  made,  con-  While,  on  the  other  hand,  where  one 

templated  that  the  property  should  agrees  that  he  will  purchase  a  planter 

be  removed  to  New  Hampshire  does  if  it  did  not  "  break  all  to  the  devil " 

not  alter  the  rula    Cleveland  Mach.  before  he  got  through  using  it,  he  be- 

Works  V.  Lang  (1892),  67  N.  H  348,  comes  the  purchaser  and  is  liable  to 

81  AtL  R.  20,  68  Am.  St  B.  675.    To  pay  if  the  planter  does  not  break  as 

same  effect:  Dorntee  Casket  Ca  v.  so  stipulated.    Norton  v.  Hummel 

Gunnison  (1898),  69  N.  R  297,  45  AtL  (1887),  22  111.  App.  194 
R.  818.  A  stipulation  in  an  order  for  a 

Where  the  seller  in  Maine  sold  to  harvester  that  "if  my  crops  are  a 

a  New  Hampshire  resident  a  chattel  failure,  and  I  do  not  need  a  ma- 

which  was  removed  to  New  Hamp-  chine,"  justifies  the  buyer  in  rescind- 

shire,  and  the  statute  of  Maine  re-  ing  if  those  crops  fail  for  which  he 

quired  the  contract,  when  executed  would  need  such  a  harvester,  though 

by  a  non-resident,  to  be  recorded  his  other  crops  may  be  good.    Mc- 

where  the  property  was  when  the  Cormick  Ca  v.  Williams  (1896),  99 

contract  was  made  (i  &,  in  Maine),  Iowa,  601,  68  N.  W.  R.  907. 
but  it  was  not  so  recorded  in  Maine,       ^  Neldon  v.  Smith,  86  N.  J.  L.  148» 

the  contract  will  not  be  valid  in  New  To  same  effect:  Shields  v.  Pettee,  2 

Hampshire    against   a    subsequent  Sandf.  (N.  Y.)  262;  Benedict  v.  Field, 

mortgagee  of  the  goods  in  that  State.  4  Duer  (N.  Y.),  154;   Dike  v.  Reit- 

Davis  V.  Osgood  (1898),  69  N.  H.  427,  linger,  28  Hun  (N.  Y),  241;  Russell  v. 

44  AtL  R.  482.  NicolL  8  Wend.  (N.  Y.)  112.  20  Am. 

1  Thus,  for  example,  an  agreement  Dec.  670;  Lovatt  v.  Hamilton,  5  M. 

in  a  contract  for  the  sale  of  a  saloon.  &  W.  689;  Stockdale  v.  Dunlop,  6  M. 
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from  the  vessel's  being  lost  or  other  cause  by  accident,  and 
without  any  fraud  or  fault  of  the  vendor,  the  contract  is  at  an 
end.  The  contract  is  executory  and  does  not  pass  the  prop- 
erty in  the  goods  to  arrive.  It  is  merely  an  agreement  for  the 
sale  and  delivery  of  the  articles  named  at  a  future  period 
when  they  shall  arrive.  It  is  in  the  nature  of  a  condition  and 
not  a  warranty." 

Stipulations  in  such  contracts  as  to  the  time  of  arrival  are 
therefore  construed  as  fixing  a  limit  beyond  which  the  contract 
is  not  to  continue,  rather  than  as  warranties  that  the  goods 
shall  arrive  within  that  time.^  The  vendor  is  not  liable  for  the 
non-delivery  of  the  goods  until  their  arrival,  and  unless  they 
arrive  within  the  time  specified  the  vendor  is  not  bound  to  de- 
liver nor  the  vendee  to  receive  them.*  So,  if  the  contract  be 
entire,  the  vendor  is  not  bound  to  deliver  nor  the  vendee  to 
receive  a  part  of  the  goods  only  which  arrives  within  the  pe- 
riod fixed.* 

§  653.  Contracts  limiting  time  of  shipment. —  It  is  entirely 
competent,  of  course,  for  the  parties  to  limit  the  time  within 
which  the  goods  shall  be  shipped,  and  when  the  time  is  so  lim- 
ited it  becomes  a  condition  precedent  that  they  shall  be  shipped 
within  the  time  agreed  upon;  and  if  not  complied  with,  both 
parties  are  released  from  their  respective  obligations  to  deliver 
and  receive.* 

&  W.  234;  Johnson  ▼.  Hacdonald,  9  other  words  showing  a  contrary  in- 

M.  &  W.  600;  Rogers  V.  Woodruff,  23  tent,  contingent  upon  its  arrival," 

Ohio  St.  682,  18  Am.  R  276.  citing  many  of  the  cases  supra, 

1  RusseU  V.  Nicoll,  »upra;  Alewyn  2  Hill  v.  Blake  (1884),  97  N.  Y.  2ia 

V.  Pryor,  R.  &  M.  406.    In  Rogers  v.  *  Russell  v.  Nicoll,  supra. 

Woodruff,  supra,  it  is  said:  **It  has  *  Alexander  v.  Yanderzee,  L.  R.  7 

uniformly  been  held  that  contracts  C.  P.  530;  Shand  y.  Bowes,  1  Q.  R 

of  this  description  —  for  the  sale  of  Div.  470;  &  a,  2  Q.  &  Div.  112;  &  c. 

goods  to  arrive — are  conditional,  the  sub  nom.  Bowes  v.  Shand,  2  A  pp. 

words '  to  arrive,'  or  other  equivalent  Cas.  455. 

words,  not  importing   a  warranty  Where  the  contract  was  for  five 

that  the  goods  will  arrive,  and  the  hundred  tons  of  rails  to  be  shipped 

obligation  to  perform  the  contract  "from  the  other  side,  January  or 

by  an  actual  transfer  of  the  property  February  or  March,  seller^s  option," 

being,  therefore,  in  the  absence  of  the  court  said:  "  It  is  the  settled  rule 
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In  construing  agreements  of  this  nature  it  seems  to  be  de- 
termined that  the  expressions  in  the  contract,  "  to  be  shipped  " 
or  "  shipment "  within  a  certain  time,  have  reference,  in  the 
absence  of  usage  to  the  contrary,  to  the  time  when  the  goods 
shall  be  placed  on  board,  and  not  to  the  time  when  the  ship- 
ment shall  actually  be  completed.^ 

§  654. Giving  notice  of  name  of  ship.—  It  is  a  common 

stipulation  in  these  contracts  that  the  vendor  shall  give  the 
vendee  notice  of  the  name  of  the  ship  on  which  the  goods  are 
expected  as  soon  as  it  becomes  known  to  him,  and  a  strict  com- 
pliance with  this  requirement  is  a  condition  precedent  to  his 
right  to  enforce  the  contract.' 

§  655. Classification  of  the  cases. — Mr.  Benjamin,  after 

reviewing  the  English  cases  in  which  the  question  has  been 
much  more  frequently  considered  than  in  the  American  cases, 
classifies  the  decisions  as  follows: 

that  in  a  case  like  the  present  the  car  forward  until  the  following  day. 
date  of  shipment  is  a  material  ele-  Clark  v.  Lindsay  (1896),  19  Mont.  1. 
ment  in  the  identification  of  the  47  Paa  R.  103. 
property  (Hill  v.  Blake,  97  N.  Y.  316;  «  Benjamin  on  Sales,  §  588;  Busk  v. 
Tobias  v.  Lissberger,  105  id.  404).  It  Spence,  4  Camp.  339;  Graves  v.  Legg» 
was  not  five  hundred  tons  of  rails  9  Ex.  709.  But  where  the  seller  gave 
generally  that  were  the  subject  of  the  name  of  the  ship  as  the  **  Chris- 
the  contract,  but  a  specific  quantity  topher "  and  the  goods  arrived  on 
shipped  from  the  other  side  during  the  *'  St  Christopher,"  it  was  held 
the  three  named  months,  and  unless  that  the  refusal  of  the  buyer  to  re- 
such  were  tendered  the  contract  was  ceive  the  goods  on  that  account  was 
not  performed.  The  offer  of  other  unwarranted.  Smith  v.  Pettee  (1877), 
rails  would  impose  no  obligation  70  N.  Y.  13.  So  where  there  was  a 
upon  the  purchiiser."  Clark  v.  Fey  contract  for  goods  to  be  shipped  from 
(1890),  121  N.  Y.  470,  24  N.  R  R  703.  the  Philippines  in  a  certain  vessel. 

The    destruction    of    the   vessel  provided  that  if  she  was  by  any  ac- 

n'amed  before  the  date  of  shipment  cident  unable  to  load  and  no  other 

terminates  the  contract.    Nickoll  v.  steamer  could  be  procured  the  con- 

Ashton,  [1900]  2  Q.  R  29a  tract  was  to  be  void,  it  was  held  not 

1  Bowes  V.  Shand,  auprcu    A  con-  to  preclude  reshipment  by  another 

tract  to  ship  goods  by  railroad  on  a  vessel  at  an  intermediate  point  due 

certain  day  is  satisfied  by  putting  to  an  accident  to  the  original  vessel 

them  on  the  car  on  that  day,  al-  Harrison  v.  Fortlage  (1896),  161  U.  S. 

though  the  carrier  does  not  send  the  57. 
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First,  "Where  the  language  is  that  goods  are  sold  "  on  arrival 
per  ship  A  or  ex  ship  A,"  or  "  to  arrive  per  ship  A  or  ex  ship  A  " 
(for  these  two  expressions  mean  precisely  the  same  thing),  it 
imports  a  double  condition  precedent^  viz.,  that  the  ship  shall 
arrive,  and  that  the  goods  sold  shall  be  on  board  on  her  arrival. 

Secondly.  "Where  the  language  asserts  the  goods  to  be  on 
board  of  the  vessel  named,  as  "  1,170  bales  now  on  passage^  and 
expected  to  arrive  per  ship  A,"  or  other  terms  of  like  import, 
there  is  a  warranty  that  the  goods  are  on  board,  and  a  single 
condition  precedent^  to  wit,  the  arrival  of  the  vessel. 

Thirdly.  The  condition  precedent  that  the  goods  shall  ar- 
rive by  the  vessel  will  not  be  fulfilled  by  the  arrival  of  goods 
answering  the  description  of  those  sold,  but  not  consigned  to 
the  vendor  and  with  which  he  did  not  affect  to  deal;  but 
semhle^  the  condition  will  be  fulfilled  if  the  goods  which  arrive 
are  the  same  which  the  vendor  intended  to  sell,  in  the  expecta- 
tion, which  turns  out  to  be  unfounded,  that  they  would  be  con- 
signed to  him. 

Fourthly.  Where  the  sale  describes  the  expected  cargo  to  be 
of  a  particular  description,  as  "  400  tons  of  Ara^an  Necrensie 
rice,"  and  the  cargo  turns  out  on  arrival  to  be  rice  of  a  differ- 
ent description,  and  neither  party  is  bound  by  the  bargain. 

2.  Bale  of  Goods  "  to  he  Shipped.^^ 

§656.  Such  contracts  conditional, —  Similar  in  many  re- 
spects to  the  contract  for  the  sale  of  goods  '*  to  arrive,"  and 
often  associated  with  it,  is  the  contract  for  the  sale  of  goods 
"to  be  shipped."  Such  contracts,  already  slightly  touched 
upon  in  the  preceding  subdivision,  however,  are  less  conditional 
than  the  former,  and  the*  condition,  like  many  others  to  be 
hereafter  noticed,  is  rather  one  relating  to  the  performance  of 
the  contract  than  one  which  goes  to  the  discharge  of  both  par- 
*ties  from  it.  As  will  be  seen  hereafter,  whatever  in  executory 
contracts  goes  to  the  matter  of  the  identification  or  description 
of  the  goods  to  be  supplied,  or  the  time,  place,  quantity  or  man- 
ner of  supplying  them,  is  usually  to  be  deemed  a  condition 
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precedent  to  the  buyer's  liability ; — giving  the  buyer  the  op- 
tion to  reject  the  goods,  or  to  waive  the  default  and  accept  a 
substituted  performance  if  he  will.^  It  is  deemed  most  con- 
venient, therefore,  to  leave  this  question  until  the  subject  of 
delivery  is  reached,'  and  to  confine  attention  here  to  those 
conditions  less  intimately  connected  with  the  mere  matter  of 
performance. 

3.  8ale  on  Approval, 

§  657.  Sale  if  goods  are  approved. —  Contracts  are  not  un- 
common in  pursuance  of  which  goods  are  delivered  ^'  on  trial," 
or  "  on  approval,"  to  be  bought  and  paid  for  if  the  prospective 
purchaser  approves  them,  and,  if  not,  to  be  returned. 

§  658.  Title  and  risk  pending  approval. —  Such  a  transac- 
tion does  not  constitute  a  present  sale,  and  the  title  does  not 
pass  until  in  some  manner,  either  expressly  or  by  implication, 
this  necessary  approval  is  manifested.*  With  the  title  also  re- 
mains the  risk  of  loss  or  injury  not  caused  by  the  buyer's 
default.*  Whether  the  sale  is  absolute  or  on  approval,  in  a 
doubtful  case,  is  a  question  for  the  jury.* 

§659.  Within  what  time  option  exercised. — Where  the 
terms  of  the  contract  fix  the  time  within  which  the  option  is 
to  be  exercised,  the  contract  will,  of  course,  govern;  but  where 
no  time  is  so  fixed  the  law  will  require  the  determination  to  be 
made  within  a  reasonable  time.* 

1  See  post,  %  1205  et  seq.  ^  Thus  if  a  horse  sold  upon  approval 

^See  pos^  ^  1116  et  seq.  dies  without  the  fault  of  the  buyer 

'Hunt  V.  Wyman  (1868),  100  Mas&  before  approval  and  before  the  ex- 

IdS;  Dando  v.  Foulds  (1884),  105  Pa.  piration  of  the  time  limited,  the  loss 

8t  74;  Wartman  v.  Breed  (1875),  117  falls  on  the  seller.  Elphick  y.  Barnes 

Mass,  18;  Fairfield  v.  Madison  Mfg.  (1880),  5  C.  P.  Div.  331. 

Ca  (1875),  88  Wis.  346;  Hall  &  Brown  *  Reber  v.  Schitler  (1891X 141  Pa.  St 

Mach.  Ca  v.  Brown  (1891),  82  Tex.  040,  21  AtL  R.  73a 

469,   17  a  W.  R.  715;    Mowbray  v.  « Washington  v.  Johnson  (1846),  7 

Oady  (1875),  40  Iowa,  604;  Glasscock  Humph.  (Tenn.)  468;    Hickman  ▼. 

V.  Hazell  (1891).  109  N.  C.  145,  13  a  Shimp  (1885;,  109  Pa.  St.  16. 
E.  R.  789. 

542 


CH.  III.]           CONDITIONAL  SALE  OF  8PB0IFI0   0HATTBL8.  [§  660. 

§  660.  Eflfeet  of  failure  to  return  within  time  required. — 

In  either  case,  while  the  mere.failure  to  return  the  goods  within 
the  time  required  may  not  be  per  ae  an  election  to  purchase,^ 
it  is  still  such  evidence  that,  if  unexplained,  a  conclusive  elec- 
tion may  be  found.*    Of  course,  in  these  cases,  there  can  ordi- 

1  Hunt  y.  Wyman,  mprcu  ant  if  it  failed  to  give  satisfaction. 

s  Washington  y.  Johnson,  «upra;  The  maohine  was  to  be  settled  for 

Btttler  y.  School  District  (1893),  149  after  the  trial,  and  taken  back  if  it 

Pa.  St   851;    Hickman  y.   Shimp,  could  not  be  made  to  work;  but  if 

supra;  Stutz  y.  Coal  Ga,  181  Pa.  St  used  more  than  two  days  the  war- 

267.  ranty  should  be  considered  fulfilled* 

In  Aultman  y.  Theirer  (1873).  84  The  machine  did  not  work  and  de- 
Iowa,  373,  a  buyer  of  a  reaper  was  to  f endant  was  notified,  but  plaintiff 
try  the  machine  for  a  certain  period  was  prevailed  upon  to  keep  the  ma- 
and  give  notice  if  it  failed  to  work  chine  with  the  promise  that  it  would 
as  warranted.  The  buyer  gave  the  be  fixed.  It  was  kept  and  used  part 
notice  as  required,  but  continued  to  of  two  seasons,  but  was  nearly  use- 
use  the  machine.  Held,  that  he  lost  lesa  Held,  that  title  had  not  passed 
his  right  to  return  it,  but  could  stiU  when  plaintiff  first  notified  defend- 
reduoe  the  recovery  by  the  damages  ant  that  the  machine  did  not  work, 
sustained  by  him.  But  after  plaintiff  kept  the  machine 

In  Turner  v.  Machine  Ckt,  (1898),  97  so  long  it  will  be  presumed  that  he 

Mich.  166,  56  N.  W.  R.  856»  plaintiff  elected  to  keep  it  and  sue  for  breach 

sold  certain  machinery  to  defendant  of  warranty. 

on  trial,  trial  to  cover  thirty  days.  In  Keeler  y.  Jacobs  (1894),  87  Wis. 

If  satisfactory  defendant  was  to  pay  645,  58  N.  W.  R.  1107,  plaintiffs  let  the 

for  it    He  failed  to  give  notice  at  defendant  have  a  machine  on  trial 

the  expiration  of  the  time,  and  it  until  satisfied  with  it  and  if  not  sat- 

was  held  that  such  failure  consti-  isfied  with  it  he  might  return  it  De- 

tuted  an  acceptance.  fendant  was  not  satisfied  and  noti- 

In  Ck>lumbia  Rolling  Ca  v.  Beckett  fied  plaintiffs,  but  he  was  induced 
Foundry  Ckt,  (1898),  55  N.  J.  L.  891, 36  to  keep  it  longer  under  the  promise 
AtL  B.  888,  it  was  held  that  where  that  plaintiffs'  agent  would  write  to 
goods  are  sold  subject  to  approval  it  plaintiffs  aud  see  what  could  be  done, 
is  necessary  for  the  purchaser,  unless  Nothing  was  done.  Held,  that  the 
he  approves,  to  express  disapproval  question  whether  defendant  had  kept 
within  a  reasonable  time,  in  the  ab-  the  machine  more  than  a  reasonable 
sence  of  which  the  seller  may  sue  time  was  for  the  jury, 
and  recover,  the  failure  constitut-  In  Ellis  v.  Mortimer  (1805),  1  Bos. 
ing  either  an  approval  or  a  least  at  &  P.  N.  R.  357,  plaintiff  offered  de- 
waiver,  fendant  a  horse  at  a  certain  price. 

In  Fairfield  v.  Madison  Mfg.  Ca  defendant  to  try  it  for  a  month  and 

<1875),  88  Wis.  846,  plaintiff  agreed  to  pay  the  price  if  he  liked  the  horse  at 

take  one  of  defendant*s  machines,  the  price.    At  the  end  of  two  weeks 

give  it  a  fair  trial,  and  notify  defend-  defendant  Md  plaintiff  that  he  liked 
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narily  be  no  election  until  an  opportunity  for  inspection  or 
examination  has  been  afforded.^ 

§ 

§661.  Necessity  for  notice  of  disapproral. —  Ordinarily, 
and  in  the  absence  of  a  stipulation  to  the  contrary,  the  party 
receiving  the  goods  must,  in  the  event  of  his  disapproval,  re- 
turn them  or  offer  to  return  them  or  give  notice  of  his  disap- 
proval.^ But  the  parties  may,  by  their  express  or  implied 
agreements,  dispense  with  this  requirement,  and  throw  upon 
the  person  delivering  the  duty  of  ascertaining  whether  the 
goods  are  approved  or  not.*  If  the  duty  in  this  respect  is  not 
made  clear  by  the  terms  of  the  agreement,  it  becomes  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  notice  was  re- 
quired from  the  receiver  or  not.* 

§  662.  How  notice  to  be  given. —  In  a  case*  in  which  the 
defendants  were  bound  by  their  contract  to  give  notice  of  their 

the  horse  but  not  the  price,  where-  of  trial  until  a  specified  time,  and 

upon  plaintiff  asked  him  to  return  then,  if  not  satisfied,  bring  it  back  to 

the  horse.    But  defendant  kept  it  B,  or,  if  too  busy  for  that,  to  let  it 

ten  days  longer.    Heldy  that  he  was  at  stand  unused  till  B  comes  for  it,  and 

liberty  to  keep  the  horse  for  a  month  A  continues  to  use  the  horse  after 

if  he  chosa  the  time  so  ^xed,  but  then  refuses 

^  Wilson  Y.  Stratton  (1860),  47  Me.  to  buy  and  offers  to  return  it,  this  is 

120,  citing  Crane  v.  Roberts,  5  Me.  evidence /or  ^/lejt^rj^  on  the  question 

419;  McCarren  v.  McNulty,  7  Gray  whether  A,  at  the  time  so  fixed,  had 

(Mass.),  139;  Grout  v.  Hill,  4  id.  831.  determined  to  retain  the  horse,  and 

In  Hunt  V.  Wyman,  swpra,  a  horse  is  therefore  liable  for  the  price,  but 

taken  upon  trial  had  received  seri-  it  is  not  conclusive  evidence, 

ous  injury  without  the  fault  of  the  ^  Dewey  v.  Erie  Borough  (1850),  14 

bailee  before  he  had  a  chance  to  try  Pa.  St  211,  53  Am.  Dea  533. 

him,  nor,  on  account  of  the  injury,  'In  Gibson  v.  Vail  (1881),  53  Vt  476. 

could  the  horse  be  returned  within  it  was  found  that  the  seller  was  to 

the  time  specified.    Held^  not  a  sala  come   and  ascertain   whether   the 

To  like  effect:  Lyons  v.  Stills  (1896),  other  party  was  satisfied.    Such  was 

97  Tenn.  514.  37  S.  W.  R  280.  also  the  fact  in  Smalley  v.  Hendrick- 

In  Kahn  v.  Klabunde  (1880),  50  son  (1862),  29  N.  J.  L.  371. 

Wis.  235,  it  was  held  that  where  A  *  Wartman    v.    Breed   (1875),    117 

takes  to  his  own  home  a  horse  be-  Mass.  18. 

longing  to  B,  intending  to  purchase  ^  Dewey  v.  Erie  Borough  (1850)^  14 

it,  if  satisfactory,  with  an   under-  Pa.  St  211,  53  Am.  Dec.  633. 
standing  that  he  is  to  use  it  by  way 
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dissatisfaction  to  the  plaintiff,  Gibson,  0,  J.,  said:  "They  were 
not  bound  to  follow  the  plaintiff  to  a  foreign  country ;  but  if 
foreign  residence  had  been  alleged,  they  would  have  been  bound 
to  prove  it.  If  his  residence  was  unknown,  they  were  bound 
to  prove  that  they  had  attempted  to  discover  it.  If  it  was 
known  to  be  in  a  sister  State,  they  were  bound  to  prove  that 
they  had  attempted  to  reach  him  through  the  postoffice.  But 
there  was  not  a  spark  of  evidence  to  prove  that  any  effort  had 
been  made  whatever,  and  the  contract  had  become  absolute." 

4.  Sale  if  Satisfactory  to  Buyer. 

§  663.  Sales  if  bnyer  is  satisfied. —  Similar  to  the  questions 
involved  in  the  last  sections  are  those  which  arise  where  the 
contract  is  that  the  buyer  shall  purchase  if  the  goods  are  satis- 
factory. It  is  entirely  competent  for  the  parties  to  agree  that 
the  transaction  shall  n*ot  constitute  a  sale  unless  the  goods  are 
satisfactory,  and  where  such  is  the  contract  no  sale  takes  place 
until  the  condition  is  performed.^ 

§  664.  Who  is  to  be  satisfied. —  In  many  of  the  cases  it^is 
expressly  stipulated  that  the  sale  shall  not  result  unless  the 
buyer  is  satisfied ;  but  this  express  stipulation  is  not  necessary. 
Where  a  proposition  of  sale  is  made  to  a  person  upon  the  con- 

1  It  is  of  couise  essential  that  this  even  though  it  did  good  work.  Piano 

shaU  really  be  the  condition.    Thus,  Mfg.  Go.  y.  Ellis  (1888),  68  Mich.  101, 

in  Clark  ▼.  Rioe  (1881),  46  Mich.  808,  85  N.  W.  R.  841. 
9  N.  W.  B.  427,  where  the  contract       So,  a  contract  that  a  machine  may 

was  that  there  should  be  a  sale  *'  if,  be  returned  if  it  does  not  do  good 

on  trial  of  thirty  days,  the  machine  is  work  will  not  justify  a  return  if  it 

satisfactory,  or  does  what  is  claimed  does  good  work,  unless  the  return  be 

for  it,"  it  was  held  that  the  sale  was  assented  to  by  the  seller.    Manny  v. 

absolute  if  the  machine  did  what  Glendinning  (1862),  15  Wis.  50.    But 

was  claimed  for  it  whether  the  pur-  a  stipulation  that  a  machine  may  be 

chaser  was  satisfied  or  not  But  where  returned  by  the  purchaser  if  it  does 

jthe  stipulation  w&s  that  the  machine  not  suit  him  and  answer  his  purpose 

'^  is  to  do  good  work  and  give  satisf ao-  gives  him  the  right  to  return  it  if  he 

tion«"  it  was  held  that  the  require-  is  not  suited,  even  though  the  msr 

ment  to  give  satisf^tion  was  an  in-  chine  might  answer  his   purposa 

dependent  one,  and  that  there  was  (Goodrich  v.  Van  Nortwiok  (1867),  48 

no  sale  unless  it  gave  satisfaction,  IlL  445. 
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dition  that  he  need  not  purchase  unless  the  article  is  satisfac- 
tory, the  necessary  inference,  even  in  the  absence  of  an  express 
statement,  is  that  he  need  not  buy  unless  the  article  is  satis- 
factory to  him.^ 

§665.  If  yendee  not  satisfied  there  is  no  sale. — In  such 
cases,  if  the  vendee  is  in  fact  not  satisfied,  there  is  no  sale.  It 
is  not  enough  that  he  ought  to  be  satisfied,  or  that  the  article 
would  be  satisfactory  to  a  reasonable  man,  or  tHat  the  court  or 
jury  deem  the  article  satisfactory.'  The  contract  is  that  the 
article  shall  be  satisfactory  to  the  vendee  himself,  and  not  to 
some  one  else. 

§  666.  Reasons  for  his  dissatisfaction. —  To  assign  reasons 
for  one's  dissatisfaction  is  not  always  easy,  nor,  in  these  cases, 
is  it  ordinarily  necessary.  In  many  cases  the  question  is  one 
appealing  to  taste,  sentiment  or  artistic  sensibility,  rather  than 
reason ;  and  in  such  cases,  frequently,  no  reason  can  be  assigned, 
and  none,  therefore,  is  required.  If  the  undertaking  is,  for  in- 
stance, to  supply  a  portrait,  a  photograph,  a  bust,  a  suit  of 
clothes,  a  musical  instrument,  or  an  article  of  furniture,  which 
shall  be  satisfactory  to  the  other  party,  "  the  buyer  may  reject 
it  without  assigning  any  reason  for  his  dissatisfaction.  In  such 
a  case  the  law  cannot  relieve  against  the  folly  of  the  vendor 
by  inquiring  whether  the  dissatisfaction  of  the  vendee  was 
based  upon  reasonable  grounds  or  not.  It  is  even  doubtful 
whether  it  can  inquire  into  the  good  faith  of  the  vendee's  de- 
cision." • 

1  Singerly  v.  Thayer  (1885),  108  Pa.  813»  18  &  E.  R  591,  and  many  other 
St.  291, 2  All.  R.  230;  Adams  Radiator  cases  cited  in  the  foUowing  notes. 
Works  V.  Schnader  (1893),  155  Pa.  St.  «  Per  Brown,  J.,  in  Campbell  Print- 
894,  26  AtL  R.  745.    See  also  McCar-  ing  Press  Ca  v.  Thorp  (1888),  86  Fed. 
ren  v.  MoNulty,  7  Gray  (Mass.),  139.  R.  414 

2  See  Singerly  v.  Thayer,  supra;  In  McCarren  ▼.  McNulty  (1856),  Z 
Brown  v.  Foster,  113  Mass.  136;  Za-  Gray  (Mass.),  139,  the  contract  was 
leski  V.  Clark,  44  Conn.  218;  Gibson  for  the  construction  of  a  book  case, 
Y.  Cranage,  39  Mich.  49;  Palmer  v.  which  the  plaintiff  agreed  to  finish 
Banfield,  86  Wi&  441,  56  N.  W.  R.  <*  in  a  good,  strong  and  workmanlike 
1090;  Osborne  v.  Francis,  88  W.  Va.  manner,  to  the  satisfaction  of  "  one 
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§  667.  Duty  to  test  goods. —  In  the  cases  mentioned  in  the 
preceding  section,  the  case  cannot  ordinarily  be  made  clearer 
by  any  test.  It  would,  of  course,  be  the  duty  of  the  buyer  to 
examine  the  article  and  not  to  reject  it  unseen ;  but  there  could 

of  the  def  endanta    It  was  held  that  an  immaterial  inquiiy.    •    •    •    In 

unless  the  plaintiff  showed  that  the  this  case  the  plaintiff  undertook  to 

work  was  satisfactory  to  or  accepted  make  a  bust  which  should  be  satis- 

by  the  defendant  in  question  he  could  factory  to  the  defendant.    The  case 

not  maintain  the  action.  shows  that  she  was  not  satisfied  with 

Hoffman  y.  Gallaher  (1876),  6  Daly  it   The  plaintiff  has  not  yet  then  ful- 

(N.  Y.),  42»  was  the  case  of  a  contract  filled  his  contract    It  is  not  enough 

to  paint  the  defendant's  portrait,  it  to  say  that  she  ought  to  be  satisfied 

being  agreed  that  the  picture  should  with  it,  and  that  her  dissatisfaction 

be  referred  to  the  defendant's  friends,  is  unreasonable.    She,  and  not  the 

and  if  they  thought  it  a  good  likeness  coiurt  is  entitled  to  judge  of  that 

he  would  take  it,  otherwise  he  would  The  contract  was  not  to  make  one 

not    The  court  held  that  he  was  not  that  she  ought  to  be  satisfied  with, 

bound  to  take  it  unless  his  friends  but'  to  make  one  that  she  would  be 

liked  it,  and  that  it  was  error  to  in-  satisfied  with.   Nor  is  it  sufficient  to 

troduce  the  portrait  in  evidence  and  say  that  the  bust  is  the  best  thing 

show  it  to  the  jury  that  they  might  of  the  kind  that  could  possibly  be 

judge  of  the  portrait  as  a  likeness  of  produced.   ...    A  contract  to  pro- 

the  defendant  duce  a  bust  perfect  in  every  respect, 

In  the  case  of  Zaleski  ▼.  Clark  and  one  with  which  the  defendant 
(1876),  44  Conn.  218,  26  Am.  B.  446,  ought  to  be  satisfied,  is  one  thing;  an 
the  plaintiff,  who  was  a  sculptor,  undertaking  to  make  one  with  which 
agreed  to  make  for  the  defendant  she  vnll  he  satisfied  is  quite  another 
a  bust  of  her  deceased  husband,  thing.  The  former  can  only  be  de- 
stipulating  that  she  was  not  bound  termined  by  experts.  The  latter  can 
to  take  it  unless  she  was  satisfied  only  be  determined  by  the  defendant 
with  it  The  bust  was  completed,  herself.  It  may  have  been  unwise  in 
was  a  fine  piece  of  workmanship  and  the  plaintiff  to  make  such  a  contract 
an  accurate  likeness,  but  from  the  but  having  made  it  he  is  bound  by  it" 
very  nature  of  the  materials  was  des-  In  the  case  of  Brown  v.  Foster 
titute  of  life-Uke  expression  and  color.  (1873X  118  Mass.  136,  18  Am.  R  463, 
The  defendant  was  not  satisfied  with  the  plaintiff  had  agreed  to  make  a 
it  and  would  not  accept  or  pay  for  satisfactory  suit  of  clothes  for  the 
it;  but  her  dissatisfaction  was  based  defendant  They  were  made  and 
upon  grounds  applicable  to  all  busts,  delivered  according  to  agreement, 
The  supreme  court  said:  "Courts  of  but  the  defendant  was  not  satisfied 
law  must  allow  parties  to  make  their  with  them  and  refused  to  accept 
own  contracts,  and  can  enforce  only  them.  The  court  held  that  he  was 
such  as  they  actually  maka  Whether  not  obliged  to  do  so,  for  "  it  isiiot  for 
the  contract  is  wise  or  unwise,  rea-  any  one  else  to  decide  whether  a  re- 
SQU^ble  or  i^ireasonable,  is  ordinarily  fusal  to  accept  is  or  is  not  .reason- 
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be  no  other  test  than  his  own  convictions  or  sentiments.  There 
are,  however,  other  cases  involving  questions  of  mechanical 
fitness  or  adaptability  where,  from  the  nature  of  the  case,  a 

test  would  be  required.    Thus,  if  the  agreement  is  to  supply  a 

able,  when  the  contract  permits  the  was  the  only  person  who  had  the 
defendant  to  decide  himself  whether  right  to  decide  this  question.  Where 
the  articles  fnmished  are  to  his  satis-  parties  thus  deliberately  enter  into 
faction."  an  agreement  which  violates  no  rule 
The  rule  is  further  iUustrated  in  of  public  policy  and  which  is  free 
the  case  of  Gibson  v.  Cranage  (1878),  from  aU  taint  of  fraud  or  mistake^ 
^9  Mich.  49,  83  Am.  R.  851.  Here  an  there  is  no  hardship  whatever  in 
artist  had  undertaken  to  make  an  holding  them  bound  by  it  Artists 
enlarged  picture  from  a  smaller  one,  or  third  parties  might  consider  a  por- 
the  picture  when  completed  to  be  trait  an  excellent  one  and  yet  it 
one  that  the  purchaser  would  like  might  prove  very  unsatisfactory  to 
and  that  would  be  satisfactory  to  the  person  who  ordered  it,  and  who 
him.  The  artist  made  the  picture,  might  not  be  able  to  point  out  witli 
but  the  other  party  was  not  satisfied  clearness  or  certainty  the  defects  or 
with  it  and  would  not  accept  or  pay  objections.  And  if  the  party  giving 
for  it  The  artist  endeavored  to  as-  the  order  stipulates  that  the  portrait 
certain  what  the  objections  were,  and  when  finished  must  be  satisfactory 
had  the  picture  changed  in  some  re-  to  him  or  else  he  will  not  accept  or 
spects.  He  then  endeavored  to  have  pay  for  it,  he  may  insist  upon  his 
the  other  party  examine  it  again,  but  right  as  given  him  by  the  contract" 
he  refused  to  do  so,  and  the  artist  McClure  v.  Briggs  (1886),  58  Vt  83, 
brought  suit  On  the  trial  the  de-  64  Am.  R.  715,  was  a  case  in  which 
feudant  looked  at  the  picture  and  an  organ  v^as  sold  under  the  con- 
found it  stiU  unsatisfactory  to  him.  dition  that  it  should  be  satisfactory 
The  plaintiff  urged  that  he  was  en*  to  the  purchaser.  He  was  distrustful 
titled  to  have  the  defects  pointed  out  of  his  own  judgment  and  called  in 
and  to  be  allowed  a  reasonable  time  an  expert,  who  told  him  the  tone  of 
to  remedy  them.  He  failed  to  re-  the  organ  was  good,  but  notwith- 
cover  and  appealed  to  the  supreme  standing  the  expert's  opinion  he  still 
court,  but  that  court  affirmed  the  th(mght  he  was -dissatisfied  with  it 
judgment,  and  said:  "The  plaintiff  The  court  said:  ^'ItheresMytJiought 
agreed  that  the  picture  when  fin-  so  he  toas  sa  .  .  •  He  was  bound  to 
ished  should  be  satisfactory  to  the  act  honestly  and  to  give  the  instru- 
defendant,  and  his  own  evidence  ment  a  fair  trial,  and  such  as  the 
showed  that  in  this  important  par-  seller  had  a  right,  in  the  circum- 
ticular  the  contract  had  not  been  stances,  to  expect  he  would  give  it 
performed.  It  may  be  that  the  pic-  and  therein  to  exercise  such  judg- 
ture  was  an  excellent  one  and  that  ment  and  capacity  as  he  had,  for  by 
the  defendant  ought  to  have  been  the  contract  he  was  the  one  to  be 
satisfied  with  it  and  accepted  it,  but  satisfied,  and  not  another  for  him." 
under  the  agreement  the  defendant  In  Moore  ▼•  Goodwin  (1887),  4a 
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machine  which  will  work  to  the  vendee's  satisfaction,  there  is 
necessarily  involved  the  duty  on  the  part  of  the  vendee  to  try 
it  reasonably  in  order  to  determine  whether  it  will  do  the  work 
or  not,  and  no  arbitrary  rejection,  without  a  reasonable  test, 
would  be  consistent  with  the  vendee's  duty.^  If,  however, 
upon  such  test,  it  does  not  work  to  his  satisfaction,  he  may  de- 
cline to  buy  it;  and  the  fact  that  others  would  deem  it  satis- 
factory, or  that  it  worked  well  before  or  after  his  test,  would 
be  immaterial.^ 

Hun,  534,  the  defendant  contracted  right  to  say,  arbitrarily  and  without 

to  make  certain  orayon  portraits  for  cause,  that  he  was  dissatisfied  and 

the  plaintiff,  not  to  be  accepted  unless  would  not  pay  for  the  pans,  was  sen* 

in  all  respects  satisfactory  likenesses,  sible  and  sound.    •    •    .    He  must 

It  was  held  that  neither  the  opposite  act  honestly  and  in  accordance  with 

party  nor  the  jury  could  decide  that  the  reasonable  expectations  of  the 

he  ought  to  be  satisfied  with  the  por-  seUer  as  implied  from  the  contract, 

traits  mad&  its  subject-matter  and  surrounding 

1  In  Hartford  Sorghum  Mfg.  Ca  t.  circumstances.     His  dissatisfaction 

Brush  (1871),  43  Vt  538,  the  plaintiff  must  be  actual,  not  feigned;  real,  not 

sold  a  patent  sugar  evaporator  to  the  merely  pretended." 

defendant,  who  was  to  try  it  and  In  Singerly  v.  Thayer  (1885),  108 

pay  for  it  if  he  liked  it,  otherwise  Pa.  St  391,  2  AtL  R.  230,  56  Am.  B. 

the  plaintiff  was  to  take  it  back.  207,  it  was  claimed  that  an  elevator 

The  court  held  that  the  defendant  was  rejected  as  unsatisfactory  before 

was  bound  to  bring  to  the  trial  of  it  it  was  finished,  and  the  court  held 

honesty  of  purpose  and  judgment  that  if  it  was  so  far  incomplete  that 

according  to  his  capacity  to  ascer-  the  purchaser  could  not  reasonably 

tain  his  wishes,  but  was  not  bound  determine  whether  it  was  or  would 

to  use  the  care  and  skill  of  ordinary  be  satisfactory  to  him,  his  rejection 

persons  in  making  the  determina-  was  premature  and  constituted  no 

tion.  bar  to  the  action.    See  also  Exhaust 

Daggett  V.  Johnson  (1877),  49  Vt.  Ventilator  Ca  v.  Chicago,  etc.  R  Ca 

345,  was  an  action  in  assumpsit  to  (1886),  66  Wi&  218,  28  N.  W.  R.  343, 

recover  the  price  of  a  number  of  67  Am.  R  257. 

milk  pana  The  pans  were  a  patented  <  In  Gray  v.  Central  R.  Ca  (1877), 

device  for  cooling  the  milk  with  run*  11  Hun,  70,  a  contract  was  made 

ning  water,  and  the  defendant  was  wherein  the  defendants  agreed  to 

to  pay  a  certain  price  if  satisfied  take  a  certain  steamboat  for  a  stipu- 

with  them.    He  used  them  like  ordi-  lated  price,  **  provided  upon  trial  they 

nary  pans  for  a  time  and  then  notified  are  satisfied  with  the  soundness  of 

the  plaintiffs  to  take  them  away  and  her  machinery,  boilers,  etc."    Hddf 

refused  to  pay  for  them.    The  court  that  this  wording  of  the  written  in* 

said:  *'We  think  the  ruling  of  the  strument  expressed  precisely  what 

oourt»  that  the  defendant  had  no  both  parties  meant>  and  it  was  im- 
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§  668.  Duty  to  aet  in  good  faith. —  It  clearly  is  the  dnty 
of  the  vendee  in  these  cases,  it  is  said,  to  act  in  good  faith 
and  with  honesty  of  purpose,  and  not  to  express  a  dissatisfac- 
tion which  is  wholly  feigned  or  simulated.^   In  ordinary  cases, 

material  whether  they  ought  to  have  reasons  ^are  generally  such  as  in* 

been  satisfied.    Brady,  J.,  dissenting,  volve  the  feelings,  taste  or  sensibility 

did  '*  not  agree  with  the  proposition  of  the  promisor,  and  not  those  gross 

that  the  defendants  had  a  right  to  considerations  of  operative  fitness  or 

declare  arbitrarily  that  they  were  mechanical  utility  which  are  capa- 

not  satisfied  with  the  soundness  of  ble  of  being  seen  and  appreciated 

the  machinery,  eta"  by  others,"  yet  **this  is  not  always 

Aiken  v.  Hyde  (1868),  09  Mass.  183,  sa    It  sometimes  happens  that  the 

was  a  case  where  a  machine  was  sold  right  is  fully  reserved  where  it  is  the 

with  the  agreement  that  it  should  be  chief  ground,  if  not  the  only  one» 

**  entirely  satisfactory  in  all  respects"  that  the  party  is  determined  to  pre- 

to  the  vendee,  or  it  might  be  re-  serve  an  unqualified  option,  and  is 

turned.    It  was  held  that  the  buyer  not  wfiling  to  leave  his  freedom  of 

was  not  bound  to  give  any  notice  of  choice  exposed  to  any  contention  or 

its  failure,  and  it  was  immaterial  subject  to  any  contingency."    The 

that  the  machine  worked  well  in  the  transaction  was  declared  to  belong 

hands  of  the  vendor  after  being  re-  to  this  clasa 

turned  to  him.  Pope  Iron  and  Metal  Ca  ▼.  Best 

In  Clark  v.  Rice  (1881),  46  Mich.  (1888),  14  Ma  App.  502,  was  a  case 
808,  9  N.  W.  R.  427,  the  contract  of  where  a  furnace  was  sold  under  the 
sale  contained  the  provision  '*if  on  condition  that  it  should  '*work  sat^ 
trial  of  thirty  days  the  machine  is  isfactorily  in  melting  iron."  It  was 
satisfactory,  or  does  what  is  claimed  held  that  the  opinions  and  feelings 
for  it"  The  defendant  claimed  that  of  the  managers  of  the  plaintiff  cor- 
he  could  reject  the  heater  if  not  sat-  poration  were  not»  by  the  contract, 
isfactory  to  him,  whether  it  met  the  made  the  test,  but  that  the  contract, 
warranty  or  not  But  the  court  held  fairly  construed,  meant  that  the  fur- 
that  the  contract  very  clearly  bound  nace  should  work  satisfactorily  to  a 
him  to  pay,  whether  satisfied  or  not,  reasonable  and  fair-minded  man  who 
if  the  machine  did  what  was  claimed  was  an  expert  in  such  matters, 
for  it  In  Singerly  v.  Thayer  (1885),  108 

In  Wood  Reaping,  eta  Mach.  Ckx  v.  Pa.  St  291,  2  AtL  R.  230,  56  Am.  R« 

Smith  (1883),  50  Mich.  565, 15  N.  W.  207,  it  was  held  that  where  an  ele- 

R.  906,  the  defendant  insisted  on  the  vator  was  put  into  a  building  and 

stipulation,  in  addition  to  the  ordi-  **  warranted  satisfactory  in  every  re-, 

nary  warranty,  that  the   contract  spect,"  the  fair  inference  was  that 

should  be  of  no  effect  unless  the  ma-  the  elevator  was  to  be  satisfactory  to 

chine  worked  to  the  purchaser's  sat-  the  purchaser;  and  while  it  could  not 

isfaction.   The  court  held  that  while  be  rejected  arbitrarily,  yet  a  bona 

the  cases  in  which  the  right  of  de-  fide  objection  by  him  to  its  working 

cision  is  completely  reserved  to  the  was  a  valid  defense  to  the  action, 

promisor  without  liability  to  disclose  ^  In  Baltimore  &  Ohio  R.  Ca  v. 
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however,  there  can  be  no  means  of  inquiring  into  the  good 
faith  of  his  purpose,  though  circumstances  may  exist  which 
would  make  it  clear;  and  so  far  as  those  cases  are  concerned 
which  appeal  solely  to  considerations  of  taste,  sentiment  or 

Brydon  (1885),  65  Md.  198,  8  AtL  R  ant  notified  the  plaintiff  of  that  fact 

806,  57  Am.  B.  818,  the  plaintiff  con-  in  a  reasonable  time,  then  and  in 

traoted  to  supply  the  defendant  with  that  case  there  had  been  no  sale,  and 

coal  ''of  such  quality  as  should  be  the  defendant  is  not  liable  for  the 

satisfactory  to  defendant's  masters  prica" 

of  transportation  and  machinery.''  Duplex  Safety  Boiler  Ca  v.  Garden 
It  was  held  that  this  term  of  the  (1886),  101  N.  Y.  887, 4  N.  E.  R  749, 
contract  did  not  give  the  officers  54  Ahl  B.  709,  was  a  case  of  rebuild- 
named  a  capricious  or  arbitrary  dis-  ing  boilers,  which  were  to  be  paid 
oretion  to  reject  it  It  was  their  for  as  soon  as  the  defendants  **  are 
judgment  which  was  to  decide  the  satisfied  that  the  boilers  as  changed 
question  of  acceptance,  but  the  law  are  a  success."  As  soon  as  the  boil- 
required  them  to  exercise  a  fair,  just  ers  were  changed  the  defendants  be- 
and  honest  judgment  on  the  subject  gan  to  use  them  and  continued  to  do 
On  the  question  of  fraud  it  was  held  eo.  The  defendants  defended  an  ao- 
proper  to  show  what  knowledge  and  tion  for  the  price  on  the  ground  that 
means  of  knowledge  they  had  of  the  the  question  of  the  success  of  the 
quality  of  the  coal  and  its  fitness  for  boilers  was  for  them  alone.  But  the 
the  use  intended.  court  held  that  a  simple  aUegation 

Silsby  Mfg.  Ckx  ▼.  Town  of  Chico  of  dissatisfaction,  without  some  good 

(1885),  24  Fed.  B.  893,  involved  the  reason  assigned  for  it,  might  be  a 

sale  of  a  steam  fire  engine  "  subject  mere  pretext  and   cannot   be   re- 

to  the  approval  of  the  fire  commit-  garded. 

tee,"  the  vendor  warranting  "  the  In  McO)rmick  Maeh.  Ca  v.  Coch- 

workmanship,  finish   and  perform-  ran  (1887),  64  Mich.  686,  81  N.  W.  R. 

anca  of  the  machine  satisfactory  to  561,  a  warranty  of  a  machine  to  give 

them,  or  the  same  to  be  removed  the  defendant  satisfaction  was  held 

without  expense."    It  was  held  that  to  contemplate  a  reasonable  satis- 

in  the  absence  of  fraud,  it  was  not  faction.    In  the  case   of  Seeley  v. 

enough  that  the  vendees  ought  to  be  Welles  (1888).  120  Pa.  St  60,  Id  Atl. 

satisfied;  they  nvust  be  satisfied,  or  B.  736,  the  defendant  testified  that 

they  are  not  bound  to  accept  it  he  told   plaintiffs  agent   that   he 

In  Exhaust  Ventilator  Co.  v.  Chi«  would  not  take  the  reaper  until  he 

oago,  eta  R  Ca  (1886),  66  Wis.  218,  tried  it  and  if  it  worked  to  suit  him, 

28  N.  W.  B.  348,  57  Am.  B.  257,  fans  and  his  team  could  handle  it  on  his 

were  sold  under  a  warranty  that  farm,  he  would  buy  it  and  that  he 

"  they  will  exhaust  the  smoke  and  was  to  be  the  judge  of  this  himself, 

gases  in  a  satisfactory  manner."  The  Assuming   the  truth  of  this  testi- 

court  held  that  **  if  the  fans  are  not  mony  the  court  held  that  although 

honestly  and  in  good  faith  satisfao-  his  objections  may  have  been  ill- 

tory  to  the  defendant  and  the  defend-  founded  or  even  unreasonable,  yet  if 
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artistic  sensibility,  it  is,  as  has  been  said,  doubtful  whether  the 
vendee^s  motives  can  be  questioned. 

§669.  Within  what  time  decision  to  be  made. — The  par- 
ties may,  by  their  contract,  expressly  stipulate  as  to  the  time 
within  which  the  decision  is  to  be  reached ;  but  if  they  have 

they  were  made  in  good  faith  he  had  to  be  tested  by  defendant  and  ao> 

a  right  to  reject  the  reaper.  cepted  if  it  proved  satisfactory.  The 

A  similar  conclusion  was  reached  common  council  tested  it  and  were 

in  Piatt  Y.  Broderick  (1888),  70  Mich,  not  satisfied,  and  rejected  the  belL 

677,  38  N.  W.  R  579,  where  a  ma-  HeUd,  that  the  common  council  was 

chine  was  sold  with  the  understand-  not  boimd  to  accept  it  unless  satis- 

ing  that  it  would  be  paid  for  if  it  fied  after  the  test 

suited   the    purchaser.    The   court  In  Warder  v.  Whitish   (1890),  77 

held  that  un  der  the  agreement  it  was  Wis.  480,  46  N.  W.  B.  640,  the  de- 

immaterial   whether  the  pachine  fendant  took  a  binder  with  the  un- 

worked  weU  or  not    The  defendant  derstanding  that  he  could  try  it  and 

was  to  be  satisfied  with  it,  and  if  it  if  not  suited  he  could  return  it  at 

did  not  8ui£  him  he  had  a  right  to  any  time.    A  charge  that  he  might 

return  it  reject  it  whether  it  was  capable  of 

In  Hawkins  v.  Qraham  <1889),  149  doing   good  work  or  not  was  ap- 

Mas&  284,  21  N.  £.  R  812^  the  plaint-  proved. 

iff  agreed  to  put  a  heating  plant  into  In  Howard  ▼.  Smedley  (1891),  140 
defendant's  buildings,  to  be  paid  for  Pa.  St  81,  21  AtL  R  263,  the  court 
upon  satisfactory  completion.  If  not  held  that  where  the  plaintiff  con- 
able  to  heat  the  buildings  "in  ao-  tracted  to  erect  an  elevator  in  de- 
cordance  with  the  requirements  as  fendant's  hotel,  to  be  paid  for  when 
above  set  forth,"  the  plaintiff  waste  "  in  running  order  satisfactory  to" 
remove  the  machinery  at  his  own  the  defendant,  it  was  not  error  to 
expense.  But  if  the  heating  was  sat-  enter  a  peremptory  nonsuit  upon 
isfactory  and  conformed  to  the  re-  showing  by  the  plaintiff  thatthe  ele- 
quirements,  the  price  was  to  be  paid  vator  was  not  running  ta  his  satis- 
"  after  such  acknowledgment  by  the  faction  and  that  his  objections  did 
owtier  or  the  work  demonstrated.^  not  arise  out  of  mere  caprice. 
It  was  held  that  the  evident  intent  Osborne  v.  Francis  (1898),  88  W. 
of  these  phrases  was  that  the  satis-  Va.  312, 18  a  K  R  691,  46  Am.  St  R 
factoriness  of  the  system  was  to  be  859,  was  a  case  where  the  defendant 
determined  by  the  mind  of  a  reason-  agreed  to  take  a  binder  if  it  worked 
able  man  and  by  the  external  meas-  to  his  satisfaction.  He  was  not  sat- 
ures  set  forth  in  the  contract  isfied  with  it  and  refused  to  accept 

In  the  case  of  United  States  Fire-  it    There  was  no  written  contract. 

Alarm  Ckx  ▼.  Big  Rapids  (1889),  78  but  the  court  held  that  the  evidence 

Mich.  67, 48  N.  W.  R  1030,  the  plaint-  sufficed  to  show  that  the  buyer  ez- 

iff  contracted  to  furnish  defendant  pressly  reserved  the  right  to  reject 

with  a  fir&alarm  bell,  which  was  and  send  back  the  machine  if  on 

662 


OH.  mJ          CONDITIONAX  8ALB  OF  SPEOmO  CHATTELS.  [§  669. 

not,  a  reasonable  time  wonld  be  implied.    In  either  event  the 

vendee  must  exercise  his  right  within  the  time  so  fbced,  and  a 
failure  to  do  so,  withoat  reasonable  excuse,  would  furnish 
strong  evidence  of  satisfaction.^ 

trial  it  sfaould  not  be  eatisfactory  to  Pierce  ▼•  Coolej  (1885),  56  Mich, 

him  positively  and  generally  with-  652,  23  N.  W.  B.  810,  was  a  case 

out  saying  in  what  respect  where  the  defendants  purchased  a 

In  the  case  of  Jay  v.  Wilson  (1805),  machine  from  the  plaintiffs,  to  be 

01  Hun,  301,  the  court  held  that  where  accepted  if  it  worked  to  defendants' 

a  loan  is  to  be  made  upon  a  title,  satisfaction,  and  paid  for  by  a  note 

provided  the  title  is  satisfactory  to  due  May  1, 1884,  or  by  cash  payment 

the  attorneys  of  the  lender,  the  at-  on  that  day.    The  court  held  that 

tomeys  have  no  right  to  refuse  arbi*  the  option  to  take  or  reject  continued 

trarily  or  capriciously  to  be  satisfied  until  May  1,  1884,  when  they  were 

with  the  title.  undoubtedly  bound  to  decide.    Prior 

In  Crane   Elevator  Ox  v.  Clark  to  that  date  title  could  not  pass  with- 

(1807),  53  U.  S.  App.  257,  80  Fed.  R.  out  an  acceptance  by  the  purchaser. 

705,  26  C.  a  A.  100,  an  elevator  was  In  Stutz  v.  Coal  &  Coke  Ca  (1880), 

to  be  put  into  a  building  subject  to  181  Pa.  St.  267,  18  Atl  R.  875,  ma- 

the  satisfaction  of  the  architect    It  chinery  was  sold  with  the  stipula- 

was  held  that  the  decision  of  the  tion  that  it  was  "  to  be  first  class  in 

architect  was  conclusive,  but  the  par-  aU  particulars,  and  perform  in  a  sat- 

ties  had  a  right  to  his  independent  isfactory  manner,"  and  thirty  days 

and  honest  judgment  were  allowed  for  trial    But  the  ma- 

iln  Wood  Reaping,  eta  Mach.  Ca  chinery,  while  not  satisfactory,  was 
T.  Smith  (1888),  50  Mich.  565, 15  N.  W.  retained  after  the  expiration  of  the 
R.  006^  the  court  said  of  a  provision  thirty  days,  and  the  plaintiffs  were 
in  a  warranty  calling  for  immediate  notified  that  unless  they  put  it  into 
notice,  in  case  a  machine  did  not  satisfactory  working  condition  the 
work  well,  "This  provision  for  im-  defendants  would  have  it  done  at 
mediate  notice  does  not  mean  the  plaintiffs'  expense.  This,  the  court 
shortest  time  possible  in  which  notice  held,  was  an  election  to  keep  the  ma- 
could  be  given.    The  terms  must  re-  chinery. 

ceive  a  sensible  interpretation — an  In  the  case  of  Aultman  v.  Wykle 
interpretation  favorable  to  the  gen-  (1880),  86  III  App.  208,  the  defendant 
eral  object  and  consistent  with  the  bought  a  machine  from  the  plaintiff 
surrounding  conditions.  It  would  be  with  a  warranty  that  it  would  do 
necessary  to  make  allowance  for  the  good  work.  Five  da3rs  were,  by  the 
engagements  of  the  parties,  the  dis-  terms  of  the  agreement,  allowed  for 
tance  between  them,  the  facility  of  the  trial,  and  if  dissatisfied  the  de- 
communication,  and  any  other  inci-  fendant  was  to  give  immediate  no- 
dents  haying  a  bearing.  No  greater  tice,  but  if  no  notice  was  given  within 
dispatch  would  be  implied  than  such  that  time  and  defendant  continued 
as  ^ould  be  fairly  just  and  reason-  to  use  the  machine,  it  was  to  be 
able  in  view  of  all  the  ciroum-  conclusive  evidence  of  satisfaction, 
stances."  Hdd,  that  an  instruction  ignoring 
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§  670.  Duty  to  give  notice  or  return.—  Unless  so  stipulated 
in  the  contract,  the  vendee  is  not  boand  to  return  the  article ; 
he  performs  his  duty  when  he  gives  reasonable  notice  of  his 
dissatisfaction.^  The  contract  may,  however,  require  him  to 
return  the  article,  and  if  it  does  this  provision  must  be  complied 
with. 

§671.  How  buyer's  satisfaction  indicated.— The  fact  of 
the  buyer's  satisfaction  may  be  established  in  a  variety  of  ways. 
There  may,  of  course,  be  express  admissions  of  the  fact;  but 
other  forms  will  suffice.  Betention  beyond  a  reasonable  time 
has  already  been  suggested,  and  a  failure  to  return  where  that 
was  required.  A  sale  or  disposition  of  the  article  as  one's  own 
would  also  be  evidence,  ordinarily  conclusive;  and  so  would 
the  fact  that  the  buyer  had  kept  and  consumed  the  article  iiv 

the  terms  of  the  contract  and  allow-  the  machine,  and  nearly  a  year  after 

ing  defendant  a  reasonable  time  in  shipment*  the  defendants  for  the  first 

which  to  test  the  machine  was  error,  time  proposed  to  return  the  machine. 

In  the  case  of  G.  &  G.  Electric  JBeZd,  that  the  delay  was  clearly  un- 

Motor  Ca  v.  Frisbie  (1895),  66  Conn,  reasonable.  The  defendants  had  the 

67, 83  AtL  B.  604*  an  elevator  was  put  option  of  accepting  or  rejecting  the 

in  with  the  agreement  that  it  should  machine,  but  they  were  bound  to  act 

be  a  satisfactory  working  machine  promptly,  and  retention  beyond  a 

for  one  year.    It  was  claimed  that  reasonable  time  is  tantamount  to  an 

this  wa^  a  condition  of  the  sale  and  acceptance. 

by  its  express  terms  gave  the  plaint-       In  Palmer  y.  Banfield  (1808),  86 

iff  a  year  in  which  to  reject    But  Wia  441, 56  N.  W.  B.  1090,  the  vendee 

the  court  held  that  such  a  warranty  of  a  harvesting  machine  had  a  right 

is  not  a  condition  at  all;  if  it  were  to  return  it  either  because  of  defects 

it  would  be  a  subsequent,  not  a  pre-  or  dissatisfaction.    He  was  not  sat* 

cedent,  one.    Hence  there  was  no  isfied  but  continued  to  use  it,  not  as 

error  of  law  in  the  finding  that  the  further  test  but  to  complete  his  har- 

plaintiff  had,  by  acts  and  conduct,  vest    Held,  to  constitute  an  aocept- 

accepted  the  elevator  prior  to  the  ance  whereby  his  right  to  return 

expiration  of  the  year.  was  lost 

In  Forsaith  Mach.  Ca  v.  Mengel       l  Esterly  v.  Campbell  (1891),  44  Ma 

(1894X  99  Mich.  280,  58  N.  W.  R.  805,  App.  621  [citing  Exhaust  Vent  Ca  v. 

defendants  purchased  a  match  ma-  Kailroad  Ca,  69  Wia  454;  McCk)rmick 

chine  with  the  privilege  of  returning  Harv.  Machine  Ca  v.  Chesrown,  83 

it  if  not  satisfactory.    Four  months  Minn.  82;  Gibson  v.  Vail,  58  Vt  476; 

after  they  were  in  a  position  to  test  Hunt  v.  Wyman,  100  Masa  198].* 
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nse.^    A  refusal  to  restore  the  goods  to  the  seller  would  have 
the  same  effect.' 

6.  Sale  if  Approved  hy  Third  Person. 

§673,  Sales  upon  approTal  of  third  person. —  But  the 

principle  of  the  foregoing  sections,  so  far  as  they  hold  that  the 
question  is  one  for  the  unlimited  arbitrament  of  the  vendee, 
without  inquiry  into  motives,  does  not,  it  is  said,*  "  apply,  in 
its  unqualified  form,  in  a  case  where  the  contracting  parties 
have  expressly  stipulated  that  the  article  to  be  supplied  shall 
be  such,  in  respect  to  the  quality  or  otherwise,  as  shall  be  ap- 
proved by  or  satisfactory  to  some  third  person,  though  that 
third  person  may  be  an  agent  or  an  employee  of  one  of  the 
parties  to  the  contract.  In  such  case,  though  it  be  made  a  con- 
dition precedent  that  the  article  shall  be  approved  by  the  party 
designated,  yet,  if  it  can  be  shown  that  the  approval  has  been 
withheld  from  motives  of  selfish  interest,  bias,  partiality  or 
corruption,  the  party  prejudiced  by  such  action  may,  notwith- 
standing the  absence  of  such  approval,  recover  on  the  contract 
for  the  non-acceptance  of  the  article  furnished." 

§  673. Third  person  must  act  In  good  faith. —  ^*  In 

such  contracts  it  is  an  implied  condition  that  the  person  desig- 
nated- to  approve  shall  act  with  entire  good  faith  to  both  of 
the  contracting  parties.  Both  parties  have  the  right  to  insist 
upon  such  good  faith,  and  the  want  of  it  will  dispense  with 
the  condition  requiring  the  approval.  The  court  will  not  allow 
a  defendant  to  avail  himself  of  the  condition  precedent  to  de- 
feat the  right  of  the  plaintiff  to  recover  for  a  violation  of  the 
contract,  where  there  has  been  fraud  or  TooLafidee  on  the  part 
of  the  person  appointed  to  approve  or  disapprove.  But  in  the 
absence  of  fraud  or  bad  faith  in  the  conduct  of  such  party,  in 
respect  to  the  fact  of  his  approval  or  the  withholding  of  it,  his 
judgment  or  determination  is  to  be  accepted  as  final  and  con- 

1  Boothby  v.  Plaisted  (1871),  51 N.  H.       2  Jones  v.  Wright  (1878),  71  IlL  61. 
436,  12  Am.  B.  140;   Delamater  y.       SBaltiraore&OhioRCav.Brydon 
ChappeU  (1877),  48  Md.  244  (1S85X  65  Md.  198,  57  Am.  B.  8ia 
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elusive.  No  mere  error  or  mistake  of  judgment  will  vitiate 
his  determinatioii.  The  very  object  of  his  appointment  is  to 
prevent  and  exclude  contention  and  litigation;  and  hence  noth- 
ing short  of  fraud  or  mala  fides  in  the  exercise  of  his  power  to 
reject  or  approve  the  article  contracted  for  will  dispense  with 
the  strict  legal  effect  of  the  condition  precedent.  This  is  now 
the  settled  doctrine,  in  respect  to  this  class  of  contracts,  in  the 
courts  both  of  this  country  and  of  England."  ^ 

1  Baltimore  &  Ohio  B.  Cav.  Brydon,  decision  rendered  to  the  effect  that 

^wpra  [citing  Wilson  v.  Y.  &  Md.  it  saved   more  than  the  required 

Line  R  Ca,  11  Q.  &  J.  (Md.)  58;  Lynn  amount    HeldLy  that  this  decision  of 

▼.  Baltimore  &  Ohio  R.  Ca,  60  Md.  defendant's  engineer  '4s  to  be  con- 

404, 45  Am.  R.  741 ;  Sweeney  v.  United  sidered  as  the  award  of  a  referee 

States,  109  TJ.  S.  618;  Martinsburg  y.  under  a  submission  to  arbitrate.    In 

Potomao  R  Ca,114IT.S.549;  Sharpe  the  absence   of  any  suggestion  of 

V.  San  Paulo  R  Ca,  Ik  R  8  Oh.  App.  fraud,   this  award  cannot  be  im.- 

597].  peached  on  the  ground  of  any  error 

Wood  was  purchased,  to  be  meas-  in  judgment  on  his  part."  Bobbins 
ured  and  received  by  the  quarter-  v.  Clark  (1880),  139  Mass.  145.  De- 
master  at  Walla  Walla.  JBe^d,  that  f endant  purchased  meat  from  plaint- 
title  did  not  pass  until  such  measure-  iffs,  of  a  stipulated  kind  and  quality, 
ment  and  receipt  by  the  quarter-  and  appointed  an  inspector,  with 
master  at  Walla  Walla.  Rosenthal  plaintiffs*  approval*  to  pass  upon  it 
V.  Kahn  (1890),  19  Oreg.  571.  24  Paa  as  satisfying  the  terms  of  the  con* 
R  989.  A  ship-builder  agreed  to  alter,  tract  The  meat  was  inspected  and 
fit  for  sea  and  deliver  a  gun-boat  as  a  approved  by  the  inspector,  and  pat 
merchant  vessel,  under  the  inspeo-  upon  the  cars  for  shipment,  but  de- 
tion  and  subject  to  the  approval  of  a  f endant  refused  to  take  it  Accord- 
third  person  who  was  experienced  ingly  it  was  sold  by  plaintiffs  and 
in  ship-building.  Hdd,  that  the'third  action  brought  for  damagea  HiddL, 
person  named  was  made  an  arbitra-  that  the  su  Stance  of  the  agreement 
tor  between  the  parties,  and  his  ap-  was  that  the  defendant  would  accept 
proval  was  binding  upon  them  as  an  such  meat,  when  delivered,  as  had 
award,  however  much  he  may  have  been  inspected  and  pronounced  in 
erred  in  his  judgment.  Flint  v.  Gib-  conformity  with  the  terms  of  the 
son  (1871)»  106  Mass.  891.  contract     In  the  absence  of  fraud 

Plaintiff  was  the  vendor  of  a  de-  the  purchaser  was  as  much  bound  to 

vice  to  be  used  in  boilers  for  the  receive  the  meat  as  though  he  had 

purpose  of  saving  fuel.    Defendant  inspected  and  approved  it  in  person, 

agreed  to   take  one  provided  that  Nofsinger  y.Ring(1879),71  Mal49. 
upon  trial  it  made  a  saving  of  twelve       But  where  a  contract  was  made 

per  cent,  and  his  engineer  was  to  be  for  the  delivery  of  about  sixty  thou- 

the  judge  of  its  performance.    The  sand  blocks  of  granite  according  to 

test  was  made  and  the  engineer's  certain  directions,  provided  that  if 

656 


CH.  in.]      CONDITIONAL  8ALB  OF  8PBCIFI0  CHATTBLS.      [§§  674,  676. 

6.  Sale  of  Goods  to  le  Appraised. 

§  674.  Title  does  not  pass  ordinarily  nntil  appraisal. — 

It  has  been  seen  in  an  earlier  chapter '  that  it  is  competent  for 
the  parties  to  contract  for  the  sale  of  goods  at  a  price  which 
shall  be  fixed  by  some  third  person  specified  or  to  be  agreed 
npon,  and  that,  when  the  price  is  so  fixed,  it  becomes  operative 
between  the  parties  as  thongh  they  had  themselves  deter- 
mined it. 

Bat  in  order  that  such  a  contract  of  sale  shall  operate  to 
pass  the  title,  it  is,  in  general,  essential  that  the  price  shall  be 
fixed  as  provided  in  the  agreement;  for  if  the  parties  fail  to 
agree  npon  the  valuer,  or  if  the  latter  fails  or  refuses  to  act, 
the  contract,  if  executory,  must  lack  an  essential  element,  and 
the  title  will  not  pass,^  unless  a  contrary  intention  appears, 
even  though  the  failure  to  procure  the  appraisal  was  due  to  the 
default  of  one  of  the  parties.*  "Where,  however,  the  goods 
have  been  delivered,  and  the  vendee  has  prevented  the  valu- 
ation, as  by  consuming  or  disposing  of  the  goods  before  the 
value  was  fixed,  he  will  be  liable  for  their  reasonable  value.^ 

7.  Sale  or  Return. 

§  675.  Sale  witli  option  to  return  or  pay. — To  be  distin- 
guished from  the  cases  in  the  last  sections  are  those  in  which 
the  option  is  the  opposite,  t*.  a.,  that  the  article  is  purchased  and 
shall  be  paid  for  unless  it  be  returned. 

at  anj  time,  in  the  judgment  of  the  plaintifl.     Gonnectiont  VaUey, 

defendants'  engineer,  plaintiff  was  eta  Ca  y.  Trustees  (1808),  82  Appi 

manifestly  nnable  to  furnish  the  Div.  (N.  Y.)  88. 

blocks  as  risquired,  then  the  trustees  ^  See  ante,  gg  202,  20a 

might  declare  the  contract  null  and  '  Fuller  y.  Bean  (1857),  84  N.  H. 

void,  the  court  held  that  the  ques-  200;  Button  v.  Moore  (1870),  26  Ark. 

tion  of  the  ability  of  the  contractor  882. 

to  furnish  the  stone  did  not  rest  'Thumell    ▼.   Balbimie   (1887),  2 

exclusively  with  the  engineer,  but  Mees.  &  Wels.  786;  Vickers  v.  Vick- 

that  a  jury  might  properly  consider  ers  (1867),  L.  R.  4  Eq.  529;  Milnes  ▼. 

whether,  under  the  circumstances,  Gery  (1807)^  14  Vea  400;  Wilks  y. 

the  engineer  had  any  sufficient  justi-  Davis  (1817),  8  Meriv.  507. 

fication  for  his  decision  adverse  to  ^  Clarke  y.Westrope  (1856)^  18  Com. 

IS57 


§§  676,  677.]  LAW  OF  balk.  [book  n. 

§  676.  ^ —  Here  there  is  a  present  sale  subject  to  a  con- 
dition subsequent. —  As  is  said  in  one  case:^  ^^An  option  to 
purchase  if  he  liked  is  essentially  different  from  an  option  to 
return  a  purchase  if  he  should  not  like.  In  one  case  the  title 
will  not  pass  until  the  option  is  determined ;  in  the  other  the 
property  passes  at  once,  subject  to  the  right  to  rescind  and  re- 
turn." 

This  is  directly  in  line  with  cases  already  considered  in  a 
previous  section  when  treating  of  deposits  of  grain,  in  which 
it  was  found  that  a  sale  existed  whenevier  the  owner  had  con- 
ferred upon  the  other  party  the  option  to  determine  whether  to 
pay  for  the  article  in  money  or  property  as  he  should  elect.* 

§  677.  Nature  of  title  acquired  by  yendee  —  Risk  of  loss. — 

A  contract  of  this  nature,  as  has  been  seen,  constitutes  usually 
a  present  sale  subject  to  be  defeated  by  a  condition  subsequent. 
Until  return,  therefore,  the  title  is  in  the  vendee.  He  may  sell 
the  goods  as  his  own,*  and  thus  defeat  the  return;  or  they  may 
be  seized  by  his  creditors,*  with  like  effect.  The  risk  usually  is 
his  also,  as  the  risk  follows  the  title,'  excepting,  perhaps,  such 

B.  765,  86  Eng.  Com.  L.  764;  Humas-  facture  and  sale  of  soda-water  de- 
ton  y.  Telegraph  Ckx  (1873),  20  Wall  livers  it  in  bottles  to  a  customer,  and 
(U.  S.)  20;  Kenniston  y.  Ham  (1854),  takes  a  deposit  from  him  with  the 
29  N.  H.  601.  understanding  that  he  may  return 
1  Hunt  V.  Wyman  (1868),  100  Mass.  the  bottles  and  take  back  the  deposit, 
108.    To  same  effect:   McKinney  y.  or  keep  the  bottles  and  regard  the  de- 
Bradlee  (1873X  117  Mass.  821;  Foley  posit  as  a  payment,  as  he  may  elect, 
y.  Felrath  (1893),  98  Ala.  176, 13  S.  R.  such  a  transaction  amounts  to  a  sale 
485;  Wind  v.  Her  (1895),  93  Iowa,  316,  of  the  bottles  at  the  election  of  the 
61  N.  W.  R.  1001,  27  L.  R.  A.  219;  purchaser.    People  v.  Cannon  (1893), 
Strauss  Saddlery  Ca  y.  Kingman  139  N.  Y.  32,  34  N.  E.  R.  759,  36  Am. 
(1890),  42  Ma  Appi  208;  Jameson  y.  St  R.  668,  distinguishing  Westcott  y. 
Gregory  (1863),  4  Meta  (Ky.)  363;  Thompson  (1858),  18  N.  Y.  363. 
Johnson  y.  McLAne  (1845),  7  Blackt        ^See  ante,  §  34. 
(Ind.)  501,  43  Am.  Dea  102;  Walker       'Dearborn  y.  Turner  (1839),  16  Me. 
y.  Blake  (1854),  37  Me.  373;  Allen  y.  17,  33  Am.  Dea  630;  McKinney  y. 
Maury  (1880),  66  Ala.  10;  Robinson  y.  Bradlee  (1873),  117  Mass.  321. 
Fairbanks  (1886),  81  Ala.  132;  House       «  Martin  y.  Adams  (1870),  104  Mass. 
y.  Beak  (1892),  141  IlL  290,  80  N.  E.  R.  262;  Hotchkiss  y.  Higgins  (1884),  52 
1065,  33  Am.  St  R.  307.  Conn.  205,  52  Am.  R.  582. 
-    If  a  person  engaged  in  the  manu-       *  As  whei:e  goods  are  destroyed  by 


OH.  III.]           OONDITIONAL  BALB  OF  BPEOIFIO  CHATTELS.  [§  677. 

risks  as  inhere  in  the  very  nature  of  the  property  or  are  inci- 
dental to  the  tests  or  other  acts  which  the  contract  gives  the 
buyer  the  right  to  perform.* 

fiie  befcfre  return  (Strauss  Saddlery  to  be  the  fact;  but  he  took  It  with 
Ga  V.  Eingman  (1890),  43  Ma  Appi  him,  and  while  on  the  way  to  Head's 
208;  Foley  y.  Felrath  (1898),  98  Ala.  stable  the  horse  became  frightened 
176»  13  S.  R  485);  or  a  horse  die&  without  Head's  fault,  became  un- 
Garter  y.  Wallace  (1884),  82  Hun  manageable,  and  was  seriously  iu- 
(N.  Y.),  884  jured.  Within  the  time  agreed  upon 
1  In  Carter  y.  Wallace,  supra,  the  Head  returned  the  horse  to  Tatter- 
court  said:  ''The  plaintiff  was  the  sail,  who  denied  his  obligation  to  re- 
owner  of  the  horse,  and  it  is  admitted  cei ve  it  back  m  its  injured  condition, 
that  he  delivered  it  into  the  posses^  and  Head  sued  to  recover  back  the 
sion  of  the  defendant  While  in  the  price  paid,  and  he  was  held  to  be  en- 
possession  of  the  defendant  the  horse  titled  to  recover.  Bramwell,  B.,  said : 
was  taken  sick,  and  died  within  one  '*  It  is  said  the  right  to  return  was 
day  thereafter.  The  parties  had  ne-  lost  because  the  rule  is  that  a  buyer 
gotiations  concerning  the  sale  of  the  cannot  return  a  specific  chattel  ex- 
horse,  which  resulted  in  the  delivery  cept  it  be  in  the  same  state  as  when 
of  the  horse  as  stated.  The  plaintiff  it  was  bought  That  is  quite  true  as 
claims  that  the  negotiations  resulted  a  general  proposition,  but  in  such  a 
in  a  complete  and  absolute  sale  of  case  as  the  present  the  rule  must,  in 
the  property  at  the  price  of  $180,  and  my  opinion,  be  qualified  thus:  The 
that  the  same  was  delivered  in  pur-  buyer  must  return  the  horse  in  the 
suance  of  the  bargain,  with  the  privi-  same  condition  as  when  he  bought 
lege  on  the  part  of  the  defendant  to  it,  but  subject  to  any  of  those  inci- 
return  the  same  if,  on  trial,  she  did  dents  to  which  the  horse  may  be  lia- 
not  drive  to  suit  him.  If  such  was  ble,  either  from  its  inherent  nature, 
the  agreement,  then  the  title  to  the  or  in  the  course  of  the  exeroise  by 
property  passed  to  the  vendee,  and,  the  buyer  of  those  rights  over  it 
until  an  election  is  made  to  return  which  the  contract  gave.  ...  No 
the  property,  it  is  at  the  risk  of  the  doubt  some  cases  which  may  be  put 
purchaser,  and  in  case  of  any  loss  or  by  way  of  illustration  present  diffi- 
in  jury  to  the  property  it  will  fall  on  culties,  but  they  can  all  be  explained 
the  purchaser."  But  in  Head  v.  Tat-  if  the  condition  is  borne  in  mind  that 
tersall  (1871),  L.  B.  7  Exch.  7,  Head  the  right  to  return  remains,  in  case 
bought  a  horse  of  Tattersall,  war-  ofalterationofcondition,  only  where 
ranted  to  have  hunted  with  the  Bi-  that  alteration  is  attributable  either 
oester  hounda  By  a  condition  of  the  to  the  horse's  nature  or  to  some  inev- 
oontract  he  might  return  the  horse,  itable  accident,  or  to  some  incident 
if  it  did  not  answer  the  description,  to  which  the  horse  was  liable,  while 
at  any  time  up  to  the  Wednesday  the  buyer  was  exercising  his  right 
evening  following  the  sala  Before  over  it  under  the  contract  Thus, 
he  took  the  horse  away,  Head  heard  where  a  buyer,  who  has  bought  a 
that  the  horse  had  not  hunted  with  horse  not  warranted  to  jump,  tries  it 
the  hounds^  which  afterwards  proved  at  jumping,  and  so  injures  it^  it  is 
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§  678.  Option  nsaally  yendee's  only  —  Security  of  seller. — 

The  option,  moreover,  is  the  vendee's,  and  the  seller  has  no  lien 
or  title  reserved  by  virtue  of  which  he  can  enforce  a  return  if 
the  goods  are  not  paid  for.*  As  will  be  seen,  the  vendor's  secu- 
rity "  rests  in  the  contract." 

Thus  in  one  case  ^  it  appeared  that  the  plaintiff  had  delivered 
to  one  Nason  a  cow,  taking  Nason's  written  promise  to  return 
the  same  cow  within  a  year  with  a  calf  by  her  side,  or  to  pay 
$22.50.  Before  the  year  had  expired  Kason  sold  the  cow  and 
calf  to  defendant,  from  whom  plaintiff  sought  to  recover  them. 
Said  the  court:  "We  are  very  clear  that  the  security  of  the 
plaintiff  rested  in  contract,  and  that,  Nason  having  the  alter- 
native to  return  or  pay,  the  property  passed  to  him  and  he  was 
at  liberty^ to  sell  the  cow."  In  another  case'  in  the  same  court 
it  is  said:  "  Whether  the  alternative  is  to  return  specifically  or 
in  kind,  or  specifically  or  to  pay  a  certain  sum,  the  principle 
is  the  same.  The  property  in  the  thing  delivered  passes^  and 
the  remedy  of  the  former  owner  rests  in  contract.  It  is  the 
option  conceded  to  the  party  receiving  which  produces  this 
effect.  He  may  do  what  he  will  with  the  article  received.  If 
he  pays,  he  fulfills  his  contract  If  he  neither  pays  nor  returns, 

clear  his  right  of  return  would  be  could  be  if  the  horse  sold  were  to  be 

gone,  because  the  accident  would  left  at  the  vendor's  by  his  permission 

be  his  own  fault.    He  would  not  be  after  the  sale  and  were  to  die  there.'* 

trying  the  horse  bj  virtue  of  anj  Tiie  other  judges  expressed  no  opin- 

right  given  to  him  under  his  agree-  ion  on  what  would  have  been  the  re- 

ment.    If,  however,  the  injury  were  suit  had  the  horse  died, 
caused  by  reason  of  a  trial  necessary       Where  the  horse  is  sold  on  approval 

to  test  the  warranty  the  horse  was  and  dies  without  the  fault  of  the 

sold  under,  then  the  right  would  re-  vendee,  the  loss  falls  on  the  seller, 

main.  The  case  of  a  horse  dying  was  Elphick  v.  Barnes  (1880),  5  CL  P.  Di  v. 

also  put  tons.  But  there,  if  the  death  82L     Compare  also  Smith  v.  Hale 

occurs  through  some  natural  disease,  (1898),  158  Mass.  178,  38  N.  E.  R.  493, 

or  without  the  purchaser's  default,  85  Am.  St  R.  485. 
is  he  to  be  without  a  remedy?    It       ^McKinney  v.  Bradlee  (1875),  117 

may  be  answered  that  he  might  have  Mass.  321 ;  Dearborn  v.  Turner  (1839), 

his  action  on  the  warranty.    How-  16  M&  17,  33  Am.  Dea  630. 
ever  that  may  be,  I  am  disposed  to       ^  Dearborn  v.  Turner,  supra,    * 
think  that  even  in  such  a  case  the       '  Buswell  v.  Bicknell  (1840),  17  M& 

contract  might  still  be  rescinded,  344,  35  Am.  Dea  262; 
just  in  the  same  way  as  I  think  it 
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he  is  lir.ble  to  an  action."    Nnmerons  other  cases  illustrate  this 
rule,  many  of  which  are  cited  in  the  note.* 

§  679.  — -  Stipulations  reserying  title.— Contracts  in  this 
general  form  may,  nevertheless,  be  made  conditional.  Thus, 
the  parties  may  stipulate  that,  until  the  buyer  has  determined 
whether  he  will  purchase  or  return,  the  title  shall  continue  in 
the  seller,  and  this  reservation  is  effectual.'  These  cases,  how- 
ever, are  properly  to  be  classed  among  the  cases  of  sale  upon 
approval. 

1  In  Buswell  v.  BickneU  (1840),  17  So  in  Wind  v.  Her  (1895).  93  Iowa, 
Me.  844^  35  Am.  Dec.  262,  a  cow  had  316,  61  N.  W.  R.  1001,  27  L.  R.  A.  219, 
been  delivered  to  a  person  who  was  to  where  plaintiffs  bought  liquors  from 
pay  $16  for  her  by  the  4th  of  the  defendants,  paid  the  freight  on  them 
following  April  or  return  the  cow  and  credited  defendants  immediately 
and  pay  $4  for  her  use.  Heldf  a  sale,  upon  the  receipt  of  the  goods,  with 
In  Holbrook  v.  Armstrong,  10  Ma  81,  the  imderstanding  that  they  might 
cows  had  been  delivered  to  be  re-  return  the  goods  if,  after  test,  they 
turned  or  paid  for  at  the  end  of  two  were  not  of  the  quality  ordered,  it 
years.  Held,  a  sala  In  Southwick  v.  was  held  that  there  was  a  completed 
Smith,  29  Ma  228,  hides  had  been  sale,  title  passing  when  goods  were 
delivered  and  a  note  given  for  the  delivered  to  the  carrier  for  trans- 
amount,  with  an  agreement  that  if  portation,  with  an  option  in  plaintiff 
the  note  was  not  paid  the  leather  to  return  them  if  they  did  not  meet 
made  from  the  hides  should  be  re-  the  required  test.  Called  a  "  sale  or 
turned.  Hdd,  a  sala  See  also  Per-  return  **  in  contradistinction  from  a 
kins  y.  Douglas,  20  Ma  317.  In  conditional  sala 
Crocker  v.  GuUifer,  44  Ma  491,  69  In  Hotchkiss  v.  Higgins  (1884),  52 
Am.  Deo.  118,  it  is  said:  *'The  gen-  Conn.  205, 52  Am.  R.  582,  an  innkeeper 
eral  proposition  that  a  delivery  of  an  sent  to  a  wholesale  liquor  dealer  an 
article  at  a  fixed  price,  to  be  paid  for  order  for  liquors  named,  saying  that 
or  returned,  constitutes  a  sala  is  not  he  wanted  it  for  a  certain  occasion, 
questioned.  When  the  option  is  with  and  *'  what  is  used  I  account  for  and 
the  party  receiving,  to  pay  for  or  re-  ship  rest  back  to  you."  Held,  that 
turn  the  goods  received,  the  uniform  the  title  passed  to  the  innkeeper  so 
current  of  authorities  is  that  such  that  the  goods  were  liable  to  his 
alternative  agreement  is  a  sala"  creditors,  and  that   evidence   that 

Where  goods  are  shipped  from  one  neither  party  intended  this  result 

State  to  another  under  a  contract  was  inadmissibla 
that  the  vendee  is  to  pay  for  them       ^  Thus,  for  ezampla  see  Crocker  v. 

unless  within  thirty  days  he  finds  Gullifer  (1858),  44  Me.  491 ;  Mowbray 

they  are  not  as  represented,  it  is  a  v.  Cady  (1875),  40  Iowa,  604;  Wright 

sale  of  the  goods  in  the  first  Stata  v.  Barnard  (1898),  89  Iowa,  166,  56  N. 

Schlesinger  v.  Stratton,  9  R.  L  57a  W.  B.  424 
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§  680.  Form  of  option. —  The  option -in  these  cases  usually 
is  that  if  the  buyer  does  not  like,  or  is  not  satisfied  with«  the 
goods  he  may  return  them;  and  where  this  is  the  stipulation 
the  option  of  the  buyer  is  absolute,  and  the  reasons  for  his  ac- 
tion are  not  to  be  investigated.^  But,  on  the  other  hand,  the 
stipulation  may  not  give  the  buyer  so  absolute  an  option.  Thus, 
for  example,  if  the  contract  is  that  a  machine  may  be  returned 
if  it  will  not  do  good  work,  the  right  to  return  it  will  depend 
upon  that  fact.*  But  if  the  contract  is  that  the  machine  may 
be  returned  if  it  does  not  suit  the  buyer  and-  answer  his  pur- 
pose he  may  return  it  if  he  is  not  suited,  though  it  might  an- 
swer his  purpose.*  Many  other  cases  might  be  suggested,  but 
the  question  ordinarily  presents  itself  as  one  aspect  of  a  war- 
ranty, and  further  illustrations  will  be  deferred  until  that  sub- 
ject is  considered.* 

§681.  Within  what  time  option  to  be  exercised. —  Con- 
tracts of  this  nature  are  usually  specific  and  fix  the  time  at  or 
within  which  the  option  is  to  be  exercised;  but  here,  as  in  the 
former  cases,  where  no  time  is  fixed  by  the  contract,  a  reason- 
able time  will  be  presumed  by  the  law/    Hence, — 

§  682.  Effect  of  not  returning  in  time  reqnireA. — The 

failure  of  the  party  receiving  them,  without  reasonable  excuse, 
to  return  the  goods  within  the  time  specified,  unless  such  re- 
turn be  waived  or  the  time  extended,  makes  the  sale  absolute,* 

1  Goodrich  v.  Van  Nortwiok  (1867),       *  See  po«#,  §  1222  et  seq. 

43  lU.  445.  s  Moss  v.  Sweet,  16  Q.  B.  493 ;  Ghilds 

2  Manny  v.  Glendinning  (1862),  15  v.  O'Donnell  (1891),  84  Mich.  683,  47 
"Wis.  50.  Though  if  the  seller  unoon-  N.  W.  R  1108;  Sohlesinger  v.  Strat- 
ditionaUy  receives  the  goods  hack  he  ton,  9  R.  I.  578;  Columbia,  etc.  Ca  v. 
will  acquiesce  in  the  rescission  and  Beckett  (1893),  55  N.  J.  Ii.  391, 26  AtL 
cannot  raise  the  question  of  perform-  R.  888;  Gale  Mfg.  Ckx  v.  Moore  (1891), 
ance.  46  Kan.  324,  26  Paa  R  703;  Luger 

«  Goodrich  v.  Van  Nortwick,  iiapra.  Furniture  Ca  v.  Street  (1897),  6  OkL 

Compare  the  very  similar  cases  in  812,  50  Paa  R  125. 

Michigan:   Clark  v.  Rice,  46  Mich.  « Stevens  v.  Hertzler  (1895),  109  Ala. 

808,  9  N.  W.  R  427,  and  Piano  Mfg.  423, 19  a  R  83a 

Ca  V.  Ellis,  68  Mich.  101,  85  N.  W.  R  In  House  v.  Beak  (1892),  141  D1. 

841.  290, 30  N.  K  R  1065, 83  AnL  St  R  807, 
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and  the  price  may  be  recovered  as  for  goods  sold  and  delivered.^ 
AforHori  is  the  sale  absolute  where  the  party  expressly  refuses 
to  return  the  goods.* 

plaintiffs  were  wholesale  merchants,  plaintlff^s  heaters  which  they  knew 

who  sold  goods  to  defendants  to  be  about  would  work.    Held^  that  such 

disposed  of  at  retail,  only  such  goods  keeping  it  was  an  election  to  pur- 

as  were  sold  by  defendants  to  be  paid  chase. 

for,  the  rest  to  be  returned.  The  de-  In  Spickler  v.  Marsh  (1877),  86  Md. 
fendants  kept  the  goods  for  more  223,  a  party  agreed  to  take  machin- 
than  three  years  without  offering  to  ery  on  trial  If  it  suited  him  he  was 
return  them.  Hddy  that  the  property  to  pay  for  it;  if  it  did  not  he  was  to 
in  the  goods  passed  at  once  to  the  return  it.  He  neither  returned  it  nor 
purchaser,  subject  to  his  option  to  expressed  any  dissatisfaction.  Held, 
return  them  within  a  reasonable  that  the  seller  might  treat  the  trans- 
time.  The  goods  were  not  returned  action  as  an  absolute  sale.  Called  by 
within  a  reasonable  time  and  defend-  the  court  "  a  sale  or  return.** 
ants  are  therefore  liable  as  upon  an  In  Prairie  Farmer  Ca  v.  Taylor 
absolute  sale.  (1878).  69  IlL  440,  appellee  sold  a  print- 
In  Buckstaff  V.  Russell  &  Ca  (1897),  ing  press  to  appellant  with  the  agree- 
49  IJ.  a  App.  258,  25  C.  a  A«  129,  79  ment  that  he  was  to  keep  and  use  it 
Fed.  R.  611,  the  purchasers  of  ma-  thirty  days,  appellee  to  keep  it  in 
chines,  under  a  contract  authorizing  order,  '*  to  determine  whether  the 
rescission  if  they  were  dissatisfied  warrant  [to  give  complete  satisfac- 
after  a  fair  and  honorable  trial,  tionj  is  good,  and  whether  you  will 
sought  to  defend  an  action  for  the  keep  the  pressor  not"  HeZd,  that  if 
price  on  the  ground  of  rescission,  the  purchaser  kept  the  machinery 
though  they  had  used  the  machines  thirty  days  without  notice  of  his  elec- 
for  three  and  one-half  years  after  tion  not  to  keep  the  same,  he  was  re- 
their  alleged  notice  to  the  seller,  sponsible  for  the  price.  *'The  sale 
Held,  that  their  conduct  was  a  was  complete  unless  the  company  de- 
waiver  of  the  contract  right  of  re-  termined  not  to  keep  it"  . 
-scission.  In  Thomson-Houston  Electric  Co. 
In  Waters  Heater  Ca  v.  Mansfield  v.  Brush-Swan  Ck).  (1887),  81  Fed.  Rep 
(1875),  48  Vt  878,  defendants  bought  586,  plaintiff  sold  and  delivered  to  de- 
ft steam  heater  from  plaintiff,  agree-  fendant  certain  machinery  for  eleo- 
ing  to  attach  it  to  their  works  and  trie  lighting,  to  be  set  up  by  defend- 
try  it  for  thirty  days.  If  it  proved  ant  and  paid  for  thirty  days  after 
satisfactory  they  were  to  pay  for  it  successful  operation.  Held^  that  the 
or  return  it  They  did  not  attach  it,  evidence  "  tends  to  show  such  a  trans- 
but  waited  to  see  how  another  of  action  as  would  pass  the  property  in 

1  Moss  V.  Sweet  (1852),  16  Q.  R  498,  Bianchi  v.  Nash  (1886),  1 M.  &  W.  545; 

71  Eng.  Com.  L.  498;  Schlesinger  v.  Beverley  v.  Oas  Ca  (1837),  6  A.  &  E. 

Stratton  (1870),  9  R.  L  578;  Jameson  829,  88  Eng.  Com.  L.  434 

V.  Gregory  (1868),  4  Meto.  (Ky.)  868;  2  jones  v.  Wright  (1873),  71  IlL  61. 
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§  683,  How  when  party  puts  it  oat  of  his  power  to  return. 

Where  the  party  receiving  the  goods  has  put  it  out  of  his  power 
to  return  them  within  the  time  agreed  upon,  the  sale  becomes 
absolute.^  Thus,  where  a  horse  had  been  delivered  to  be  paid 
for  or  returned  within  a  specified  time,  and  the  party  receiving 
it  so  abused  it  that  it  was  materially  injured  and  lessened  in 
value,  the  court  said:  "  The  sale  was  on  a  condition  subsequent, 
that  is,  on  condition  he  did  not  elect  to  keep  the  horse,  to  re- 
turn him  within  the  time  limited.  Being  on  a  condition  sub- 
sequent, the  property  vested  presently  in  the  vendee,  defeasible 
only  on  the  performance  of  the  condition.  If  the  defendant 
in  the  meantime  disabled  himself  from  performing  the  condi- 
tion—  and  if  the  horse  was  substantially  injured  by  the  de- 
ftsndant  by  such  abuse  he  would  be  so  disabled, — then  the  sale 
became  absolute,  the  obligation  to  pay  the  price  became  uncon- 
ditional, and  the  plaintiff  might  declare  as  upon  an  i7idehitatus 
assumpsit  without  setting  out  the  conditional  contract."  * 

the  goods  themselves,"  and  defend-  i  Ray  v.  Thompson  (1853),  13  Cush. 
ant's  failure  to  set  up  and  test  the  (Mass.)  281,  59  Am.  Dec  187.  A  loan 
machinery  cannot  defeat  plaintiff's  attended  with  a  continuous  offer  of 
action  for  the  price.  sale  at  a  fixed  price  may  be  con- 
In  Snody  v.  Shier  (1891),  88  Mich,  verted  into  a  sale  at  any  time  before 
804>  50  N.  W.  R.  253,  a  harvesting  the  offer  is  withdrawn.  And  a  sale 
machine  was  purchased  under  the  by  the  borrower  to  a  third  person 
condition  that  it  should  be  return-  signifies  that  the  offer  is  accepted, 
able  if  defective,  but  the  return  must  Windsor  v.  Cruise  (1887),  79  Ghk  6d5» 
be  before  the  harvesting  season  was  7  S.  E.  R.  141. 

over.  It  was  kept  till  the  next  sea-  2  Ray  v.  Thompson,  suprcu  But 
son  for  a  further  trial  with  tlie  vend-  this  rule  was  held  not  to  apply  where 
or's  consent  Held,  that  the  vendor  the  horse,  within  the  time  limited, 
waived  the  condition  as  to  return.  was  injured  without  the  vendee's 
In  dJolles  V.  Swensberg  (1892),  90  fault  and  returned  in  such  injured 
Mich.  223,  51  N.  W.  R.  275,  plaintiffs  condition.  Head  v.  Tattersall  (1871), 
supplied  defendants  with  a  boiler  L.  R  7  Ex.  7.  A  sale  of  personal 
filter  to  be  returned  within  one  year  property  on  condition  that  the  vendee 
if  unsatisfactory.  Defendants  noti-  may  return  it  in  a  certain  contin- 
fied  plaintiffs  that  it  was  unsatisfac-  gency  becomes  absolute  if  the  vendee 
tory,  and  asked  for  shipping  direo-  disables  himself  from  returning  it 
tions,  but  they  were  not  sent.  Held,  by  selling  or  mortgaging  the  prop- 
that  plaintiff  waived  the  condition  erty.  In  re  Ward's  Estate  (1894),  57 
for  reshipment                                     *  Minn.  377,  59  N.  W.  R.  31L 

66ik 


OH.  III.]      CONDITIONAL  SALE  OF  SPECIFIC  CHATTELS.      [§§  68i,  685. 

§684.  How  when  return  becomes  impossible. —  The  same 
result  ensues  where  the  return,  without  the  fault  of  the  seller, 
has  become  impossible.  Thus  where  goods  sold,  subject  to  the 
right  of  the  vendee  to  return  certain  of  them  if  he  liked,  were 
delivered  to  a  common  carrier  for  transportation  to  the  vendee, 
but  were  lost  in  transit,  it  was  held  to  be  a  case  of  present  sale 
subject  to  a  condition  subsequent,  and  that  the  loss  must  fall 
upon  the  vendee.^ 

But  in  an  English  case,*  already  cited,  where  a  horse  was 
sold  with  the  right  to  return  it  if  it  did  not  conform  to  the  de- 
scription, one  of  the  judges  said:  "As  a  general  rule,  damage 
from  the  depreciation  of  a  chattel  ought  to  fall  on  the  person 
who  is  the  owner  of  it.  Now  here  the  effect  of  the  contract 
was  to  vest  the  property  in  the  buyer  subject  to  a  right  of  re- 
scission in  a  particular  event,  when  it  would  revest  in  the 
seller.  I  think  in  such  a  case  that  the  person  who  is  eventu- 
ally entitled  to  the  property  in  the  chattel  ought  to  bear  any 
loss  arising  from  any  depreciation  in  its  value  caused  by  an  ac- 
cident for  which  nobody  is  in  fault." 

§  685.  How  return  effected  —Tender  —  Effect.— The  right 
of  the  vendee  to  return  the  goods,  under  the  conditions  agreed 
upon,  is  an  absolute  one,  and  upon  such  return  the  title  vests 
again  in  the  seller.'  A  stipulation  for  such  a  return,  it  is  usu- 
ally held,  "does  not  amount  in  law  to  a  contract  to  repurchase, 
but  is,  upon  the  exercise  of  the  option,  a  rescission  of  the  con- 
tract, and  the  title  at  once  vests  in  the  original  vendor."* 

1  Foley  Y.  Felrath  (1893),  98  Ala.  months.    Held,  that  the  loss  was  on 

176, 13  a  R.  485,  39  Am.  St  R.  39.  In  the  vendees,  for  there  could  be  no 

Scroggin  v.  Wood  (1893),  87  Iowa,  497,  breach  of  warranty  before  the  time 

64  N.  W.  R.  437,  a  stallion  was  sold  for  making  the  test  had  elapsed, 

with  a  warranty  that  he  was  an  av-  ^  Head  v.  Tattersall  (1871),  L.  R  7 

erage  breeder,  but  it  was  expressly  Ex.  7,  cited  suprcu 

agreed  that  the  test  should  net  be  ^  Laubach  v.  Laubach  (1873),  73  Pa. 

considered  complete   until  he  had  St  387;  G^y  v.  Dare  (1894),  103  CaL 

been  used  two  years.    The  vendees  454,  37  Pao.  R.  466. 

were  to  bear  all  risk  of  accident  and  *  Gay  v.  Dare,  supra.    In  Laubach 

disease  while  the  horse  was  in  their  v.  Laubach,  suprOf  Sharswood,  J., 

possession.    The  horse  died  in  four  said:    "No  one  has  ever  supposed 
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If  the  vendor  refases  to  receive  back  the  goods,  a  tender  of 
them  establishes  the  vendee's  right,^  and  he  may  hold  the 
goods  for  the  vendor.^  But  if  the  vendee  acquiesces  in  the 
vendor's  refusal  to  receive  them,  no  restoration  of  the  title  will 
be  effected.' 

8.  Sale  tuith  Option  in  Vendor  to  Betake. 

§  686.  Title  in  vendor  until  option  exercised, — In  previous 
sections  *  exhaustive  discussion  has  been  had  of  the  so-called 
conditional  sale  in  which  the  vendor,  while  parting  with  the 
possession,  has  retained  the  title  as  security  for  the  price ;  and 
it  has  there  been  seen  that  no  title  passes  to  the  verdee  until 
the  condition  has  been  performed  or  performance  has  been 
waived. 

But  it  is  entirely  competent  for  the  parties  to  make  an  arrange- 
ment which  shall  reverse  these  conditions,  namely,  that  the 
title  shall  at  once  pass  subject  to  an  option  on  the  part  of  the 
seller  to  subsequently  reclaim  the  goods  for  reasons  specified. 
Until  this  right  ha^  been  exercised,  the  title  is  in  the  vendee, 
and  he  may  convey  an  indefeasible  title  to  a  bona  fide  pur- 
chaser,' or  the  goods  may,  it  is  said,  be  seized  to  satisfy  the 
vendee's  creditors.* 

that  this  was  to  be  construed  as  a  AUen  (Mass.),  401.    Here  a  steam  en- 

contraot  to  repurchase,  or  that  upon  gine  and  boiler  were  sold  as  of  a  oer- 

the  exercise  by  the  vendee  of  the  tain  power;  part  payment  was  made^ 

option  reserved,  the  title  does  not  and  it  was  agreed  that  if  they  did 

revest  in  the  original  vendor,  and  not  prove  of  the  power  t  specified  the 

the  right  to  the  price  in  the  vendee,  vendor  was  to  take  them  back  and 

This  is  the  legal  effect  of  the  rescis-  repay  the  money,  in  default  of  which 

sion  of  a  contract,  whether  the  re-  the  vendee  might  sell  them.    They 

scission  be  by  reason  of  an  inherent  proved  inefficient^  but  the  vendor 

vice,  such  as  fraud,  or  by  virtue  of  refused  to  take  them  back.  Later  the 

the  terms   of  the   contract  itself,  vendee  rented  them  to  the  vendor, 

Smethurst  y.  Woolston,  5  W.  &  S.  who  mortgaged  them.     Held,  that 

106.*'  the  title  was  in  the  vendea 

iGay  V.  Dare,  sapra;  Laubach  v.  ^See  ante,  %%  558-050. 

Laubach,  supra;  Thomdike  v.  Locke  ^  See  ante,  §  14(1 

(1867),  98  Mas&  84a  <  MoUne  Plow  Ckx  v.  Rodgers  (189^1 

>Gay  V.  Dare, «upra.  58  Kan.  748,  87  Pac.  R,  lit 

*  Stevens  v.  Cunningham  (1862),  8 
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§  687,  Waiver  of  option. —  And  where  the  option  is  reserved 
for  the  purpose  of  securing  the  payment  of  the  purchase  price, 
and  as  an  alternative  to  action  for  its  recovery,  a  suit  for  the 
price  will  be  deemed  to  be  such  an  election  of  remedies  as  will 
preclude  the  subsequent  retaking  of  the  goods.^ 

9.  Sale  with  Bight  in  Vendor  to  Repurchase. 

§  688.  Title  in  vendee  until  right  exercised.— There  may 

also  be  contracts  of  present  sale  reserving  to  the  seller  the  right 
to  repurchase  the  goods  upon  terms  agreed  upon.  In  practice 
it  is  difficult  often  to  determine  whether  a  given  contract  hav- 
ing some  of  these  aspects  constitutes  a  pledge,  a  mortgage,  a 
sale  conditioned  to  be  void  upon  the  payment  of  a  certain  sum, 
or  a  sale  with  the  privilege  of  repurchase.  This  is  a  difficulty 
to  be  dealt  with  in  view  of  the  terms  of  the  contract,  the  cir- 
cumstances of  the  case  and  the  evident  intention  of  the  parties.' 
If  it  be  found  to  constitute  a  present  sale  with  a  privilege  of 
repurchase,  the  title  passes  at  once,  subject  to  the  right  of  the 
seller  to  regain  it  upon  complying  with  the  conditions.' 

§  689.  Snch  contracts  strictly  construed. —  ^^Such  defea- 
sible purchases,"  it  has  been  said,*  "though  narrowly  watched, 
are  valid,  and  are  to  be  taken  strictly  as  independent  dealings 
between  strangers;  and  the  time  limited  for  the  repurchase 
must  be  precisely  observed,  or  the  vendor's  right  to  reclaim 
his  property  will  be  lost."  "  There  is  good  reason,"  it  is  said 
again,  in  commenting  upon  this  rule,'  "  why  such  sale  should 
be  '  narrowly  watched '  and  *  precisely  observed.^    There  is  no 

iMolinePlowCkxy.RodgerSytfupro.  'Lucketts  y.  Townsend  (1848),  3 

>See  Eiland  v.  Badford  (1845),  7  Tex.  119,  49  Am.  Dea  72a 

Ala.  724,  42  Am.  Dea  610;  Hickman  «  4  Kent's  C:k>m.  144 

V.  (}antrell  (1886),  9  Yerg.  (Tenn.)  172,  ^  Beck  v.  Blue  (1868),  42  Ala.  82,  94 

80  Am.  Dea  396;  Murphy  ^.  Bare-  Am.  Dea  630^    See  also  Slowey  v. 

field  (1855),  27  Ala.  634;  Swift  v.  Swift  McMurray  (1858),  27  Ma  113,  72  Am. 

(1860),  86  Ala.  147;  Com.  v.  Reading  Dea  251;  SewaU  v.  Heniy  (1846),  9 

Savings  Bank  (1884),  187  Masa  481.  Ala.  24. 
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obligation  on  the  part  of  the  vendor  to  repurchase.  Should 
the  property  appreciate  in  value,  he  may  exercise  his  right 
and  realize  the  profit;  should  it  depreciate  in  value,  or  be  in- 
jured or  destroyed,  he  may  decline  to  repurchase,  and  permit 
the  loss  to  fall  exclusively  on  the  vendee.^  Such  being  the 
relative  situation  of  the  two  parties  to  such  a  contract,  the  law 
requires  promptness  and  precision  on  the  part  of  the  vendor  in 
the  assertion  of  his  right  to  repurchase,  especially  when  the 
vendee  pays  a  fair  valuation  for  the  property." 

§  690.  Within  what  time  riglit  exercised.— Where  the 

terms  of  the  contract  fix  the  time  within  which  the  vendor 
shall  repurchase,  that  time  must  be  observed ; '  if  no  time  is 
BO  fixed,  a  reasonable  time  at  least  will  be  implied.' 

§  691.  Interests  in  goods  before  repurchase. — The  title 
thus  being  in  the  vendee  subject  only  to  the  seller's  privilege 
of  repurchase,  the  goods  are  not  liable  for  the  seller's  debt,* 
and  a  honafde  purchaser  from  the  vendee  would  obtain  a  per- 
fect title.' 

10.  SaU  to  "be  Void  if  Tendor  Pays. 

%  692.  Such  agreements  valid. —  There  may  also  be  a  pres- 
ent sale  subject  to  a  condition  that  the  transfer  shall  be  void  in 
case  the  seller  pays  to  the  buyer  a  sum  specified,  as  where  upon 

^  See  Ck)in.  V.  Reading  Savings  Bank  1867,  S.  sold  the  colt;  whereupon  M. 

(1884),  137  Mass.  431,  443.  brought  trover.    Held,  a  contract  of 

In  Moore  v.  Sibbald  (1869),  29  Up.  sale  with  privilege  of  repurchase,  and 

Can.  Q.  B.  487,  there  was  the  follow-  not  a  mortgage;  and  plaintiff  not 

ing  agreement:  "  I,  S.,  give  $20  to  M.  having  paid   in  time   had  lost  his 

for  the  colt  which  I  have  in  posses-  right;  but  plaintiff  was  held  entitled 

sion;  but  I,  said  S.,  promise  to  give  to  a  return  of  the  $15. 

back  the  colt  to  M.  if  he  will  paj  the  >  Moore  v.  Sibbald  (1869),  29  Up. 

same  sum  with  12^  interest,  on  or  be-  Can.  Q.  R  487. 

fore  May  1, 1866.  If  not  paid  the  colt  >  Beck  v.  Blue  (1868),  42  Ala.  82,  94 

will  be  S.'s  property,  then  he  can  do  Am.  Dea  680. 

with  it  as  he  likes  or  keep  it  for  him-  ^  Mahler  v.  Sohloss  (1877),  7  Daly 

self.*'    M.  paid  S.  $15,  but  failed  to  (N.  Y.),  291. 

pay  the  balance,  and  in  September,  ^  See  ante^  §  146. 
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the  sale  of  a  slave  there  was  indorsed  upon  the  bill  of  sale,  ab- 
solute in  its  terms,  the  following:  "N.  B.  If  the  above-bound 
P.  pay  up  to  the  above-named  M.  the  sum  of  four  hundred  dol- 
lars within  twelve  months  from  the  date  hereof,  the  above  bill 
of  sale  to  be  void,  and  the  negro  boy  returned."  * 

These  are  true  conditional  sale^,  t.  «.,  sales  upon  condition 
subsequent,  and  are  practically  equivalent  to  those  considered 
in  the  preceding  subdivision.  They  are  entirely  valid,'  though 
there  is  constantly  difficulty  in  distinguishing  them  from  chat- 
tel mortgages.  ^^  A  mortgage  and  a  conditional  sale  are  nearly 
allied  to  each  other,  and  it  is  frequently  difficult  to  say  whether 
a  particular  transaction  is  the  one  or  the  other.  The  differ- 
ence between  them  is  that  the  former  is  a  security  for  a  debt, 
and  the  latter  is  a  purchase  for  a  price  paid  or  to  be  paid,  to 
become  absolute  on  a  particular  event ;  or  a  purchase  accom- 
panied by  an  agreement  to  resell  upon  particular  terms.  It  is 
the  latter  kind  that  runs  so  nearly  into  a  mortgage.  •  •  • 
Courts  lean  toward  considering  them  mortgages."  ' 

11.  Sale  to  le  Void  if  Vendee  Does  Not  Pay. 

§693.  Such  agreements  valid. —  And  finally,  there  may 
be,  as  has  been  already  noticed,^  cases  of  present  sale  coupled 
with  a  condition  subsequent  that  the  sale  shall  be  void  in  case 
the  purchaser  does  not  pay.  These  cases  are  rare, —  the  usual 
form  being  that,  already  fully  discussed,  of  contracts  of  sale 
upon  the  precedent  condition  that  the  title  shall  not  pass  until 
the  price  is  paid. 

1  Poindezter  v.  McCannon  (1830),  1  •  Poindexter  v.  McCannon,  suprcu 

Dev.  (N.  a)  Eq.  873, 18  Am.  Dec.  591.  See  also  Weathersley  v.  Weathersley 

»See    Poindexter    v.    McCannon,  (1866),  40  Miss.  462,  90  Am.  Dec.  344; 

supra;  Eiland  v.  Radford  (1845),  7  Morrow  v.  Tumey  (1859),  85  Ala.  131 ; 

Ala.  724,  42  Am.  Dea  610;  Logwood  Bishop   v.  Rutledge   (1832),  7  J.  J. 

V.  Hussey  (1877),  60  Ala.  417;  Haynie  Marsh.  (Ky.)  217;    Hart   v.  Burton 

V.  Robertson  (1877),  58  Ala.  87;  Pee-  (1832),  7  J.  J.  Marsh.  322. 

pies  V.  Stolla  (1876),  57  Ala.  58;  Magee  «  See  ante,  §  572. 
V.  Catching  (1857),  83  Misa  672;  Pierce 
y.  Scott  (1881),  87  Ark.  80a 
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Such  sales  upon  condition  subsequent  are,  howevery  valid  as 
between  the  parties,  though  the  seller  runs  the  risk  of  losing 
his  claim  if  the  goods  are  seized  by  the  creditors  of  the  vendee 
or  sold  by  him  to  a  bona  fide  purchaser  before  conditioii 
broken.^ 

1  See  Murch  Y.  Wright  (1868),  46  IlL  Paa  B.  871].    See  also  Vincent  v. 

487,95  Am.  Dea  455;  Lucas  y.Camp-  ComeU  (1832),  18  Pick.  (Mass.)  094; 

beU  (1878),  88  lU,  447;  Gerow  v.  Cas-  Day  v.  Bassett  (1869),  102  Mass.  445; 

tello  (1888),  11  Cola  560,  19  Paa  R  Currier  v.  Knapp  (1875),  117  Mas& 

505,  7  Am.  St  R.  260  [though  see  824;  KewhaU  y.Eing8bur7(1881),181 

Jones  V.  Clark  (1894^  20  Cola  853,  88  Mass.  445. 
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§  694.  Parpose  of  this  chapter. —  Having  in  the  preceding 
chapters  dealt  with  unconditional  contracts  respecting  specific 
chattels,  and  also  with  conditional  contracts  respecting  specific 
chattels,  there  remains  now  to  be  considered  such  contracts  as 
may  be  made  for  the  sale  of  chattels  which,  while  they  are  in 
existence,  have  not  yet  been  ascertained  and  identified  as  the 
particular  ones  to  which  the  contract  is  to  apply. 

Of  contracts  of  this  general  kind  there  are  two  chief  classes, 
viz: 

I.  Contracts  for  the  sale  of  a  portion  of  an  ascertained  mass 
of  gooc^s. 

II.  Contracts  for  the  sale  of  chattels  of  a  certain  kind,  which, 
however,  have  not  yet  been  set  apart,  identified,  or  otherwise 
"  appropriated  "  to  the  contract. 

Somewhat  analogous  to  the  contracts  of  the  latter  class  are 
contracts  which  contemplate  the  manufacture  or  production  of 
a  chattel  of  the  kind  agreed  upon  in  the  contract,  and  which, 
when  manufactured  or  produced,  is  to  be  supplied  in  pursu- 
ance and  performance  of  that  contract.  Undertakings  of  this 
nature  will  be  reserved  for  treatment  in  the  following  chapter. 

I. 

Contracts  for  the  Sale  of  a  Portion  of  an  Ascertained 

Mass. 

§  695.  Before  title  can  pass  the  goods  most  be  ascertained. 

As  has  been  already  seen,^  it  is  absolutely  indispensable  to  a 

i  See  ante,  §  lOa 
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completed  sale  that  the  chattel  which  is  the  subject  of  the 
sale  shall  be  ascertained  and  identified.  The  minds  of  the  par- 
ties must  meet  in  reference  to  some  specific  chattel,  or  other- 
wise there  will  remain  but  a  mere  agreement  to  sell,  which 
has  yet  to  be  applied  to  some  specific  chattel  in  order  to  con- 
summate the  sale.  As  is  said  by  Bigelow,  C.  J.,  "  Until  the  par- 
ties are  agreed  as  to  the  specific,  identical  goods,  the  contract 
can  be  no  more  than  an  agreement  to  supply  goods  of  a  cer- 
tain kind  or  answering  a  particular  description.  The  reason 
of  this  is  obvious.  There  can  be  no  transfer  of  property  until 
the  parties  have  ascertained  and  agreed  upon  the  articles  sold. 
Before  they  are  designated  and  set  apart  in  some  form,  there 
is  nothing  to  which  the  contract  of  sale  can  attach  or  on  which 
it  can  operate." ' 

§  696«  Method  of  identification  immaterial. —  The  method 
of  accomplishing  the  identification  is  immaterial;  the  fact  is 
the  essential  thing.  The  contract  itself  may  afford  the  neces- 
sary means  of  identification,  or  that  result  may  be  left  to  be 
determined  by  subsequent  acts  or  events;  but  until  in  some 
way  the  chattels  are  identified,  no  title  can  pass,' 

§  697.  Contracts  respecting  part  of  a  mass  of  unequal  con- 
stituents.-*- When  the  contract  is  for  the  sale  of  a  portion  to 
be  selected  from  a  mass  made  up  of  constituents  of  different 
kinds,  weights,  quantities  or  values,  it  is  obvious  that  the  title 
cannot  ordinarily  pass  until  the  particular  portion  which  is  the 
subject  of  the  contract  has  been  distinguished  from  the  hetero- 
geneous mass,  unless,  perhaps,  in  the  case  of  a  contract  for  the 
sale  of  a  portion  to  be  taken  from  the  mass  of  constituents  "  as 

1  Gardner  v.  Lane  (1865),  9  Allen  of  which,  the  contract  recited,  had 

(Mass.),  492,  85  Am.  Dec.  779,  citing  been  identified  by  the  parties,  but 

Aldridge  v.  Johnson,  7  El.  &  K  885;  the  other  lots  were  not  identified  in 

Scudder  v.  Worster,  11  Cush.  (Mass.)  any  way.    In  replevin  by  the  vendee 

573.  for  the  whole  amount,  it  was  held 

3  In  Joseph  v.  Braudy,  112  Mich,  that  the  contract  was  entire,  that  the 

679,  70  N.  W.  R   1101,  it  appeared  third  and  fourth  lots  had  not  been 

that  there  was  a  written  contract  identified,  and  that  no  title  to  any 

for  the  sale  of  four  lots  of  iron,  two  part  of  the  iron  passed. 
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they  run,"  as  the  saying  is, — a  question  which  would  be  ger- 
mane to  thit  to  be  considered  in  the  following  section. 

§  698. These  cases  form  a  class  by  themselres. —  It 

will  be  obvious,  upon  reflection,  that  cases  of  the  kind  now 
under  consideration  form  a  class  by  themselves  distinct  from 
those  to  be  considered  in  the  following  section  where  the  mass 
is  made  up  of  constituents  exactly  alike  and  concerning  which 
there  can  be  no  choice  and  hence  no  object,  other  than  mere 
separation,  to  be  subserved  by  selection.  Yet  the  cases  now 
under  consideration  are  often  treated  as  identical  with  those 
yet  to  be  considered,  thereby  greatly  increasing  the  conflict  as 
to  that  class,  which  is  certainly  sufficiently  complicated  without 
them. 

§  699. Essential  features  of  cases  of  this  kind.— The 

essential  features  of  this  class  are  unlike  constituents  from 
which  there  is  not  only  aepa/ration  but  sdeotian  to  be  made;  of 
the  other  class,  similar  constituents  from  which  a  portion  is  to 
be  separated. 

§  700. .  Thus  where  the  contract  was  for  the  sale  of 

two  hundred  cords  of  hard  wood  out  of  a  pile  containing  be- 
tween three  hundred  and  fifty  and  four  hundred  cords  of  hard 
and  soft  wood  mixed,  it  was  held  that  there  was  no  sale  com- 
pleted until  the  two  hundred  cords  of  hard  wood  had  been  se- 
lected from  the  pile.  "  It  was  a  bargain,"  said  the  court,  "  for 
a  parcel  yet  to  be  measured  out  of  a  larger  parcel  of  various 
qualities,  and  of  an  extent  not  determined."  * 

§  701.  .  So  where  one  man,  having  in  the  possession  of 

another  a  large  number  of  barrels  of  flour  varying  in  value 
from  twenty-five  to  fifty  cents  a  barrel,  agreed  to  sell  six  hun- 
dred barrels  to  a  third  person,  and  gave  him  an  order  for  them 
on  the  depositary,  it  was  held  that  no  title  to  the  six  hundred 
barrels  passed  until  they  were  selected.* 

1  Hahn    v.    Fredericks   (1874),   80    part  II,  127,  80  Am.  Deo.  20a    The 

Mich.  233, 18  Am.  R.  119.  court,  it  is  true,  do  not  place  the  case 

>  Woods  V.  McGee  (188i),  7  Ohio,    upon  the  partioular  ground  stated  in 
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§  702. .  Again,  in  a  very  recent  case,*  where  a  contract 

was  made  for  the  sstle  of  one  hnndred  and  sixty-two  thousand 

merchantable  brick  out  of  a  kiln,  it  was  held  that  no  title 
passed,  notwithstanding  payment  of  the  price,  until  they  had 

the  text»  but  this  was  evidently  a  is  a  new  question  in  this  state^  and 
feature  of  the  case,  and  this  ground  is  an  exceedingly  important  one ;  and 
is  ascribed  to  it  in  the  later  case  of  in  consideration  of  its  importance, 
KewhaU  v.  Langdon  (1888),  89  Ohio  and  in  consideration  of  the  fact  that 
St  87, 48  Am.  R.  426L  Mr.  Ralston  in  the  authorities  are  so  conflicting,  we 
his  monograph,  pi  83,  says  that  Woods  deem  it  advisable  not  to  decide  it 
T.  McQee  was  overruled  by  NewhaU  until  such  decision  is  necessary  to 
▼.  Langdon,  but  this  is  dearly  an  the  determination  of  the  cause  at 
error,  for,  in  the  latter  case,  the  issu&  We  say  this  because,  conced- 
court,  referring  to  the  former  case,  ing  the  force  of  appellants'  argu* 
say:  "The  distinction  between  that  ment»  this  cause,  we  think,  must  be 
case  and  the  one  at  bar  is  so  manifest  distinguished  from  the  cases  cited 
that»  even  conceding  the  correctness  which  sustain  the  rule  contended 
of  the  principles  stated  by  the  learned  for  by  appellants,  that  it  is  not  neces- 
judge  independent  of  any  usage  on  sary  to  separate  or  distinguish  a  por- 
the  subject,  and  it  is  unneoesssary  to  tion  of  personal  property  from  the 
question  them,  they  do  not  control  mass  which  includes  it,  to  pass  title 
in  the  case."  And  after  stating  two  to  the  portion  sold.  All  those  cases 
other  grounds  of  distinction,  the  are  based  on  the  supposition  that  all 
court  says:  "  8d.  The  flour  varied  in  the  different  portions  of  the  mass  are 
price,  and  therefore  in  marketable  of  equal  value  and  of  uniform  qual- 
quality,  and  in  aU  wch  caaea  there  ia  ity,  so  that  there  is  nothing  left  to 
tobea  selection  before  the  title  passes,**  be  done  by  either  party  but  to  weigh, 
(The  italics  are  mina  M.)  measure  or  count,  which  acts  in- 
1  Anderson  v.  Crisp  (1892),  5  Wash,  volve  no  discretion;  that  the  inten- 
178, 81  Pkux  R  688, 18  L.  R  A.  419.  In  tion  of  the  parties  to  the  contract  is 
this  case  it  was  said  by  Dunbar,  J. :  the  only  thing  to  be  considered,  and 
''It  is  contended  by  the  appellants  that,  when  it  can  be  definitely  deter- 
that  the  determining  question  in  this  mined  from  the  terms  of  the  con- 
case  is  whether  a  sale  of  personal  tract  that  the  intention  of  the  parties 
property  constituting  a  part  of  a  large  was  to  pass  the  title,  the  title  is  held 
mass  of  like  property  passes  title  to  to  pass.  Or,  in  other  words,  we  pre- 
the  purchaser  until  it  is  separated  sume  they  mean  to  say  that,  while 
from  the  mass,  or  in  some  other  way  the  separation  from  the  common 
designated  or  distinguished ;  and  ap-  mass  is  a  circumstance  going  to  show 
pellants'  brief  on  this  proposition  is  the  intention  of  the  parties  to  pass 
elaborateand  painstaking,  and  would  the  title,  ic  is  not  an  essential  cir- 
greatly  aid  the  court  in  investigat-  oumstance.  Kimberly  v.  Patchin,  19 
Ing  this  question,  did  we  deem  its  de-  N.  Y.  880,  75  Am.  Dea  834,  is  the 
termination  necessary  in  this  cause,  leading  case  supporting  this  rule. 
The  question  presented  by  appellants  and  has   received  much  criticism, 
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been  selected,  inasmuch  as  it  was  shown  that  the  brick  in 
the  kiln  were  not  all  merchantable,  and  that  selection  had 
to  be  exercised  in  order  to  determine  those  which  were  of  the 
kind  designated.    The  same  conclusion  as  to  the  necessity 

both  favorable  and  adverse,  by  courts  into  the  contract,  and  there  is  a 
and  text  writer&  There  it  was  held,  question  of  relativer  values  to  be  yet 
upon  a  sale  of  a  specifio  quantity  of  determined.  The  appellants  did  not 
grain,  that  its  separation  from  a  mass  buy  a  portion  of  an  indistinguish- 
indistinguishable  in  quality  or  value,  able  mass,  where  all  the  component 
in  which  it  is  included,  is  not  neces-  parts  were  of  equal  value;  but  tiieir 
sary  to  pass  the  title,  when  the  in-  contract  called  for  one  hundred  and 
tention  to  do  so  is  otherwise  clearly  sixty-two  thousand  merchantable 
manifested.  In  that  case  it  will  be  brick;  and  the  evidence  was  that  the 
noticed  that  the  goods  were  indis-  brick  that  were  deemed  unmerchant- 
tinguishable  in  quality  or  value,  and  able  were  thrown  aside  and  not 
it  was  upon  that  particular  state  of  counted  in  when  they  came  to  haul 
facts  that  the  argument  of  the  court  them.  So  that  it  is  Impossible  to  de- 
was  based.  'It  is,'  said  the  court,  termine,  before  the  segregation  of 
'a  rule  asserted  in  many  legal  au-  the  brick,  not  only  what  particular 
thorities,  but  which  may  be  quite  as  brick  were  sold,  but  what  relative 
fitly  called  a  rule  of  reason  and  logic  portions  of  the  kiln  were  sold.  And 
as  of  law,  that  in  order  to  an  exe-  while,  as  we  have  said  before,  it  may 
cuted  sale,  ;3o  as  to  transfer  a  title  be  conceded  that  the  intention  of 
from  one  party  to  the  other,  the  the  parties  wiU  be  carried  into  effect 
thing  sold  must  be  ascertained.  This  if  it  can  be  ascertained,  yet  under 
is  a  self-evident  truth,  when  applied  this  contract  it  is  impossible  to  ascer- 
to  those  subjects  of  property  which  tain  not  only  the  particular  brick 
are  distinguishable  by  their  physical  sold,  but  the  actual  relative  number 
attributes  from  all  other  things,  and  of  brick  sold,  by  reason  of  the  un- 
therefore  are  capable  of  exact  identi*  settled  question  of  what  brick  were 
fication.'  But  the  court  with  great  and  what  were  not  merchantable, 
force  proceeds  to  argue  that  other  creating  an  element  of  uncertainty 
character  of  property,  such  as  grains,  in  the  contract  which  does  not  exist 
wines,  oils,  etc.,  which  are  not  sus-  in  tliose  cases  where  the  vendor  sells 
ceptible  of  definite  description,  are  a  certain  number  of  bushels  of  grain 
not  subject  to  this  rule,  but  that  the  or  a  certain  number  of  gallons  of  oil 
title  tx)  such  property  can  be  held  to  or  tons  of  hay,  in  an  undivided  mass, 
pass  by  contract  without  separation  where  aU  the  different  portions  are 
or  manual  delivery,  if  nothing  fur-  of  equal  valua  We  think  to  hold 
ther  remains  to  be  done  in  regard  to  that  the  title  passed  in  this  case 
it.  But  it  must  be  admitted  tiiat  if  would  be  carrying  the  principles  of 
all  the  pro|)erty  in  the  mass  is  not  of  liberal  construction  beyond  the  rule 
equal  value  something  more  does  re-  laid  down  in  any  of  the  cases  cited 
main  to  be  done.  Thus,  in  the  case  by  appellants.  It  is  true  that  some 
at  bar,  another  element  is  injected  of  them  were  brick  cases,  similar  in 
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of  selection  was  reached  in  an  important  case  where  there 
was  an  agreement  to  sell  a  large  number  of  hams  which  were 
a  part  of  a  still  larger  mass  of  different  weights  and  value,  and 
there  was  no  separation,  setting  apart  or  marking  so  as  to  dis- 
tinguish those  in  question  from  the  residue.  The  court,  how- 
ever, put  its  decision  upon  the  broad  ground  that  separation  is 
required  to  pass  the  title,  even  when  the  constituents  of  the 
mass  are  identical.^  Many  other  cases  of  the  same  kind  might 
be  given,  but  those  already  stated  will  suflBciently  illustrate 
the  principle,  and  further  examples  will  be  given  in  the  notes.^ 

most  respects  to  the  case  at  bar,  but  lants  cited  Kimberlj  v.  Patchin,  19 
in  none  of  them  did  it  appear  tl)at  N.  Y.  830,  75  Am.  Dec.  384;  Jackson 
the  brick  in  the  kiln  were  not  of  v.  Anderson,  4  Taunt  24;  Pleasants 
imiformandequal  value;  and  aU  the  v.  Pendleton,  6  Rand.  (Va.)  473,18 
American  cases  were  decided  on  the  Am.  Dec.  726;  Waldron  v.  Chase,  37 
strength  of  Kimberlj  v.  Patchin,  Ma  414,  59  Am.  Dec.  56;  Lamprey 
9upra,  and  the  principles  upon  which  v.  Sargent,  58  N.  H.  241;  Chapman 
that  case  was  based  are  thus  stated  v.  Shepard,  89  Conn.  418;  Damon  v, 
by  Mr.  Ralston,  who  is  an  earnest  Osborn,  1  Pick.  476,  11  Am.  Dec 
advocate  of  what  he  terms  'the  new  229;  Gardner  v.  Dutch,  9  Mass. 
rule:'  'When  the  constituent  parts  427;  Weld  v.  Cutler,  2  Gray,  195; 
which  make  up  a  mass  are  indis-  Hutchison  v.  Coul,  82  Pa.  St  472; 
tinguishable  from  each  other  by  any  Morgan  v.  King,  28  W.  Va.  1,  57 
physical  difference  in  size,shape,  text-  Am.  R.  638;  Newhall  v.  Langdon,  89 
ure  or  Quality,  and  the  quantity  and  Ohio  St  87,  48  Am.  R  426;  Carpen- 
general  mass  from  which  it  is  to  be  ter  v.  Gi'aham,  42  Mich.  191,  8  N.  W, 
taken  are  specified,  the  subject  of  R  974;  Wagar  v.  Railroad  Ca,  79 
the  contract  is  sufficiently  ascer-  Mich.  648,  44  N.  W.  R  1113;  Young 
tained,  and  the  title  will  pass,  if  the  v.  Miles.  20  Wi&  646;  Hurff  v.  Hires, 
sale  is  complete  in  all  its  other  cir-  40  N.  J.  L.  581,  29  Am.  R  282;  How- 
cumstances.'  Plainly,  the  case  at  bar  ell  v.  Pugh,  27  Kan.  702;  Davis  v. 
does  not  faU  within  those  principles.  Budd,  60  Iowa,  144, 14  N.  W.  R  211; 
"This  being  our  view  of  the  law  Galloway  v.  Week,  54  Wis.  604; 
covering  this  particular  case,  and  Watts  v.  Hendry,  13  Fla.  523;  Horr 
there  being  no  conflict  in  the  testi-  v.  Barker,  11  CaL  393,  70  Am.  Dec. 
mony  concerning  the  fact  that  it  was  791;  Long  v.  Spruill,  58  N.  C.  96; 
only  merchantable  brick  that  were  Morrison  v.  Woodley,  84  111.  192; 
sold,  the  appellants  could  not  have  Ralston  on  Sales  of  Undivided  Inter- 
been  injured  by  the  instruction  com-  ests  in  Pers.  Prop.,  pp.  21-58. 
plained  of;  for  they  would  not  have  ^  Ferguson  v.  Northern  Bank  of 
been  entitled  to  a  verdict  in  any  Kentucky,  14  Bush  (Ky.),  555,  29  Am. 
event  Reaching  this  conclusion  ren-  R  418. 

ders  unnecessary  the  in vestigation  of       ^In  Austen    v.  Craven    (1812),  4 

the  other  questions  raised"    Appel-  Taunt  644^  the  contract  was  for  the 
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§  703, How  when  whole  mass  delirered  to  ?endee. — 

Before  leaving  this  branch  of  the  subject,  notice  should  be  made 
of  a  class  of  cases  (analogous  to  others  already  considered  in 

sale  of  fifty  hogsheads  of  sugar  of  seU  to  the  vendee  "any  of  my  black 

different  weights  to  be  taken  from  walnut  trees,  not  exceeding  fifteen 

the  stock,  no  particular  hogsheads  in  number,  that  will  girth  eight  feet 

being  specified  and  the  weight  not  six   inches   in    circumference   and 

being  capable  of  ascertainment  until  under  ten  feet,  at  $2  each;  and  all 

they  were   selected    and  weighed,  trees  measuring  ten  feet  in  circum- 

Held,  that  the  title  did  not  pass.    In  ference  and  upwards,  at  $2.50  each,'* 

White  V.  Wilks  (1818),  5  Taunt  176,  it  was  held  that  if  there  were  more 

there  was  a  bargain  for  twenty  tons  than  fifteen  such  trees  on  the  land 

of  oil,  to  be  taken  from  various  tanks  the  contract  was  ineffectual  to  pass 

and  cisterns  of  the  vendor  not  speci-  title  to  any. 

iied.    Held,  no  title  passed.    In  Busk  In  Warren  v.  Bnckminster  (1852), 

V.  Davis  (1814),  2  M.  &  S.  397,  the  bar-  24  N.  H.  336,  and  Robbins  v.  Chipman 

gain  was  for  ten  tons  of  hemp  out  of  (1876),  1  Utah,  335,  it  was  held  that 

a  stock,  lying  in  mats  of  unequal  where  a  designated  number  of  sheep 

quantities,  of  about  eighteen  tons,  were  sold  from  a  flock,  but  not  se- 

In  order  to  get  the  ten  tons  it  was  lected,  no  title  passed.    Latter  case 

necessary  to  weigh  the  mats  and  pos-  affirmed  on  rehearing,  2  U  tali,  347. 

sibly  to  divide  a  mat.  Held^  that  the  So  in  WiUiams  v.  Feiniman  (1875),  14 

title  did  not  pasa  Kan.  288,  where  certain  liquors  were 

In  Hutchinson  v.  Hunter  (1847),  7  sold  to  be  supplied  out  of  the  stock 
Barr  (Pa  St),  140,  there  was  a  bar-  of  the  vendor, 
gain  for  one  hundred  barrels  of  mo-  In  Block  Broa  v.  Maas  (1880),  65 
lasses  "  of  unequal  contents  and  un-  Ala.211,a  bill  of  sale  purported  to  con- 
equal  value,  part  of  a  specified  larger  vey  the  whole  of  a  stock  of  merchan- 
8 took."  These  were  not  separated,  dise,  "reserving  and  excepting  the 
marked  or  otherwise  agreed  upon,  amount  of  $1,000  worth  of  said  nier- 
Heldf  no  title  passed.  So,  in  Foster  chandise,  personal  property,  which  is 
V.  Mining  (^.  (1888),  68  Mich.  188,  36  hereby  selected  by  me,  as'  a  resident 
N.  W.  R.  171,  where  iron  ore  in  a  pile  of  said  Stat-e,  as  exempt  to  me  under 
with  worthless  material  was  bar-  the  laws  of  Alabama,  and  which  per- 
gained  for  to  be  selected  from  the  sonal  property,  to  th&  amount  of 
residue ;  and  in  Cass  v.  Gunison  (1888),  $1,000,  is  not  hereby  conveyed."  Held^ 
68  Mich.  147,  36  N.  W.  R  45,  where  to  be  only  an  executory  agreement 
$3,000  worth  of  lumber  was  con-  until  the  vendor  has  selected  the  por- 
tracted  for  out  of  any  one  of  three  tion  reserved  as  exempt 
gi*ades,  no  title  passed  till  selected.  Pierson    v.    Spaulding   (1888),    67 

Foot  V.  Marsh  (1873),  51  N.  Y.  288,  Mich.  640, 35  N.  W.  R  6»9.  was  a  case 

was  also  a  case  of  this  kind,  and  the  very  similar  to  the  last,  where  there 

court  distinguished  it  from  the  class  was  a  sale  of  a  stock  of  goods  except- 

of  cases  considered  in  §  704.  ing  and  reserving  from  the  stock 

In  Dunkart  v.  Rineheart  (1883),  89  whatever  it  might  inventory  above 

N.  C.  354^  where  a  vendor  agreed  to  $4,500,  and  it  was  held  that  the  title 
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another  place  ^)  which  hold  that  even  where  selection,  as  dis- 
tinguished from  mere  separation,  is  required  before  the  title 
<5an  pass,  the  identity  of  the  goods  may  be  suflSciently  deter- 
mined to  allow  the  passing  of  the  title  by  a  delivery  of  the 
whole  mass  to  the  purchaser  with  authority  to  make  the  selec- 
tion for  himself.  Thus,  in  a  recent  case,^  all  the  hard  brick  in 
•a  certain  kiln  had  been  bargained  for,  to  be  selected  by  the 
purchaser  from  the  kiln,  which  contained  two  kinds;  but  as  the 
whole  mass  was  turned  over  to  the  purchaser  to  enable  hira  to 
make  his  selection,  it  was  held  that  the  title  passed.'  ^^  In  the  case 
of  a  sale  of  a  part  of  an  entire  mass  of  goods,"  said  the  court, 
**  if  the  purchaser  is  allowed  to  take  possession  of  the  whole, 
for  the  purpose  of  selecting  his  part,  the  title  tt)  that  part  passes 
before  selection." 

§  704.  Contracts  respecting  a  part  of  a  mass  of  like  con- 
-stitaents. —  The  question  of  the  necessity  of  the  separation 

«ould  not  pass  until  the  vendor  had  Crofoot  ▼.  Bennett,  2  N.  Y.  258, 

taken  out  the  goods  excepted  and  re-  was  like  this  case.    There  a  portion 

served.  of  the  bricks  in  a  specified  kiln  were 

In  Steaubli  v.  Bank  (1895),  11  Wash,  sold  at  a  certain  price  per  thousand, 

426,  89  Fac  R  814^  where  a  contract  and  the  possession  of  the  whole  kiln 

of  sale  was  drawn  for  a  certain  num-  was  delivered  to  the  vendee  that  he 

ber  of  shingles  stored  with  others  in  might  take   the   quantity    bought. 

■a  miU  dry  room,  the  court  said  that  Held,  that  the  title  had  passed  to  the 

the  lack  of  proof  of  any  uniform  number  sold. 

character  or  value  of  all  the  shingles  In  Iron  Clififs  Co.  v.  Buhl  (1879),  42 

stored  together  went  to  show  that  Mich.  86,  two  thousand  tons  of  a  cer- 

tko  title  had  passed.  tain  grade   of  iron    ore  were  pur- 

1  See  antej  g  525.  chased,  to  be  delivered  at  the  rail- 

2  Lamprey  v.  Sargent  (1878),  58  N.  road  docks  at  Erie  and  carried  to  the 
TL  241.  purchasers  by  the  railroad  company. 

*Weld   V.    Cutter  (1854),  2  Gray  More  than  the  quantity  sold  was  de- 

(Mas&),  195,  and  Damon  v.  Osborn  llvered  at  the  docks,  all  of  the  same 

(1823),  1  Pick.  (Mass.)  476, 11  Am.  Dec*  grade,  and  nothing  remained  but  to 

^29,  were   cited  by  the  court.    In  take  the  two  thousand  tons  from  the 

Weld  V.  Cutter  there  was  a  mortgage  common  mass  and  forward  them  to 

■of  a  part  of  a  large  quantity  of  coal,  the  purchasers,  it  being  understood 

but  the  mortgagee,  with  the  assent  by  the  parties  that  the  railroad  com- 

of  the  mortgagor,  took  possession  of  pany  would  see   to  that  business. 

the  whole  pile  "  for  the  purpose  of  Heldj  that  the  property  passed  to  the 

separating  and  securing  his  part,*'  purchasers  when  the  ore  was  deliv- 

•and  it  was  held  that  the  title  passed,  ered  at  the  docka 
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* 

and  identification  of  a  part  bargained  for  out  of  a  larger  mass 
made  up  of  ingredients  of  the  same  kind,  value  and  amount 
presents  serious  difficulties  and  has  involved  the  courts  in  what 
has  been  thought  to  be  a  hopeless  conflict  of  authority.  It  is 
believed,  however,  that  much  aid  can  be  derived  here  also  from 
discrimination. 

§705,  Intention  materiaL — It  must  be  constantly- 
kept  in  mind  that  courts  are  more  and  more  inclined,  and  prop- 
erly, to  give  effect  to  the  intention  of  the  parties;  and  this  in- 
tention, if  it  can  be  ascertained  and  is  not  inconsistent  with 
the  general  policy  of  the  law,  will  be  held  conclusive  even 
though  a  different  result  might  be  required  under  the  older 
rules  laid  down  by  the  courts  for  the  very  purpose  of  aiding 
in  the  discovery  of  intention.  "  The  tendency  of  the  modem 
decisions,"  it  is  said  in  a  leading  case/  "  is  to  give  effect  to 
contracts  of  sale  according  to  the  intention  of  the  parties  to  a 
greater  extent  than  is  found  in  the  older  cases,  and  to  engraft 
upon  the  rule  that  the  property  passes  by  the  contract  of  sale, 
if  such  be  the  intention,  fewer  exceptions,  and  those  only  which 
are  founded  on  substantial  considerations  affecting  the  inter- 
ests of  the  parties." 

§  706.  Usage  may  affect. —  It  must  also  be  noticed  that 

the  demands  of  modern  business  have  given  rise  to  usages  for 
the  speedy  and  convenient  transaction  of  business  which  were 
unknown  in  earlier  times  and  which  sanction  methods  of  deal- 
ing with  which  earlier  generations  were  not  familiar.  Parties 
who  deal  in  a  field  or  about  matters  in  reference  to  which 
such  an  usage  is  known  to  prevail,  presumptively  make  it  a 
part  of  their  contract.  "  In  all  questions  involving  contract 
relations,"  says  Chief  Justice  Johnson,  of  Ohio,  "  the  conven- 
ience and  wants  of  business  give  rise  to  usages  which  become 
part  of  the  contract,  where  it  is  made  with  reference  to  such 
usages.  This  is  often  called  the  expansive  property  of  the 
common  law,  but  it  is  rather  the  application  of  accepted  prin- 

1  Hurflf  V.  Hires  (1878),  40  N.  J.  L.  581,  29  Am.  R.  289. 
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ciples  of  right  and  justice,  as  evidenced  by  common  law,  to 
new  phases  and  methods  in  the  transaction  of  business."  ^  Now,' 
applying  these  rules  to  the  question  in  hand,  it  may  first  be 
noticed  that — 

§  707. How  question  affected  by  usage* — In  reference 

to  many  commodities  presenting  always  substantially  like  char- 
acteristics of  form,  nature  and  value,  such  as  wheat,  corn,  oil, 
flour,  and  the  like,  it  has  become  common  to  mingle  together 
difiFerent  bulks  in  one  general  mass  and  to  draw,  from  the  bulk, 
when  needed,  similar  quantities,  without  regard  to  whether  the 
identical  particles  contributed  were  returned  or  not.  It  has 
also  become  common  to  deal  with  orders,  warrants  or  receipts 
for  articles  so  mingled  as  though  they  were  the  articles  them- 
selves. 

§  708.  .  Thus,  in  a  leading  case  ^  it  appeared  that  A  had 

one  hundred  barrels  of  flour  in  the  custody  of  a  warehouseman. 
He  sold  fifty  barrels  to  B,  and  twenty-five  barrels  each  to  0 
and  D,  giving  each  one  an  order  for  his  flour  upon  the  ware- 
houseman. These  orders  were  presented  to  the  warehouseman 
and  accepted  by  him.  It  was  held  that  the  title  passed  with- 
out separation.  Said  the  court:  "  In  view  of  the  nature  of  this 
particular  business,  in  the  case  at  bar,  and  the  known  usage 

iNewhaU   v.  Langdon   (1888),  89  ing  v.  Breed,  14  AUen  (Mas&),  876. 93  ^ 

Ohio  St.  87,  48  Am.  R.  426.  Am.  Deo.  777;  Kimberly  v.  Patchin, 

aNewhallv.Langdon(1883),390hio  19  N.  Y.  330,  75  Am.  Dec  334;  Wal- 

St  87,  48  Am.  R.  426.    The  court  fur-  dron  v.  Chase,  37  Me.  414, 59  Am.  Dec. 

ther  said:  "We  hold  that  upon  the  56;  Chapman  v.  Shepard,  39  Conn, 

facts  found  by  the  court,  showing  413;  Whitehonse  v.  Frost,  12  East, 

the  weU  known  usage  of  the  busi-  614    Also  notes  to  Hurff  v.  Hires,  11 

ness,  it  is  manifest  that  upon  the  Vroom  (40  N.  J.  L.),  581,  29  Am.  R. 

presentation  and  acceptance  of  this  282;  17  and  18  Am.  Law  Reg.  18, 161, 

order  the  sale  was  completed,  and  in  which  the  whole  subject  is  ez- 

the  subsequent  loss  of  the  flour  while  haustirely  discussed  and  the  cases 

stored  at  the  depot  must  fall  on  the  reviewed."    To  the  same  effect:  In- 

purchaser.    Steel  Works  v.  Dewey,  glebright  v.  Hammond  (1850),  19  Ohio, 

57  Ohio  St.  242;  Young  v.  Miles,  23  337,  53  Am.  Dea  430;  McPherson  v. 

Wis.  643;  Cloud  v.  Moorman,  18  Ind.  Gale  (1866),  40  111.  368;    Warren  v. 

40;  Horr  v.  Barker,  8  CaL  603;  Cusli-  MilHken  (1869).  57  Me.  97. 
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governing  buyer  and  seller,  we  think  it  clear  that  as  between 
them  by  the  delivery  of  the  order  from  the  seller,  by  the  pur- 
chaser to  the  warehouseman,  and  his  acceptance  of  the  same^ 
the  right  to  the  fifty  barrels  of  flour  was  perfected  in  the  pur- 
chaser, and  that  thereafter  it  became  his  property.  It  is  true 
there  were  one  hundred  barrels  out  of  which  the  order  was  to 
be  filled,  but  it  was  all  of  the  same  quality,  and  by  the  known 
usage  the  only  delivery  to  be  made  by  the  seller  was  by  an 
order  on  the  warehouseman,  which  when  presented  entitled 
the  purchaser  to  separate  and  remove  the  property.  No  selec- 
tion, properly  speaking,  had  to  be  made,  as  all  the  barrels  were 
alike,  but  only. a  counting  off  and  separation;  and  in  this  re- 
spect it  differs  from  those  cases  where  it  is  the  intention  of 
the  parties  that  there  is  to  be  a  selection  or  designation  out  of 
the  larger  quantity.  '* 

§  709.  .  So  it  has  been  held  that  a  valid  pledge  may  be^ 

made  of  a  portion  of  a  mass  of  wheat  in  a  storehouse  by  the 
delivery  of  the  receipt,  without  separating  the  wheat  pledged 
from  the  residue.  "  For  the  convenient  transaction  of  the  com- 
merce of  the  country,"  said  Cooley,  J.,  "  it  has  been  found  nec- 
essary to  recognize  and  sanction  this  mode  of  transfer,  and 
vast  quantities  of  grain  are  daily  sold  by  means  of  such  re- 
ceipts."^ 

§  710.  How  when  no  usage  goyerns  —  Gases  holding  sep- 
aration unnecessary. —  But  there  still  remains  a  large  class  of 
cases  in  which  no  usage  prevails  or  which  have  been  deter- 
mined without  reference  to  usage.  These  are  cases  in  which 
a  person,  who  continues  in  possession,  undertakes  to  sell  a 
given  portion  of  a  larger  mass  of  goods  of  the  same  kind  and 
quality,  and  the  question  is  whether  the  title  to  such  portion 
can  pass  before  the  goods  in  question  have  been  separated  from 

1  Merchants',  etc.  Bank  v.  Hibbard    77  HL  305;  Gregory  v,  WendeU,  40 
(1882),  48  Mich.  118,  11  N.  W.  R  834,    Mich.  432.  See  also  Carpenter  v.  Grar 
42  Am.  R.  465,  citing  Gibson  v.  Ste-    ham,  42  Mich.  191;  Watts  v.  Hendzy^ 
vens,  8  How.  (U.  &)  384;  Gushing  v.    13  Fla.  52a 
Breed,  supra;  BroadweU  v.  Howard, 
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the  larger  mass.   Upon  this  question  the  authorities  seem  hope- 
lessly in  conflict. 

§  711.  Kimberly  t.  Patchin  as  a  type. —  One  line  of 

cases,  of  which  Kimberly  v,  Patchin^  is  a  leading  and  impor- 
tant one  and  typical  of  the  whole  class,  holds  that  the  title  may 

*  Kimberly  v.  Patchin   (1859),   19  from  which  the  twenty  tons  were  to 

N.  T.  330, 75  Am.  Dec.  334.  The  court  be  taken.   Held,  that  no  title  passed, 

refer  with  approval  to  Whitehouse  In  Austen  v.  Craven  the  sale  was  of 

V.  Frost  (1810),  12  East,  614;  Jackson  a  quantity  of  sugar  of  different  kinds 

v.  Anderson  (1811),  4  Taunl  24,  and  at  a  given  price  per  hundred-weights 

Pleasants  v.  Pendleton  (1828),  6  Rand.  It  did  not  appear  that  the  seller  at 

(Va.)  478, 18  Am.  Dec.  726.    White  v.  the  time  of  the  contract  had  the  sugar 

Wilks,  5  Taunt.  176,  and  Austen  v.  on  hand,  or  any  part  of  it,  and  the 

Craven,  4  Taunt.  644,  were  distin-  fact  was  assumed  to  be  otherwise, 

guished.    In  Whitehouse    v.  Frost,  Held,  that  no  title  passed. 

D.  &  B.,  who  had  forty  tons  of  oil  in  Prior  in  date  to  Kimberly  v.  Patchin 

acistern,soldten  tons  to  F.,  who  sold  is   Pleasants   v.   Pendleton,    supi'Of 

it  to  T,  giving  him  an  order  for  it  on  which  is  often  cited  as  the  leading 

D.  &  B.,  who  accepted  the  order  by  case  upon  this  side  of  the  question, 

indorsement  upon  it  Held,  that  the  In  that  case  there  was  a  contract  for 

property  had  passed,  as  between  F.  the  sale  of  one  hundred  and  nineteen 

and  T.    This,  says  Mr.  Benjamin,  is  a  barrels  of  flour  out  of  a  lot  of  one 

case  "which,  notwithstanding  expla-  hundred  and  twenty-three  of  like 

nations  by  the  judges  in  subsequent  kind  stored  in  the  warehouse  of  a 

cases,  is  scarcely  even  mentioned  third  person.    Anorderonthe  ware> 

without  suggestion  of  doubt  or  dis-  houseman  for  the  flour  was  delivered 

approval"    In  Jackson  v.  Anderson,  to  the  purchaser  and  he  gave  the 

F.  had  remitted  to  L.  &  Ca  four  thou-  seller  a  check  for  theprica  The  flour 

sand  and  seven   hundred   Spanish  would  have  been  delivered  to  the 

dollars  and  advised  plaintiffs  that  purchaser  if  called  for  on  the  day  of 

one  thousand  nine  hundred Jind  sixty  purchase  (though  the  contract  was 

of  these  were  designed  for  them.   L.  not  completed  till  late  in  the  after- 

&  Ckx  pledged  the  whole  number  noon),  but  it  was  burned  by  acci- 

to  defendant,  who  sold  them  to  the  dental  fire  the  following  morning* 

Bank  of  England.  Held,  that,  though  It  was  held  that  the  title  had  passed, 

plaintiffs'  dollars  had  not  been  sepa-  though  the  court  laid  much  stress 

rated  from  the  others,  yet  as  the  de-  upon  the  fact  that  there  was  a  well- 

f endant  had   converted  the  whole  defined  usage  to  make  a  constructive 

number,  trover   would  lie  for  the  deli  very  by  the  transfer  of  warehouse 

plaintiffs'  shara    In  White  v.  Wilks  receipts  or  orders, 

there  was  a  sale  of  twenty  tons  of  oil  Where  the  owner  of  a  quantity  of 

out  of  the  seller's  stock,  which  was  corn  in  bulk  sells  a  certain  number 

in  different  warehouses  and  cisterns,  of  bushels  therefrom  and  receives  hia 

There  was  no  specification  of  the  bulk  pay,  and  a  vendee  takes  away  a  part» 
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pass  under  such  circumstances  if  that  .appears  to  have  been, 
the  intention  of  the  parties.  In  the  case  referred  to,  it  ap- 
peared that  one  D.  had  a  quantity  of  wheat  in  his  warehouse 
which  he  and  one  8.  estimated  at  six  thousand  bushels.    D. 

the  property  in  the  part  sold  vests  in  having  been  made  in  the  payment  of 

the  vendee,  although  it  has  not  all  subsequent   notes,    the    defendants 

been  measured  or  separated  from  the  foreclosed  the  mortgage,  and  took 

heap.    Waldron  v.  Chase,  87  Me.  414.  all  the  tables  under  it,  alleging  that 

(Compare  with  Morrison  v.  Dingley  sinqe  no  particular  table  had  been 

(1874),  63  Ma  558,  cited  in  following  appropriated  by  the  purchasers,  no 

note.)  title  had  passed  to  them.    But  the 

In  Young  v^  Miles  (1866),  20  Wis.  court  held,  following  Kimberly  v. 

646,  the  plaintiff  was  owner  of  a  cer-  Patchin,  that  just  as  the  plaintiffs 

tain  quantity  of  wheat  which  was  assignors,  while  they  had  the  tables 

stored  in  mass  with  that  of  others  in  in  their  possession,  had  the  right  at 

a  warehouse.    Shipments  were  made  any  time  to  take  distinct  possession 

from  the  mass  until  it  was  reduced  of  one  of  them,  so  the  vendors,  when 

to  an  amount  no  greater  than  that  they  came  to  foreclose  their  mort- 

which  plaintiff  had  deposited  with  gage,  had  the  same  right  to  select  out 

the  warehouseman,  and  replevin  for  three  tables  unless  the  purchasers 

this  was  sustained.    The  court  based  had  already  selected;  and  since  the 

their  decision  on  the  general  prin-  defendants,  in  seizing  under  fore- 

ciple  as  laid  down  in  Kimberly 'v.  closure,  must  have  taken  the  tables 

Patchin.    Downer,  J.,  preferred^  to  one  at  a  time,  the  first  three  tables 

aUo w  the  action  on  the  theory  of  seg-  taken  must  be  held  to  have  been  se- 

regation,  as  laid  down  in  Horr  v.  lected  by  them,  and  the  title  to  the 

Barker,  6  Cal.  489,  but  the  chief  jus-  last  was  in  the  purchaser, 

tice,  speaking  for  the  court,  said  he  And  in  Minnesota  the  court  said 

could  see  no  difference  between  the  that  "while  there  is  some  confusion 

doctrine  ofsegregation  and  the  right  and  conflict  among  the  authorities 

of  separation,  except  that  the  latter  on  the  subject,  yet  it  is  settled  in 

was  the  more  fundamental  this  State  that  where  a  certain  num- 

In  Clark  v.  GritHth  (1862),  24  N.  Y.  ber  of  articles  are  sold  out  of  a  greater 

505,  plaintiff's   assignors   had    pur-  number  of  exactly  the  same  kind 

chased  from  the  defendants  four  biU-  and  quality,  with  the  intention  that 

iard  tables  of  equal  value,  giving  the  title  should  presently  pass,  and 

in  payment  therefor  certain  notes  where  the  vendee  has  the  absolute 

and  a  chattel  mortgage  upon  the  right  at  any  time  to  take  the  amount 

tables.    The  agreement  was  that  as  or  number  out  of  the  whole  mass  or 

fast  as  the  amounts  paid  on  the  notes  quantity,  this  is  sufficient  to  pass  the 

should  cover  the  prices  of  the  tables,  title,  although  the  specific  articles 

receipts  in  full  for  them  were  to  be  are  not  actually  designated  or  sepa- 

given  by  the  vendors,  and  such  a  re-  rated' from  the  remainder.    Under 

ceipt  in  full  for  one  table  had  been  such  circumstances,  until  the  sepa- 

given  prior  to  this  action.    Default'  ration  is  made,  the  vendor  and  vendee 

584 


} 


CH.  IV.]  EXISTINa   CHATTELS   NOT  YET   IDEKTIFIED.  [§  712. 

gave  to  S.  a  written  instrument  by  which  he  made  a  present 
transfer  to  S.  of  six  thousand  bushels  of  wheat.  D.  also  gave 
to  S.  a  warehouse  receipt  for  the  wheat,  declaring  that  he  had 
received  in  store  six  thousand  bushels  of  wheat  subject  to  the 
order  of  S,  D.  afterward  sold  the  same  wheat  to  other  par- 
ties, and,  upon  measurement,  it  was  found  that  the  whole 
quantity  in  the  warehouse  at  the  time  of  the  dealings  with  S. 
was  six  thousand  two  hundred  and  forty-nine  bushels.  The 
defendants  claimed  title  through  S.  and  had  obtained  posses- 
sion of  the  wheat  by  replevin.  The  plaintifiFs  claimed  title 
through  the  second  purchaser.  It  was  held  that  the  title 
passed  to  S. 

§  712.  .  After  discriminating  between  chattels  of  unlike 

kinds,  "distinguishable  by  their  physical  attributes  from  all 
other  things,"  and  masses  of  property  made  up  of  particles  of 
like  kind  and  nature,  such  as  oil,  wheat,  flour,  and  the  like, 
the  court,  per  Comstock,  J.,  say,  referring  to  the  latter  kind : 
"  Where  the  quantity  and  the  general  mass  from  which  it  is  to 
be  taken  are  specified,  the  subject  of  the  contract  is  thus  ascer- 
tained, and  it  becomes*  a  possible  result  for  the  title  to  pass  if 
the  sale  is  complete  in  all  its  other  circumstances.  An  actual 
delivery,  indeed,  cannot  be  made  unless  the  whole  is  transferred 
to  the  possession  of  the  purchaser,  or  unless  the  particular 
quantity  sold  is  separated  from  the  residue. .  But  actual  deliv- 

are  tenants  in  common  of  the  whole  633;  Hires  v.  Hurff  (1876X  39  N.  J.  L. 

according  to  their  respective  inter-  4;  Smith  v.  Friend  (18(K)X  15  CaL  124; 

eats."     MacKellar   v.  PUlsbury,  48  Aderholt  v.   Embry  (1884),  78  Ala. 

Minn.  396,  51  N.  W.  R  222;  Nash  v.  185;  Crapo  v.Seybold  (1876),  35  Mich. 

Brewster,  39  Minn.  530,  41  N.  W.  R.  169  (considered  again  in  36  Mich.  444): 

105  [wherein  Kimberly  v.  Patchin  Kaufmann  v.  Schilling  (1874),  58  Ma 

supra;  Russell  v.  Carrington,  42  N.  Y.  218;  Hoyt  v.  Insurance  Ca,  26  Hun, 

118;  Lobdell  v.  Stowell,  51  N.  Y.  70;  416;    Andrews  v.  Smith   (1884),  34 

Chapman  v.  Shepard,  89  Conn.  413;  Hun,  20;  Rodee  v.  Wade  (1866),  47 

Hurflf  V.  Hires,  40  N.  J.  L.  681,  are  Barb.  53. 

cited  and  relied  upon  J.  In  Cloke  v.  Shafroth  (1891),  137  111. 

To  like  effect:  Watts  v.  Hendry,  13  393,  27  N.  E.  R.  702, 31  Am.  St  R  375, 

Fla.  523;  Piazzek  v.  White,  23  Kan.  this  rule  is  said  to  be  supported  by 

621;   Bailey  v.  Long  (1880),  24  Kan.  the  weight  of  American  decisions. 
90;  Phillips  v.  Oomulgee  Mills,  55  Ga. 
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ery  is  not  indispensable  in  any  case  in  order  to  pass  a  title  if 
the  thing  to  be  delivered  is  ascertained,  if  the  price  is  paid  or 
a  credit  given,  and  nothing  further  remains  to  be  done  in  re- 
gard to  it.  .  .  .  It  is  unnecessary  to  refer  to  all  the  cases, 
or  to  determine  between  such  as  may  appear  to  be  in  confli6t 
with  each  other.  None  of  them  go  to  the  extent  of  holding 
that  a  man  cannot,  if  he  wishes  and  intends  so  to  do,  make  a 
perfect  sale  of  part  of  a  quantity  without  actual  separation, 
where  the  mass  is  ascertained  by  the  contract,  and  all  parts  are 
of  the  same  value  and  undistinguishable  from  each  other." 

§  713.  Gases  holding  separation  necessary. —  There  is, 

on  the  other  hand,  a  line  of  cases  holding  that  under  such  cir- 
cumstances the  intention  is  not  sufficient  and  that  no  title  will 
pass  until  the  particular  goods  agreed  upon  have  been  separated 
from  the  mass  of  which  they  form  a  part.  To  use  the  language 
of  Chief  Justice  Gibson  in  such  a  case:  "Without  separation, 
intention  is  nothing."    Of  these  — 

§  714. Scadder  v.  Worster  as  a  type. —  Scudder  v. 

Worster^  may  be  selected  as  a  type.  There  the  defendants  had 
entered  into  a  contract  with  8.  T.  &  Co.  to  sell  to  the  latter 

1  Scudder  y.Worster  (1853),  11  Gush,  had  disposed  of  dU  of  the  dollars, 
(Blass.)  57S.  Speaking  of  Pleasants  the  action  being  trover.  Gardner  v. 
v.  Pendleton,  the  court  say:  "In  ref-  Dutch,  9  Masa  427,  was  also  distin- 
erence  to  this  case,  Grimke,  J.,  in  gnished  if  not  disapproved.  In  that 
Woods  V.  McGtoe,  7  Ohio,  127, 80  Am.  case  plaintiff  had  had  in  his  posses- 
Dec.  202,  says:  *  It  is  impossible  to  di-  sion  a  large  number  of  bags  of  coffee, 
vest  ourselves  of  the  impression  that  the  proceeds  of  a  voyage  he  had 
the  small  difference  between  the  ag-  made  for  W.  &,  R,^and  he  had  an  in- 
gregate  mass  and  the  quantity  sold,  terest  in  the  coffee  for  his  compensa- 
the  former  being  one  hundred  tuid  tion.  On  an  accounting  his  interest 
twenty-three  barrels  and  the  latter  was  determined  to  be  seventy-six 
one  hundred  tuid  nineteen,  may  have  bags,  and  he  delivered  the  entire 
influenced  the  decision.  It^was  a  quantity  to  W.  &  R,  taking  from 
hard  case,  and  hard  cases  make  ship-  them  their  receipt  '*  for  seventy-six 
wreck  of  principlea'"  Jackson  v,  bags  of  coffee,  .  ,  .  which  wo 
Anderson,  4  Taunt.  24  (supra),  was  hold  subject  to  his  order  at  any  time 
cited  and  distinguished  upon  the  he  may  please  to  call  for  the  same." 
grounds  that  the  point  was  not  raised  All  of  the  coffee  was  attached  as  the 
at  the  trial  and  that  the  defendant  property  of  W.  &  R,  and  plaintiff 
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two  hundred  and  fifty  barrels  of  pork  out  of  a  large  quantity 
of  similar  kind  in  their  cellars,  but  the  particular  barrels  were 
never  identified.  A  bill  of  sale  was  made  out  to  them  and  they 
gave  their  notes  to  the  defendants  for  the  price.    It  was  also 

brought  replevin  against  the  officer,  marks  to  designate  them."  The  court 
He  was  held  entitled  to  recover,  (referring  still  to  Scudder  v.  Worster) 
Speaking  of  this  case  the  court  (in  cited  and  approved  Hutchinson  v. 
Scudder  v.  Worster)  say:  "This  case,  Hunter,  7  Barr  (Pa.),  140,  where,  in 
on  the  face  of  it,  seems  to  go  far  to  an  action  of  assumpsit  to  recover 
recognize  the  right  of  one  having  a  payment  for  one  hundred  barrels  of 
definite  number  of  barrels  of  any  molasses  sold  to  the  defendant  out 
given  articles  mingled  in  a  common  of  a  lot  of  one  hundred  and  twenty- 
mass,  to  select  and  take,  to  the  num-  &Te  barrels,  the  whole  of  which  had 
ber  he  is  entitled,  although  no  pre-  been  destroyed  by  fire  while  on  stor- 
▼ious  separation  had  taken  place.  It  age  before  separation  or  designation 
is,  however,  to  be  borne  in  mind  in  of  any  particular  barrels,  it  was  held 
reference  to  this  case  that  it  did  not  that  the  plaintiff  could  not  recover, 
arise  between  vendor  and  vendee,  the  sale  never  having  been  consum- 
The  interest  in  the  seventy-six  bags  mated;  and  to  Grolder  v.  Ogden,  15 
of  coffee  did  not  originate  by  pur-  Pa.  St  528, 53  Am.  Dec.  618,  in  which, 
chase  from  W.  &  R.  They  became  in  a  controversy  between  the  alleged 
the  specific  property  of  the  plaintiff  buyer  of  goods  and  the  assignee  of 
in  that  action  on  an  adjustment  of  the  vendor,  as  to  the  effect  of  a  con- 
an  adventure,  the  whole  proceeds  of  tract  for  the  sale  of  two  thousand 
which  were  in  his  hands>  and  sepa-  pieces  of  wall  paper  out  of  a  slightly 
rated  with  the  possession  only  when  larger  lot  in  the  possession  of  the 
he  took  their  accountable  receipt  for  vendor,  the  purchaser  giving  his  note 
seventy-six  bags  held  by  them  on  his  for  the  price  and  taking  away  one 
account.  It  did  not  raise  the  ques-  thousand  pieces,  the  other  to  remain 
tion,  here  so  fully  discussed,  as  to  until  called  for,  it  was  held  that  the 
what  is  necessary  to  constitute  a  de-  remaining  one  thousand  pieces,  not 
livery,  and  how  far  it  was  necessary  having  been  selected  or  separated  or 
to  have  a  separation  from  a  mass  of  set  apart,  but  remaining  mingled 
articles  to  constitute  a  transfer  of  with  other  paper  of  the  same  de- 
title.  Perhaps  the  circumstances  scription,  did  not  become  the  prop- 
may  well  have  warranted  that  de-  erty  of  the  alleged  buyer  as  against 
cision,  but  we  are  not  satisfied  that  the  assignee;  and  to  Waldo  v.  Belcher, 
the  doctrine  of  it  can  be  properly  11  Ired.  (N.  (X)  609,  where  a  contract 
applied  to  a  case  where  the  party  as-  of  sale  of  two  thousand  eight  hun- 
serts  his  title  claiming  only  as  a  pur-  dred  bushels  of  corn  out  of  a  lot  of 
chaser  of  a  specific  number  of  bar-  three  thousand  one  hundred  bushels 
rels,  there  having  been  no  possession  in  the  vendor's  store  passed  no  title, 
on  his  part,  and  no  separation  of  the  the  whole  having  been  destroyed  by 
same  from  a  larger  mass  of  articles  fire  before  separation;  and  to  Mer- 
similar  in  kind  and  no  descriptive  rill  v.  Hunnewell,  13  Pick.  (Mass.)  213, 
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agreed  that  the  pork  should  remain  on  storage  in  the  cellar 
of  defendants,  bat  at  the  risk  and  expense  of  the  purchasers. 
Shortly  after,  S.  T.  &  Co.  sold  one  hundred  barrels  of  the  pork 
to  L.,  giving  him  an  order  for  the  same  upon  the  defendants, 
who  delivered  that  quantity  to  him.  S.  T.  &  Co.  then  sold  the 
remaining  one  hundred  and  fifty  barrels  to-  plaintiff,  giving 
him  a  like  order  upon  defendants.  Plaintiff  notified  defend- 
ants of  his  purchase  and  requested  them  to  hold  the  pork  on 
storage  for  him,  to  which  they  assented.  While  the  pork  was 
so  on  storage  for  plaintiff,  with  other  of  the  same  kind,  S.  T. 
&  Co.  became  insolvent,  not  having  paid  the  notes  given  by 
them  to  defendants  for  the  pork,  and  defendants  thereupon  re- 
fused to  deliver  the  one  hundred  and  fifty  barrels  to  plaintiff, 
and  he  brought  this  action  of  replevin  to  recover  them.  The 
officer  selected  one  hundred  and  fifty  barrels  from  the  stock  in 
defendants'  cellar  and  delivered  them  to  the  plaintiff. 

§  715.  .  The  court  held  that  no  title  to  this  or  any  other 

specific  one  hundred  and  fifty  barrels  had  passed  to  the  plaint- 
iff, and  that  consequently  the  action  could  not  be  maintained, 
approving  the  rule  laid  down  by  the  court  in  Pennsylvania  in 
OoXder  'o,  Ogden^  "  that  the  property  cannot  pass  until  there  be 
a  specific  identification  in  some  way  of  the  particular  goods 
which  the  party  bargains  for.  The  law  knows  no  such  thing 
as  a  floating  right  of  property,  which  may  attach  itself  either 
to  one  parcel  or  the  other,  as  may  be  found  convenient  after- 
wards." It  was  intimated  that  the  result  might  have  been 
different  if  the  action  had  been  simply  to  recover  the  value  of 
one  hundred  and  fifty  barrels  of  pork. 

where  a  contract  to  seU  nine  arches  erf  Krauth,  Fer;;uson  &  Co.,  ix)rk- 

of  brick  out  of  a  kiln  containing  a  packers   in    Louisvilla    To   borrow 

larger  number  passed  no  title,  as  there  money  from  the  bank,  the  firm  at- 

had  been  no  separation  or  designa-  tempted  to  pledge  certain  of  their 

tion.  goods,  and  to  do  so  had  deix)sited 

Ferguson  v.  Northern  Bank  of  Ken-  two  warehouse  receipts   signed  by 

tucky  (1879),  l4  Bush  (Ky.),  555,  29  them  stating  that  they  had  received 

Am.  R  418,  is  also  an  interesting  and  on  storage  at  their  pork  house,  in 

important  case  upon  this  side.    Fer-  one  receipt  three  thousand  six  hun- 

guson  was  the  assignee  for  creditors  dred    sugar-cured   hams    weighing 
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§  716, The  weight  of  authority. —  In  a  late  case  in 

Pennsylvania  Mt  is  said,  though  the  point  was  not  directly 

involved  and  the  conclusion  was  certainly  contrary  to  the 
earlier  cases  in  that  State,  that  "  the  weight  of  American  au- 

fifty  thousand  four  hundred  pounds,  residue,  does  not  vest  a  title  in  the 
marked  *'  Krauth,  Ferguson  &  Co.,  purchaser  upon  which  he  can  main- 
Eolipse,"  and  in  the  other  eight  thou-  tain  detinue  or  trover  for  any  part  of 
sand  two  hundred  and  fifty  sugar-  the  com.  Warten  v.  Strane  (1886), 
cured  hams^marked  *<Krauth,  Fergu-  82  Ala.  811,  8  a  R.  281. 
son  &  Ca."  which  they  would  deliver  In  Morrison  v.  Dingley  (1874),  63 
on  return  of  the  receipt  properly  in-  Ma  553,  Morrison  in  Maine  ordered 
dorsed.  At  the  time  of  the  delivery  of  one  Wallace,  in  Boston,  one  hun- 
of  these  receipts  the  haras  belonged  dred  and  twenty-five  groan  tons  of 
to  the  firm  and  were  part  of  a  larger  coaL  Wallace  sent  a  cargo  of  about 
quantity  stored  in  their  warehouse,  two  hundred  and  fifty  tons,  and  the 
Tliey  were  never  separated  or  set  whole  cargo  was  unloaded  upon  the 
apart.  The  firm  becoming  insolvent  wharf.  Then  Wallace,  by  his  broker, 
made  an  assignment  to  one  Ferguson,  sold  one  hundred  and  twenty -five 
who  took  possession  of  the  entire  lot  tons  to  Dingley.  Morrison  began  to 
and  sold  them  without  recognizing  remove  his  coal,  and  when  he  had 
an^  right  in  the  bank,  whose  loan  removed  one  hundred  and  twenty- 
had  not  been  paid.  The  action  was  five  net  tons,  Dingley  stopped  him, 
in  chancery  to  determine  the  title,  claiming  that  Morrison  should  take 
It  was  held  that  the  bank  acquired  no  more  until  Dingley  had  gotten  one 
no  title  or  lien.  Scudder  v.  Worster  hundred  and  twenty-five  tons,  when 
was  approved  and  followed,  and  the  residue  should  be  equally  divided. 
Kimberly  ▼.  Patchin  was  disap-  The  difference  to  Morrison  between 
proved.  the  net  and  the  gross  tons  was  fifteen 
A  contract  for  the  sale  of  a  quan-  net  tons.  Morrison  sued  Dingley  in 
tity  of  cotton  ties,  part  of  a  larger  trover  for  the  fifteen  tons,  but  it  was 
lot,  passes  no  title  until  they  are  sep-  held  that  no  title  to  the  part  undeli  v- 
arated.  Fry  v.  Mobile  Savmgs  Bank  ered  had  passed.  The  court  cit«d 
(1883X  75  Ala.  473.  A  contract  for  with  approval  Scudder  v.  Worster,  11 
the  sale  of  one  hundred  barrels  of  Cush.  (Mass.)  573  (an^e):  Houdlettev. 
com  in  a  crib  containing  a  larger  Tallman,  14  Me.  400;  Bailey  v.  Smith, 
quantity,  nothing  being  done  to  43  N.  H.  141  (post);  Gibbs  v.  Benja- 
separate   the    part    sold    from   the  min,  45  Yt.  124  and  distinguished 

1  Brownfield  v.  Johnson  (1889).  128  as  of  part  of  the  corn  or  wheat  in  an 

Pa.  St.  254^  18  Atl.  R  543.  6  L.  R.  A.  elevator,  separation  from  the  mass, 

48.    So  in  Cloke  v.  Shafroth  (1891),  or  other  specification  of  the  ptirticu- 

187  IlL  393, 27  N.  E.  R.  702, 81  Am.  St  lar  part  sold,  is  unnecessary  to  its 

R.  375,  it  is  said:  ^  It  is  held,  by  what  appropriation,  independent   of   the 

is'  probal>ly  the  weight  of  modern  statute  vesting  the  ownership  in  the 

American  decisions,  that  where  the  holder  of  a  warehouse  receipt"   The 

sale  or  exchange  is  of  part  of  a  mass  statement,  however,  was  dictum, 
of  the  same  kind,  quality  and  grade, 
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thority  supports  the  proposition  that,  when  property  is  sold  to 
be  taken  out  of  a  specific  mass  of  uniform  quality,  title  will 
pass  at  once  upon  the  making  of  the  contract,  if  such  appears 
to  be  the  intent.     Oil  in  a  tank  and  grain  in  an  elevator  may 

Kimberly  v.  Patchin   (supra),  and  vendor  for  a  conversion  of  the  quan- 

Waldron  v.  Chase,  87  Me.  414  (cited  tity  sold.   Jeraulds  v.  Brown  (1888), 

in  preceding  note).  Dickerson,  J.,  de-  64  N.  H.  606,  15  AtL  R  12a    A  con- 

livered  a  forcible  dissenting  opinion,  tract  to  sell  two  thousand  out  of  a 

In  Reeder  v.  Machen  (1881),  57  Md,  larger  lot  of  poles  passes  no  title  until 
56,  there  had  been  a  contract  for  the  they  have  been  separated.  Bailey  v. 
sale  of  five  hundred  tons  of  coal  of  Smith  (1861),  43  N.  H.  141. 
three  different  varieties  at  different  In  Commercial  National  Bank  v. 
prices.  The  coal  was  part  of  a  larger  Gillette  (1888),  90  Ind.  268,  a  contract 
quantity  lying  in  the  coal  yard,  and  for  the  sale  of  a  quantity  of  car 
nothing  had  been  done  to  separate  wheels  out  of  a  larger  lot  was  held  to 
the  five  hundred  tons  from  the  resi-  pass  no  title  until  separation.  **  There 
dua  Afterwards  the  vendee,  with-  is  much  strife  in  the  American  ca.ses 
out  the  knowledge  or  consent  of  the  upon  this  question/'  said  the  court, 
vendors,  removed  three  hundred  and  "but  none  in  the  English.  The  weight 
eighty-five  ton&  The  vendors  be-  of  the  former  is,  perhaps,  with  .the 
came  insolvent,  and  it  was  held  that  theory  of  appellant,  but  the  text- 
no  title  to  any  part  of  the  five  hun-  writers  are,  so  far  as  we  have  exam- 
dred  tons  had  passed,  on  the  ground  ined,  all  with  the  English  decisions, 
that  not  only  separation  but  weigh-  Our  own  cases  are  in  harmony  with 
ing  or  measuring  was  necessary.  the  long-established  rule  of  the  com- 

In  Keeler  v.  Goodwin  (1878),  111  mon  law.    In  the  case  of  Bricker  v. 

Mass.  490,  there  was  a  contract  of  sale  Hughes,  4  Ind.  146,  the  English  rule 

of  one  thousand  bushels  of  corn,  "par-  was  approved  and  enforced.  In  Mur- 

celofa  larger  quantitylying  in  bulk."  phy  v.  State,  1  Ind  866,  the  court 

Said  the  court :  "  Until  separation  in  said :  '  To  render  a  sale  of  goods  valid, 

some    form    no    title   could   pass,  the  specific,  individual  goods  must  be 

Young  V.  Austin,  6  Pick.  280;  Mer-  agreed  on  by  the  parties.    It  is  not 

rill  V.  Hunnewell,  13  Pick.  218;  Scud-  enough  .  .  .  that  they  are  to  be  taken 

der  V.  Worster,  11  Cush.  578;  Weld  from  some  specified  larger  stock,  be- 

V.  Cutler,  2  Gray,  195;  Ropes  v.  Lane,  cause  there  still  remains  something 

9  Allen,  502,  510;  s.  a,  11  Allen,  591.  to  be  done  to  designate  the  portion 

That  it  was  on  storage  with  a  third  sold,  which  portion,  before  the  sale 

party,  as  warehouseman,  would  make  can  be  completed,  must  be  separated 

no  difference  in  this  respect*'  from  the  mass.'    This  doctrme  found 

A  sale  of  a  quantity  of  oats  to  be  approval  in  Scott  v.  King,  12  Ind.  203, 

weighed  out  of  a  bin  containing  a  and  there  are  other  cases  recognizing 

larger    quantity,   accompanied    by  it  as  the  correct  one,  among  them 

payment  of  the  price,  gives  no  title,  Moffatt  v.  Green,  9  Ind.  198;  Indian- 

before  the  quantity  sold  is  separated  apolis,  eta  Ry.  dkx  v.  Maguire,  62  Ind. 

from  the  bulk,  upon  t?hich  the  ven-  140;  Bertelson  v.  Bower,  81  Ind.  512; 

dee  can  maintain  trover  against  the  Lester  v.  Ea8t>  49  Ind«  588.    The  rule 
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serve  as  illustrations  of  this '  rule.  Where,  however,  the  prop- 
erty sold  is  part  of  a  mass  made  up  of  units  of  unequal  quality 
or  value,  such  as  cattle  in  a  herd,  selection  is  essential  to  the 
execution  of  the  contract,  and  of  course  the  rule  cannot  apply. 

which  our  court   has   adopted    is  wool  to  the  defendants.    The  wool, 

upheld  by  the  Amerioan   oases  of  after  being  combed,  was  passed  into 

Hutchinson  t.  Hunter,  7  Pa.  St  140;  bins  through  a  spout,  and  there  was 

Haldeman  v.  Duncan,  51  Pa.  St.  66;  nothing  to  distinguish  that  which 

Fuller  V.  Bean,  84  N.  H.  290;  Ocking-  was  made  one  day  from  that  which 

ton  v.  Bichey,  41  N.  H.  276;  Morrison  was  made  on  any  other.    The  con- 

T.  Woodley,  84  IlL  102;  Woods  t.  Mc-  tract  covered  aU  wool  manufactured 

€ree,7  Ohio,  127;  McLaughlin v.Piatti,  within  thirty  certain  days.    Held, 

27  CaL  452;  Courtright  v.  Leonard,  that  unless  the  wool  manufactured 

11  Iowa,  82;  Ropes  t.  Lane,  9  Allen  on  those  days  had  been  separated 

(Mass.),  502;  Ferguson  t.  Northern  from  the  rest  of  the  bulk  no  title 

Bank,  14  Bush  (Ky.),  555,  29  Am.  B.  passed. 

418.    .    •     •     The   American   cases  In  Baldwin  v.McKay  (1867), 41  Miss, 

which  have  departed  from  the  long-  858»  the  parties  supposed  that  the 

settled  rule  are  built  on  the  cases  of  vendor's  stock  of  cotton,  lying  un- 

Kimberly  v.  Patchin,  19  N.  T.  380,  ginned,  contained  ten  bales,  and  a 

and  Pleasants  v.  Pendleton,  6  Rand  contract  of  sale  was  made  covering 

(ya.)473,and  these  cases  proceed  upon  eight  bales  from  this  stock.     The 

the  theory  that  commercial  interests  bales  sold  were  not  separated  at  the 

demand  a  modification  of  the  rula  time,  but  subsequently,  when  the  cot- 

In  our  judgment,  commercial  inter-  ton  came  to  be  ginned,  it  was  found 

ests  are  best  promoted  by  a  rigid  ad-  to  have  rotted  in  many  places  so  that 

herenoe  to  the  rule  which  the  sages  it  ginned  out  to  only  six  bales.  Hdd, 

of   the   law  have   so   long  and  so  that  no  title  passed,  and  the  fact  that 

strongly  approved."  there  turned  out  to  be  only  six  bales 

In  Blakely  v.  Patrick,  Adm*r  (1870),  after  ginning  did  not  alter  the  case. 
67  N.  C,  40,  12  Am.  R.  600,  where  a  Saleofi^art  of  a  bin  of  wheat  passes 
mortgage  was  given  by  a  buggy  no  title  before  separation.  Cook  v. 
nukker  upon '*  ten  new  buggies,"  but  Logan  (1858),  7  Iowa,  141.  So  of  a 
the  particular  buggies  had  never  been  contract  to  sell  "25  M  brick  off  the 
selected,  and  it  appeared  that  those  west  end  of  my  kiln.*'  dJourtright  v. 
actually  in  the  mortgagor's  posses-  Leonard  (1860).  11  Iowa.  32.  See  also 
sion  when  the  instrument  was  exe-  Rosenthal  v.  Risley  (1861),  11  Iowa, 
outed  had  been  disposed  of  and  others  541 ;  Snyder  v.  Tibbals,  82  Iowa,  447 ; 
built  to  take  their  places,  it  was  held  Coffey  v.  Quebec  Bank  (1869),  20  Up. 
tliat  no  interest  in  any  particular  Can.  C.  P.  110,  citing  Glass  v.  Whit- 
buggies  passed  to  the  mortgagee.  ney,  22  Q.  B.  290;  Dunlap  v.  Berry 

In  New  England,  etc.  Co.  v.  Wors-  (1843),  5  IlL  827,  89  Am  Dec.  413;  Pol- 
ted  Ca  (1896),  165  Mass.  828,  48  N.  E.  lock  v.  Fisher  (1849),  6  N.  R  515; 
R.  112,  the  plaintiffs,  manufacturers  Stevens  v.  Eno  (1850),  10  Barb.  95 
of  combed  wool,  agreed  to  sell  an  im-  (overruled  by  Kimberly  v.  Patchin); 
ascertained  number  of  pounds  of  such  Gardiner  v.  Suydam  (1852),  7  N.  Y. 
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The  storage  of  oil  in  tanks  and  of  grain  in  elevators,  although 
not  universal,  is  the  usual  and  ordinary  means  employed  by 
large  dealers  in  those  commodities;  and  whilst  no  custom  of 
that  kind,  technically  speaking,  could  be  established,  the  usage 
of  the  trade  and  general  course  of  business  in  this  country  is 
well  known.  In  view  of  the  necessities  which  grow  out  of  such 
usage,  the  American  courts  have  departed  from  the  rule  ad- 
hered to  in  England,  and  have  recognized  a  rule  for  the  deliv- 
ery of  this  class  of  property  more  in  conformity  with  the 
commercial  usages  of  the  country.  A  distinction  is  made  be- 
tween those  cases  where  the  act  of  separation  is  burdensome 
and  expensive  or  involves  selection,  and  those  where  the  arti- 
cle is  uniform  in  bulk  and  the  act  of  separation  throws  no  ad- 
ditional burden  on  the  buyer." 

§  717. .  A  number  of  special  advocates'  of  what  they 

call  the  "  new  rule,"  i.  <3.,  the  rule  of  Kimherly  v.  Patching  have 
also  appeared,  but  it  is  believed  that  except  in  those  cases  — 
standing  upon  distinct  ground  —  in  which  a  commercial  usage 
prevails,  the  weight  of  reason  as  well  as  authority  requires  that 
there  shall  be  a  separation  from  the  mass  before  the  title  can 
pass. 

IL 

Contracts  fob  the  Sale  of  Chattels  of  a  Certain  Kind, 
Where  the  Particular  Goods  Have  Not  Yet  Been 
Designated. 

§  718.  Nature  of  subject. —  Akin  to  the  subject  of  the  last 
subdivision  is  the  question  which  arises  where  a  contract  has 

(8  Seld.)  857  (see  discussion  of  this  r^ase  87  Mis&  853 ;  Lawry  ▼.  EUis  (1898),  85 

in  Kimberly  v.  Patchin,  p.  839);  Mo  Me.  500,  ^  AtL  B.  518;  Huntington 

Dougall  V.  Elliott  (1860),  20  Up.  Can.  v.  Chisholm  (1878),  61  Ga.  270;  Raii- 

Q.  B.  299;  Box  v.  Insurance  Co.  (1868),  road  Ca  v.  Burr  (1874),  61  Ga.  558; 

15  Grant's  Ch.  (Up.  Can.)  837;  Upham  Cleveland  v.  Williams  (1867),  29  Tex. 

V.  Dodd  (1866),  24  Ark.  545:  Brown-  204,  94  Am.  Dec.  274;  Davis  v.  HiU 

ing  V.  Hamilton  (1868),  42  Ala.  484;  (1826),  3  N.  H  382, 14  Am.  Dea  878. 
MobileBankv.  Fry(1881),  69Ala.  348;        ^See  particularly  the  monograph 

Gresham  v.  Bryan  (1893),  103  Ala,  629,  of  Mr.  Robert  Ralston,  "Sale  of  Un- 

15  S.  R.  849;  Thomas  v.  State  (1859),  divided  InteresU''  (1885). 
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been  made  to  supply  goods  of  an  agreed  kind,  but  no  particular 
goods  are,  at  the  time,  designated  as  the  ones  to  which  the  con- 
tract is  to  apply.  The  most  common  illustration  is  where  goods 
of  a  particular  kind  are  ordered  of  a  dealer  or  manufacturer, 
the  goods  themselves  not  being  present  and  designated,  or  per- 
haps not  being  yet  in  existence,  and  the  dealer  or  manufact- 
urer is  charged  with  the  right  and  duty  bf  selecting  or  desig- 
nating the  goods  which  shall  be  supplied, —  in  other  words,  of 
appropriating  the  goods  to  the  contract.  The  question  which 
arises  is,  When  does  the  title  pass  ? 

§  719.  Under  what  circumstances  question  arises. —  The 

question  arises  usuaUy,  if  not  invariably,  either  where  some  dis- 
tance  of  time  is  to  intervene  between  the  making  of  the  contract 
and  the  fulfillment  of  it,  or  where  some  distance  of  space  inter- 
venes between  the  place  of  making  the  contract  and  the  place 
of  its  fulfillment,  or  where  both  elements  exist. 

The  question  may  also  arise  under  a  great  variety  of  circum- 
stances, some  of  which  may  be  indicated  thus: 

L  Goods  ordered  of  dealer  and  to  be  supplied ;  and  — 

1.  The  vendor  is  to  deliver  the  goods,  or 

2.  The  vendee  is  to  come  and  get  the  goods,  or 

8.  The  vendor  is  to  ship  the  goods,  and  there  is  — 
{a)  A  carrier  designated,  or 

(J)  No  carrier  designated  but  some  carrier  intended,  or 
{o)  No  carrier  named  or  expressly  contemplated,  though 

the  goods  are  to  be  shipped,  and  — 
{d)  The  consignor  is  to  pay  the  freight,  or 
{e)    The  consignee  is  to  pay  the  freight,  or 
(/)  The  title  is  to  pass  at  once  but  the  goods  are  not  to 
be  paid  for  unless  they  arrive. 
II.  Goods  to  be  supplied  by  the  producer,  and 

1.  To  be  manufactured,  or 

2.  To  be  grown. 

§  720.  What  to  be  ineladed  here. —  Of  the  various  questions 
thus  suggested,  those  falling  under  the  first  head  will  be  dealt 
with  here,  while  those  falling  under  the  second  will  be  con- 
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sidered  in  the  following  chapter.  And  the  specific  question 
will  be,  Where  a  contract  is  made  for  the  sale  of  existing 
goods  of  a  certain  kind,  but  the  particular  goods  are  not  yet 
designated,  what  must  be  done  in  order  that  the  title  to  some 
goods  of  this  kind  shall  pass  ? 

For  the  purposes  of  an  orderly  discussion  of  the  question,  the 
following  subdivisions  may  be  suggested: 

1.  Of  appropriation  in  general. 

2.  Of  appropriation  where  the  seller  is  to  carry  the  goods. 

3.  Of  appropriation  where  the  buyer  is  to  come  for  the  goods. 

4.  Of  appropriation  where  the  seller  is  to  send  for  the  goods 
by  carrier. 

5.  Of  appropriation  where  goods  are  consigned  on  account  of 
previous  advances. 

1.  Of  Apprapritttion  in  General. 

§731.  General  necessity  for  appropriation.  —  Upon  the 
making  of  a  contract  for  the  sale  of  a  part  of  a  larger  mass  of 
goods,  as  seen  in  the  last  subdivision,  or  of  goods  thereafter  to 
be  supplied,  no  particular  goods,  however,  being  designated, 
it  is  clear  that  no  present  title  does  or  can  thereby  pass.  The 
contract  at  this  point  is  purely  executory,  and  it  cannot  be  ef- 
fectual to  transfer  title  until  it  has  become  attached  to  some 
specific  goods  upon  which  it  can  operate.  What  is  essential 
now  is  the  appropriation  of  the  goods  to  the  contract,  and 
when  this  occurs  the  contract  becomes  executed  and  the  title 
is  transferred.^ 

§  722,  What  is  meant  by  appropriation. — "The  word  appro- 
priation^'*^ said  Baron  Parke  in  one  case,'  "  may  be  understood 
in  different  senses.  It  may  mean  a  selection  on  the  part  of  the 
vendor,  where  he  has  the  right  to  choose  the  article  which  he 
has  to  supply  in  performance  of  his  contract;  and  the  contract 
will  show  when  the  word  is  used  in  that  sense.    Or  the  word 

1  See    Merchants'   Nat   Bank    v.    Van  Deusen,  83  Minn.  Ill,  22  N.  W. 
Bangs,  102  Ma8&  291;   Fis'aback  v.    R.  244. 

>Wait  T.  Baker  (1848),  2  Exch.  1. 
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may  mean  that  "both  parties  have  agreed  that  a  certain  article 
shall  be  delivered  in  pursuance  of  the  contract,  and  yet  the 
property  may  not  pass  in  either  case.^  •  .  .  ^Appropriation ' 
may  also  be  used  in  another  S|ense,  .  .  .  viz. :  where  both 
parties  agree  upon  the  specific  article  in  which  the  property  is 
to  pass,  and  nothing  remains  to  be  done  in  order  to  pass  it." 

§  723.  Who  interested  In  qaestion. —  The  fact  of  the  ap- 
propriation may  be  of  interest  to  several  parties.  It  is,  of 
<30urse,  chiefly  of  interest  to  the  buyer  and  seller,  but  creditors 
And  subsequent  purchasers  may  be  interested  as  well.  Until 
appropriation  the  goods  are  still  the  seller's,  and  the  risk  is  his. 
If  he  has  begun  but  not  finally  completed  the  appropriation, 
he  may  change  his  mind  and  substitute  other  goods.  If  the 
appropriation  is  complete,  the  goods  belong  to  the  seller  and 
he  has  the  right  to  those  particular  goods. 

If  the  appropriation  is  not  complete  the  goods  are  still  the 
seller's  and  may  be  taken  for  his  debts;  if  it  is  complete,  they 
are  the  buyer's  and  may  be  seized  upon  process  against  him. 

If  the  appropriation  is  not  complete,  the  seller  may  sell  the 
goods  to  another;'  if  it  is  complete,  the.  seller,  at  least,  would 

1  Continuing  here  the  learned  judge  particular  carriage  —  which,  in  the 
further  said:  "For  the  purpose  of  Roman  law,  was  called o&Zigrafo cer^t 
iUustrating  this  position,  suppose  a  corporis  where  a  person  is  bound 
^carriage  is  ordered  to  be  built  at  a  to  deliver  a  particular  chattel,  but 
'Ooach-maker's;  he  may  make  any  one  where  the  property  does  not  pass,  as 
he  pleases  and,  if  it  agree  with  the  it  never  did  by  the  Roman  law,  until 
order,  the  party  is  bound  to  accept  actual  delivery,  although  the  prop- 
it.  Now,  suppose  that,  at  some  period  erty,  after  the  contract,  remained  at 
-subsequent  to  the  order,  a  further  the  risk  of  the  vendee,  and,  if  lost 
bargain  is  entered  into  between  this  without  any  fault  in  the  vendor,  the 
party  and  the  coach-builder  by  which  vendee  and  not  the  vendor  was  the 
it  is  agreed  that  a  particular  carriage  sufferer.  The  law  of  England  is  dif- 
^hall  be  delivered.  It  would  depend  ferent:  here  property  does  not  pass 
upon  circumstances  whether  the  until  there  is  a  bargain  with  respect 
property  passes  or  whether  merely  to  a  specific  article  and  everything 
the  original  contract  is  altered,  from  is  done  which,  according  to  the  in- 
one  which  would  have  been  satisfied  tention  of  the  parties  to  the  bargain, 
by  the  delivery  of  any  carriage  an-  was  necessary  to  transfer  the  prop- 
swering  the  terms  of  the  contract,  erty  in  it." 

into  another  contract  to  supply  the       2  Walker  v.  Collier  (1865),  87  IlL 
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be  liable  if  he  should  so  dispose  of  them,  and  if  the  delivery 
were  sufflcient  the  first  purchaser  could  recover  thera.^ 

§  724.  Who  may  make  the  appropriation* — The  act  of  ap- 
propriation may,  by  the  terms  of  the  agreement,  be  devolved 
either  upon  the  vendor  or  the  vendee ;  or  it  may  be  left  to  be 
made  by  one  party  and  assented  to  by  the  other.  In  the  ma- 
jority of  cases,  however,  for  reasons  which  will  be  obvious,  the 
appropriation  is  to  be  made  by  the  vendor.  Mr.  Benjamin 
states  jthe  rule  as  follows:  "  The  rule  on  the  subject  of  election 
is  that  when,  from  the  nature  of  the  agreement,  an  election  is 
to  be  made,  the  party  who  is  by  the  agreement  to  do  the  first 
act,  which,  from  its  nature,  cannot  be  done  till  the  election  is 
determined,  has  authority  to  make  the  choice,  in  order  that  he 
may  be  able  to  do  that  first  act,  and  when  once  he  has  done 
that  act  the  election  has  been  irrevocably  determined,  but  till 
then  he  may  change  his  mind."  ^ 

§  725.  .  He  quotes  further  the  rule  laid  down  by  Lord 

Blackburn,*  and  approved  by  the  courts,*  to  the  effect  "  that 
where,  from  the  terms  of  an  executory  agreement  to  sell  un- 
specified goods,  the  vendor  is  to  dispatch  the  goods  or  do  any- 
thing to  them  that  cannot  be  done  till  the  goods  are  appropri- 
ated, he  has  the  right  to  choose  what  the  goods  shall  be;  and 
the  property  is  transferred  the  moment  the  dispatch  or  other 
act  has  commenced,  for  then  an  appropriation  is  made  finally 
and  conclusively  by  the  authority  conferred  in  the  agreement,* 

862;  Cole  v.  Bryant  (1895),  73  Miss,  defendant  a  quantity  of  butter  of 

297, 18  S.  R  055;  North  Pacifio  Lum-  the  same  kind  and  quality  that  he 

bering  Ca  v.  Kerron  (1892),  5  Wash,  had  previously  bought  of  them  at  a 

214,  81  Pac.  B.  595.  certain  price,  provided  he  accepted 

*  See  Hagins  v.  Combs  (1897),  102  before  twelve  o'clock  the  following 
Ky.  165,  48  a  W.  R.  222.  day.    Within  that  time  defendant 

>  Bennett's  6th  Am.  ed.,  §  859.  accepted  the  offer  by  telegrano.  Said 

» Blackburn  on  Sale,  12a  the  court:    "The  plaintiffs  had  in 

*  Aldridge  v.  Johnson,  7  R  &  &  their  store-house  a  large  quantity  of 
885,  901,  per  Erie,  J.  butter.    Upon  receipt  of  the  defend- 

6  In  Mitchell  v.  Le  Claire  (1896),  165  ant's  telegram  accepting  their  offer 
Mass.  808,  48  N.  R  R.  117,  the  plaint-  they  were  immediately  authorized, 
iffs  had  orally  offered  to  sell  to  the    as  the  defendant's  agents,  to  set  apart 
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and,  in  Lord  Coke's  language,  *  the  certainty,  and  thereby  the 
property,  begins  by  election.'  But  however  clearly  the  vendor 
may  have  expressed  an  intention  to  choose  particular  goods, 
and  however  expensive  may  have  been  his  preparations  for 
performing  the  agreement  with  those  particular  goods,  yet, 
until  the  act  has  actually  commenced,  the  appropriation  is  not 
yet  final,  for  it  is  not  made  by  the  authority  of  the  other  party 
nor  binding  on  him." 

§  736.  What  constitutes  appropriation  in  general*— What 
act  shall  be  sufficient  to  constitute  an  appropriation  cannot  be 
determined  by  any  inflexible  rule.  In  general,  however,  that 
act  or  series  of  acts  constitutes  an  appropriation  which  fully 
and  finally  designates  the  particular  chattel  upon  which  the 
contract  is  to  operate.  Appropriation,  as  will  be  seen  in  the 
following  section,  is  the  act  of  one  party  or  of  both.  It  is 
primarily  the  act  of  both  parties,  and  can  only  become  the  act 
of  one  alone  when  the  other  has  expressly  or  impliedly  agreed 
that  he  may  make  it.  Until  finally  and  completely  consum- 
mated it  is  revocable  by  either  party;  when  finally  and  com- 
pletely consummated,  whether  by  the  act  of  both  parties  or  of 
one  with  the  consent  of  both,  it  is  irrevocable  except  with  the 
consent  of  both. 

§  727. Appropriation  consists  of  acts,  not  mere  in- 
tention.—  Appropriation  must  clearly  be  an  act  and  not  a 
inere  intention.  It  must  also  be  a  definite  and  unequivocal  act, 
done  in  pursuance  and  contemplation  of  the  contract,  with  the 
intention  of  bringing  the  designated  chattel  and  the  contract 

and  appropriate  to  him  the  goods  4Ciish.(Ma8S.)33, 87, 50  Am.  Dec.  754; 

caUed  for  by  the  contract  This  they  Ropes  v.  Lane,  0  AUen  (Mas&),  503, 

immediately  did,  weighing  the  but-  510;    Merchants'  National  Bank  v. 

ter,  setting  it  apart  and  marking  Bangs,  102  Mas&  291,  295;  Marble  v. 

each  tub  for  the  purpose  of  desig-  Moore,  102  Mass.  443;  Morse  v.  Sher- 

nating  it  as  the  defendant's  prop-  man,  106  Mass.  430;  Safford  y.  Mc- 

erty.    They  then  at  once  sent  him  a  Donough,  120  Mass.  290;  Gilmour  v. 

bill  of  all  of  it>  marked  *cash  on  de-  Supple,  11  Moore,  P.  C.  551,  550;  Tar- 

mand.*   This  completed  the  sale  and  ling  ▼.  Baxter,  6  B.  &  C.  360." 
pissed  the  titla    Arnold  ▼.  Delano, 
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into  matnal  operation  and  with  the  purpose  of  thereby  fnlfill- 
ing  the  contract.  In  a  leading  case  ^  in  which  there  had  been 
a  contract  for  the  sale  of  a  quantity  of  barley  out  of  a  larger 
and  ascertained  mass,  to  be  put  into  the  vendee's  sacks  by  the 
vendor,  it  was  held  that  as  soon  as  the  vendor  had  filled  a  sack 
he  had  appropriated  that  much  to  the  contract  irrevocably 
(though  he  never  filled  the  entire  number  of  sacks),  and  that 
the  title  had  thereupon  passed,  so  that  if  he  emptied  the  con- 
tents of  the  sack  back  into  the  mass  the  vendee  could  recover 
its  value.  Said  Erie,  J. :  ^^  When  he  had  done  the  outward  act 
which  showed  what  part  was  to  be  the  vendee's  property,  hia 
election  was  made  and  the  property  passed.  That  might  be 
shown  by  sending  the  goods  by  the  railway;  and  in  such  case 

1  Aldridge  t.  Johnson  (1857),  7  El.  tire  quantity  bargained  for.    Hdd, 

&  BL  885.    In  this  case  Aldridge  that  plaintiff  could  xeooyer  for  the 

made  a  contract  with  Knights  to  one  hundred  and  fifty-fiye  sacks  but 

trade  a  lot  of  cattle  towards  one  hun-  not  for  the  residue  which  had  never 

dred  out  of  two  hundred  quarters  of  been  appropriated, 
barley  agreed  upon  and  to  pay  the       Campbell,  C.  J.,  said:  ''Looking  to 

balance  in  cash.    It  was  agreed  that  all  that  was  done,  when  the  bank- 

Aldridge  should  send  hia  own  sacks  rupt  put  the  barley  into  the  sacks  eo 

to   be  filled   with  the    barley  and  instanti  the  property  in  each  sackful 

Knights  was  to  fill  the  sacks,  take  vested  in  the  plaintiff.    I  consider 

them  to  a  railway  station,  put  them  that  here  was  a  priorian  assent  by 

on  cars  free  of  charge  and  send  them  the  plaintiff.    He  had  inspected  and 

to  Aldridge.  Aldridge  send  the  sacks  approved  of  the  barley  in  bulk.    He 

and  delivered  the  cattle  to  Knights,  sent  his  sacks  to  be  filled  out  of  that 

Some  of  the  sacks  were  marked  with  bulk.    There  can  be  no  doubt  of  his 

Aldridge's  name.    Knights  filled  one  assent  to  the  appropriation  of  such 

hundred  and  fifty-five  of  the  two  bulk  as  should  have  been  put  into 

hundred  sacks  sent,  but  could  not  the  sacks.*'    In  speaking  of  this  case 

get  the  cars  to  send  theno.    Aldridge  in  the  later  case  of  Langton  v.  Hig- 

made  several  demands  to  have  the  gins  (1859),  4  H.  &  N.  402,  Pollock, 

barley  sent  and  Knights  assured  him  C.  B.,  said :  "  1  doubt  whether  it  was 

it  would  be  sent  as  soon  as  he  could  necessary  to  tie  up  the  sacks,  or  do 

get  the  cars.     Before  it  had  been  anything  more  than  put  the  barley 

sent  Knights  became  insolvent  and  in  them;  as  when  goods  are  put  on 

emptied  the  contents  of  the  one  hun-  board  a  ship  it  is  not  necessary  to 

dred  and  fifty-five  sacks  back  into  stow  down  the  hatchway:  the  filling 

the  pila    Johnson  was  the  assignee  the  sacks  with  the  barley  was  a  de- 

of  Knights  and  refused  to  surrender  cisive  act  of  appropriation  and  de- 

any  part  of  the  barley,  and  this  ao-  livery." 
tion  was  brought  to  recover  the  en- 
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the  property  would  not.  pass  till  the  goods  were  dispatched. 
But  it  might  also  be  shown  by  other  acts.  Here  was  an  ascer- 
tained bulk,  of  which  the  plaintiff  agreed  to  buy  about  half. 
It  was  left  to  the  vendor  to  decide  what  portion  should  be  de- 
livered under  that  contract.  'As  soon  as  he  does  that  his  elec- 
tion has  been  indicated;  the  decisive  act  was  putting  the  portion 
into  the  sacks."  This  decision  has  been  followed  in  several 
other  cases  where  the  goods  were  to  be  put  into  the  buyer's 
receptacles,  the  title  being  held  to  pass  as  soon  as  they  were  so 
placed.* 

§  738. Acts  most  be  in  falflllment  of  the  contract. — 

But  in  these  and  other  cases  the  act  done  must,  as  has  been 
stated,  be  done  mfvlfiWnient  of  the  contract.  Acts  done,  there- 
fore, looking  toward  fulfillment  or  in  partial  fulfillment  only 
are  not  enough  to  constitute  an  appropriation.  If,  then,  for 
illustration,  the  contract  provides  for  a  boatful  of  goods,  there 
is  no  appropriation  until  there  is  a  boatful,  and  the  property 
does  not  pass  as  it  goes  into  the  boat  so  as  to  charge  the  vendee 
with  the  loss,  or  give  him  a  right  of  action  for  conversion,  if 
the  property  be  destroyed  or  diverted  before  the  boat  is  full,' 
even  though  the  boat  be  one  furnished  by  the  vendee." 

1  Thus  in  Langton  v.  Higgins  (1859),  reoovery  of  the  value  of  two  cargoes 
4  H.  &  N.  402,  under  a  contract  for  of  oats,  one  on  board  boat  Na  604 
the  sale  of  a  crop  of  peppermint  oil  and  the  other  on  board  boat  Na  54. 
to  be  put  into  the  vendee's  bottles,  it  The  facts,  as  stated  by  the  court, 
was  held  that  the  putting  of  the  oil  were  as  foUows:  Miles  Tempany,  a 
into  the  bottles  was  such  an  appro-  corn  merchant  at  Longford,  who  em- 
priation  as  passed  the  title  as  against  ployed  the  plaintiffs  as  his  factors  at 
another  vendee  of  the  vendor.  Liverpool,  shipped  on  l>oard  the  boat 

2  The  leading  case  of  Bryans  v.  Nix  Na  604  a  full  cargo  of  oats  and  took  a 
(1839),  4  M.  &  W.  775,  is  of  this  chai>  bill  of  lading  or  boat  receipt  for  them, 

acter.   The  action  was  trover  for  the    signed  by  the  master,  bearing  date 

* 

'Thus,  in   Rochester   Oil   Ca  v.  and  was  destroyed.    Held,  that  the 

Hughey  (1867),  56  Pa.  St  832,  there  title  did  not  pass  as  the  oil  ran  in  or 

was  a  contract  for  four  boat-loads  of  until   there  was  a   boat-load,  and 

oil,  to  be  drawn  from  tanks  into  the  hence  that  the  loss  fell  on  the  seller, 

purchaser's  boats,  and  to  be  paid  for  To  same  effect:  Hayes  v.  Pittsburg 

at  80  much  per  barrel    While  one  Ca  (1888),  33  Fed.  R.  552. 
boat  was  being  fiUed  it  caught  fire 
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§  729.  Assent  to  the  appropriation. — It  inheres  in  the  very 
nature  of  the  case  that  appropriation  can  only  be  made  with 
the  assent  of  both  parties,  for  until  they  have  determined  upon 

the  chattel  which  is  to  be  sold  there  can  obviously  be  no  com- 

the  SlBt  of  January,  1837,  whereby  the  boat  receipt  or  bUl  of  lading  for 

he  acknowledged  the  receipt  of  the  five  hundred  and  fifty  barrels,  which 

oats  on  board,  deliverable  in  Dublin  were  on  board,  signed  by  the  master 

to  John  and  T.  Delany,  in  care  for  and  transmitted  to  Walker,  to  whom 

and  to  be  shipped  to  the  plaintiffs  the  cargo  was  made  deliverable^and 

in  Liverpool.    On  the  same  day  he  he  received  it  the  next  day.    The 

procured  from  the  master  of  another  boats  were  both  hired  by  Tempany 

boat,  Na  54^  a  like  bill  of  lading  or  and  the  men  paid  by  him.    Walker, 

receipt  for  Qye  hundred  and  thirty  on  the  8th,  procured  an  agreement 

barrels,  but  no  oats  were  then  on  from  J.  Tempany,  in  Dublin,  to  hold 

board  that  boat,  although  a  cargo  the  oats  for  him  when  they  arrived, 

was  prepared  for  thafc  purposa    On  and  he  afterwards  got  possession  of 

the  2d  of  February  Tempany  wrote  the  whole  by  legal  procesa    As  to 

to  the  plaintiffs  a  letter  inclosing  boat  604,  the  court  held  that  there 

both  those  instruments  and  stating  was  a  sufficient  appropriation  to  pass 

that  he  had  valued  on  the  plaintiffs  the  title  to  the  plaintiffs,  ''at  least 

for  7302.  against  those  oats.    On  the  on  the  7th  of  February,  when  they 

7th  the  plaintiffs  received  this  letter  complied  with  the  condition  by  ac- 

and  accepted  the  bill  of  exchange  cepting  the  bill,  and  before  the  7th 

and  returned  it  to  Tempany,  who  re-  no  other  title  to  the  oats  intervened, 

oeived  it  on  the  0th.    In  the  mean-  for   the   order  to  deliver  them  to 

time  the  defendant,  who  was  a  cred-  Walker,  given  on  the  6th,  was  clearly 

itor  of  Tempany  to  a  considerable  executory  only."    But  the  claim  of 

amount,  sent  over  Mr.  Walker,  an  the  plaintiffs  to  the  cargo  of  boat 

agent,  to  Longford.    Walker  arrived  Na  54  was  denied.    Said  the  court, 

on  the  6th  and  pressed  him  for  secu-  by  Parke,  Ki   "At  the  time  of  the 

rity.    Tempany  consented  on  that  agreement,  proved  by  the   bill  of 

day  to  give  him  an  order,  addressed  lading  or  boat  receipt  of  the  Slst 

to  Tempany's  brother,  his  agent  in  of  January,  to  hold  the  five  hundred 

Dublin,  requesting  him  to  deliver  to  and  thirty  barrels  therein  mentioned 

Walker,  for  the  defendant,  the  cargo  for  the  plaintiff,  there  were  no  such 

of  boat  604>  which  had  then  sailed  oats  on  board,  and  consequently  no                           | 

for  Dublin,  and  four  other  cargoes,  spedjle  chattels  which  were  held  for 

including  that  of  boat  54  (which  was  them.    The  undertaking  of  the  boat 

stated  to  be  five  hundred  and  sixty  master  had  nothing  to  operate  upon,                            i 

barrels),  and  also  all  that  was  in  and,  though  Miles  Tempany  had  pre- 

Tempany*s   store   in   Dublin.     The  pared  a  quantity  of  oats  to  put  on 

boat  54  was  then  partially  loaded,  board,  those  oats  still  remained  his 

and  Tempany  promised  to  send  the  property;    he   might   have   altered 

boat  receipt  for  it  to  Walker.    The  their  destination  and  sold  them  to 

loading  was  completed  on  the  0th,  anyone  else;  the  master's  receipt  no 

600 


OH.  IV.]  EXISTING  CHATTELS   NOT  TET  IDENTIFIED.  [§  729. 

pleted  contract  of  sale.^  The  assent,  however,  need  not  be  ex- 
press, nor  need  it  be  made  subsequent  to  the  act.  Either 
party,  moreover,  may  expressly  or  impliedly  agree  beforehand 
that  the  other,  or  some  third  person,  may  make  the  appropria- 

more  attached  to  them  than  to  any  cargo  of  that  vessel  Until  the  oats 
other  quantity  of  oats  belonging  to  were  appropriated  by  some  new  act, 
Tempany.  I^  indeed,  after  the  81st  both  contracts  were  executory;  on 
of  January,  these  oats  so  prepared,  or  the  9th  the  appropriation  took  place, 
any  other  like  quantity,  had  been  by  the  boat  receipt  for  the  five  hun- 
pat  on  board  to  the  amount  of  five  dred  and  fifty  barrels  then  an  board, 
hundred  and  thirty  barrels,  or  lee8»  which  was  signed  by  the  master  at 
for  the  purpose  of  fulfilling  the  conr  the  request  of  Tempany,  whereby 
trad,  and  received  by  the  master  as  the  master  was  constituted  the  agent 
such,  before  any  new  title  to  these  ofthedefendant  to  hold  those  goods; 
oats  had  been  acquired  by  a  third  and  this  was  the  first  act  by  which 
person,  we  should  hav6  probably  held  these  oats  were  specificaUy  appropri- 
that  the  property  in  these  oats  passed  ated  to  any  one.  The  master  might 
to  the  plaintiff,  and  that  the  letter  have  insisted  on  Tempany*s  putting 
and  receipt,  though  it^did  not  operate,  on  board  oats  to  the  amount  of  the 
as  it  purported  to  do,  as  an  appro-  first  bill  of  lading,  on  account  of  the 
priation  of  any  existing  specific  chat-  plaintiffs,  but  he  did  not  do  sa'* 
tels,  at  least  operated  as  an  executory  ^  Upon  this  point  the  language  of 
agreement  by  Tempany  and  the  Lord  Blackburn  is  instructive:  "It 
master  and  the  plaintiffs  that  Tem-  has  been  already  said  that  the  spe- 
pany  should  put  such  a  quantity  of  cifio  goods  must  be  agreed  upon; 
oats  on  board  for  the  plaintiffs,  and  that  is,  both  parties  must  be  pledged, 
that  when  so  put  the  master  should  the  one  to  give  and  the  other  to  ac- 
hold  them  on  their  account;  and  cept  those  specific  gooda  This  is  ob- 
when  that  agreement  was  fulfilled,  viously  just,  for  until  both  parties 
then,  but  not  otherwise,  they  would  are  so  agreed  the  appropriation  can- 
become  their  property.  But  before  not  be  binding  upon  either;  not  upon 
the  complete  quantity  of  five  hun-  the  one,  because  he  has  not  con- 
dred  and  thirty  barrels  was  shipped,  sented,  nor  upon  the  other,  because 
and  when  a  small  quantity  of  oats  the  first  is  free.  But  the  application 
only  w^re  loaded,  and  before  any  ap-  of  this  principle  leads  to  nice  and 
propriation  of  oats  to  the  plaintiffs  subtle  distinctions,  which  perhaps 
had  taken  place,  Tempany  was  in-  cannot  be  helped,  but  are  none  the 
duced  to  enter  into  a  fresh  engage-  less  to  be  lamented.  When  the  goods 
ment  with  the  defendant  to  put  on  are  selected  from  the  first  in  the 
board  for  him  a  full  cargo  for  Na  54,  original  agreement  there  is  of  course 
by  way  of  satisfaction  for  the  debt  no  difficulty  on  the  point;  both  par- 
due  him;  for  such  is  the  effect  of  the  ties  are  then  bound  to  apply  the  con- 
delivery  order  of  the  6th  and  the  tract  to  those  specific  gooda  Neither 
agreement  with  Walker  of  the  same  is  there  any  difficulty  where  both 
date  to  send  the  boat  receipt  for  the  parties  have  subsequently  assented 
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tion,  and  an  appropriation  so  made  is  therefore  with  his  assent. 
In  other  words,  the  assent  may  be,  and  frequently  is,  anticipa- 
tive,  and  may  be  given  by  one  through  the  agency  of  the  other. 
Thus,  for  example,  is  it  usually,  where  goods  of  a  certain  kind 
are  ordered  to  be  supplied  by  a  dealer:  the  buyer  beforehand 
impliedly  assents  that  the  seller  may  determine  which  goods 
of  that  kind  shall  be  furnished.^  So  is  it  also  where  the  vendee 
is  to  select  the  goods  from  a  larger  mass :  the  vendor  before- 
hand assents  that  such  goods  shall  pass  as  the  vendee  may  so 
select.'  In  either  case,  therefore,  when  the  party  charged  with 
the  duty  of  selection  has  finally  and  conclusively  selected  and 
determined  the  goods  of  the  kind  agreed  upon,  the  appropria- 
tion is  made  and  the  contract  is  complete  without  the  neces- 
sity of  any  subsequent  assent  by  the  other. 

to  the  appropriation  of  some  specific  either  case  it  becomes  final  and  ir- 

goods  to  fulfill  an  agreement  that  in  revooably  binding  on  both  partiea 

itself  does  not  ascertain  which  the  **  The  question  of  whether  there 

goods  are  to  be.  The  effect  is  then  the  had  been  a  subsequent  assent  or  not 

same  as  if  the  parties  had  from  the  is  one  fact;  the  other  question  of 

first  agreed  upon  a  sale  of  those  spe-  whether  the  selection  by  one  party 

cific  goods.  In  the  accurate  language  merely  showed  an  intention  in  that 

of  Holroyd,  J.  (Rhode  v.  Thwaites,  6  party  to  appropriate  those  goods  to 

K  &  C.  888),  '  the  selection  of  the  the  contract^  or  showed  a  determina^ 

goods  by  the  one  party  and  the  adop-  tion  of  a  right  of  election,  is  one  of 

tion  of  that  act  by  the  other  converts  law,  and  sometimes  of  some  nicety." 

that  which  before  was  a  mere  agree-  Blackburn  on  Sale,  p^  139. 

ment  to  sell  into  an  actual  sale,  and  ^  Thus,   in   Aldridge   v.   Johnson 

the  property  thereby  passes.'  (1857),  7  EL  &  BL  885,  901,  Erle^  J., 

'*  But  the  difficulty  arises  when  the  says:  '*  If  the  thing  sold  is  not  ascer- 

original  agreement  does  not  ascer-  tained,  and  something  is  to  be  done 

tain  the  specific  goods,  and  one  party  before  it  is  ascertained,  it  does  not 

has    appropriated   some   particular  pass  till  it  is  ascertained.     Some- 

gooJ^  to   the   agreement,  but  the  times   the   right  of  ascertainment 

other  party  has  not  subsequently  as-  rests  with  the   vendee,  sometimes 

sented  to    such   an   appropriation,  solely  with  the  vendor.    Here  it  is 

Such  an  appropriation  is  revocable  vested  in  the  vendor  only.    When 

by  the  party  who  made  it,  and  not  he  had  done  the  outward  act  which 

binding  on  the  other  party,  unless  it  shotoed  which  pari  was  to  be  the 

was  made  in  pursuance  of  an  author-  vendee's  property,  his  election  was 

ity  to  make  the  election  conferred  made,  and  the  property  passed** 

by  agreement,  or  unless  the  act  is  Many  other  cases  are  cited  in  the 

subsequently  and  before  it<s  revoca-  notes  to  the  following  section& 

tion  adopted  by  the  other  party.    In  ^  See  ante,  %  703,  and  cases  oited. 
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§  730. Buyer's  assent  made  necessary  by  terms  of 

contract* — But  the  parties  may  expressly  or  impliedly  agree 
that  the  appropriation  shall  not  be  deemed  complete  until  the 
vendee  has  assented,  and  in  such  a  case  the  vendee's  assent,  if 
not  waived,  is  indispensable:  until  it  is  given,  appropriation 
by  the  vendor  alone  binds  nobody,  not  even  himself,  and  he 
may  therefore  recall  it.^ 

1  See  Blackburn  on  Sale,  p^  129,  him,  and  substituted  others  in  their 
«ifpra;  Andrews  Y.  Cheney,  follow-  place.  Acontraot  of  sale  is  not  com- 
ing. In  Andrews  v.  Cheney  (1882),  plete  until  the  specific  goods  upon 
62  N.  H.  404,  plaintiff  bought  goods  of  which  it  is  to  operate  are  agreed 
defendant  by  sample  and  paid  for  upon.  Until  that  is  done  the  con- 
them.  Defendant  did  not  then  have  tract  is  not  a  sale,  but  an  agreement 
the  goods  in  stock,  but  was  to  get  to  sell  goods  of  a  particular  descrip- 
them  by  a  certain  time,  when  the  tion.  It  is  performed  on  the  part  of 
defendant  was  to  call  for  them,  the  vendor  by  furnishing  goods 
Within  that  time  defendant  pro-  which  answer  the  description.  If, 
cured  the  goods,  set  them  apart  by  as  in  the  case  of  a  sale  by  sample, 
themselves  and  marked  them  with  the  specific  goods  are  not  ascer- 
the  plaintifiTs  name.  The  plaintiff  tained  by  the  agreement,  the  prop- 
did  not  caU  for  them  within  the  stip-  erty  does  not  pass  imtil  an  appro- 
ulated  time,  and  after  that  time  had  priation  of  specific  goods  to  the 
elapsed  the  goods  were  destroyed  by  contract  is  made  with  the  assent  of 
the  burning  of  defendant's  stora  both  parties.  Bog  Lead  Mining  Ca 
The  plaintiff  brought  this  action  to  v.  Montague,  10  C.  R  (N.  S.)  481; 
get  iMKsk  the  price  he  had  paid  for  Jenner  v.  Smith,  L.  R  4  C.  P.  270; 
them.  Said  the  court:  <*The  prop-  Heilbutt  v.  Hickson,  L.  R  7  C.  P. 
erty  in  the  goods  did  not  pass  to  the  438;  Merchants'  Nat  Bank  v.  Bangs, 
plaintiff  by  virtue  of  the  contract,  102  Mass.  291;  Blackb.  Sales,  122,127; 
for  they  were  not  then  ascertained,  Benj.  on  Sales,  §  358.  If  plaintiff 
and  may  not  have  been  in  existence,  authorized  the  defendant  to  make 
The  agreement  on  the  part  of  the  the  selection,  the  property  immedi- 
def  endant  was  executory.  He  agreed  ately  on  the  selection  vested  in  the 
to  furnish  goods  corresponding  to  plaintiff.  Aldridge  v.  Johns  .i,  7 
the  samples  selected  by  the  plaintiff.  R  &  R  885.  It  not  appearing  that 
If  the  goods,  subsequently  procured  the  plaintiff  gave  such  authority, 
and  set  apart  by  the  defendant,  did  the  goods  at  the  time  of  the  fire 
not  conform  to  the  samples,  the  were  the  property  of  the  defendant 
plaintiff  had  a  right  to  reject  them,  and  their  destruction  was  his  loss." 
It  does  not  appear  that  he  waived  On  other  groimds,  however,  the  court 
that  right.  The  defendant  was  not  held  that  the  plaintiff  could  not  re- 
concluded  by  his  selection;  he  might  cover. 

have  sold  or  otherwise  disposed  of       So,  in  Boothby  v.  Plaisted  (1871), 

the  particular  articles  set  apart* by  51  N.  H.  430, 12  Am.  R  140,  it  was 
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§  731. Boyer's  assent  required  by  implication — Sales 

by  sample. —  If  the  contract  requiring  the  buyer's  subsequent 
assent  is  express  there  can  ordinarily  be  no  difficulty;  it  is  only 
in  those  cases  in  which  it  is  contended  that  such  assent  is  an 
implied  term  of  the  contract  that  trouble  arises.  The  case  most 
frequently  presented,  perhaps,  is  that  of  a  sale  by  sample,  and 
concerning  this  there  is  some  apparent  conflict  of  authority. 
It  has  been  held  in  England  that  such  a  contract  does  not  imply 
power  in  the  seller  to  make  a  final  appropriation  and  that  the 
subsequent  assent  of  the  buyer  is  required.^    But  the  rule  sus- 

expresBlj  agreed  that  the  Tendee,  pockets  at  the  £air.  The  plaintiff,  a 
after  the  goods  **  arrived  at  his  store,  day  or  two  af  terwards»  sent  defend- 
might  examine  them,  and,  if  not  ac-  ant  an  invoice  stating  numbers* 
cording  to  sample,  he  need  not  ac-  weight  and  price  of  the  four  pockets, 
cept  the  sama"  The  court  said  that  with  an  intimation  that  the  two  pock- 
this  did  not  differ  from  other  sales  ets  in  the  warehouse  were  subject  to 
bj  sample  *'  except  that  in  this  case  his  order.  The  plaintiff  had  three 
it  was  agreed  that  the  defendant  pockets  at  the  warehouse,  and  he  had 
[the  buyer]  should  decide  for  him-  in  the  meantime  gone  to  the  ware- 
self  whether  or  not  the  goods  were  house  and  directed  the  warehouse- 
according  to  the  sample;  and  he  oer-  man  to  put  certain  marks  upon  two 
tainly  cannot  be  heard  to  object  that  of  them  to  indicate  that  they  were 
he  himself  was  made  the  umpire,  sold  and  were  to  wait  the  orders  of 
and  has  by  his  own  acts  decided  the  the  purchaser.  No  change  was  made 
case  in  favor  of  the  plaintiff."  in  the  books  of  the  warehouseman. 
1  Jenner V. Smith ( 1869), L.R 4 CLP.  The  defendant  refused  to  accept 
270,  is  the  leading  case  upon  this  sub-  these  two  pockets,  and  hence  this  ac- 
ject.  That  was  an  action  to  recover  tion.  Plaintiff  was  nonsuited  at  the 
the  price  of  two  pockets  of  hops  as  trial  and  this  was  sustained  by  the 
goods  sold  and  delivered  and  goods  court  of  common  pleaa  Said  Brett,  J.: 
bargained  and  sold.  The  parties  met  "  Here  there  was  no  previous  au- 
at  a  fair,  and  it  was  orally  agreed  that  thority  given  to  the  plaintiff  to  ap- 
defendant  should  purchase  of  the  propriate;  and,  if  not,  what  evidence 
plaintiff  two  pockets  of  hops  then  at  was  there  to  show  that  the  appro- 
the  fair  and  inspected  by  the  defend-  priation  of  the  two  pockets  in  Prid 
ant  and  also  two  other  pockets  of  &  Son's  warehouse  was  ever  assented 
which  a  sample  was  shown.  After  to  by  the  defendant?  The  defend- 
the  purchase  had  been  agreed  upon.  ant*s  assent  might  have  been  given 
defendant  was  informed  that  the  in  either  of  two  ways  —  by  himself 
latter  were  lying  in  Prid  Sc  Son's  or  by  an  authorized  agent  By  him- 
warehouse  in  London,  and  he  re-  self,  after  the  receipt  of  the  letter 
quested  tliat  they  be  left  there  until  containing  the  invoice;  or  by  the 
he  sent  word  that  he  was  ready  to  warehouse  keepers,  if  there  had  been 
receive  them.   He  took  the  other  two  any  evidence  of  agency  or  authority 
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tained  by  the  weight  of  authority  in  the  United  States  is  that, 
if  the  seller  in  fact  appropriates  goods  which  do  conform  in  all 
respects  to  the  sample,  the  title  thereby  passes  and  the  buyer 
cannot  afterwards  reject  them.  It  is,  of  course,  a  condition 
precedent  to  the  operation  of  this  rule  that  the  goods  shall  so 
conform,  for  the  seller  cannot  bind  the  buyer  to  take  goods  of 
a  kind  he  never  agreed  to  take;  and,  if  the  goods  supplied  do 
not  in  fact  conform  to  the  sample,  the  buyer  may  reject  them; 
but,  subject  to  this  right  of  examination  and  rejection,  the  title 
passes  by  the  appropriation  of  the  seller.^ 

in  them  to  accept,  and  assent  by  cover  as  for  goods  bargained  and. 

them  to  bold  the  hops  for  him.    I  sold." 

think  the  defendant's  letter  refusing  ^  In  Boothby  v.  Plaisted  (1871),  51 
to  accept  the  draft  was  strong,  if  not  N.  H.  436, 12  Am.  R.  140,  there  was  a 
conclusive,  to  show  that  there  had  sale  by  sample  coupled  with  an  ex- 
been  no  such  assent  by  the  defend-  press  agreement  that,  after  the  goods 
ant.  And,  as  to  Prid  &  Son,  the  evi-  arrived  at  his  store,  the  vendee 
denoe  fails  on  both  points.  They  ''might  examine  them,  and  if  not  ac- 
never  agreed  to  hold  the  two  pockets  cording  to  sample  he  need  not  acoept 
on  behalf  of  the  purchaser;  and,  if  the  sama"  The  buyer  received  and 
they  did,  there  is  no  evidence  of  any  used  the  goods,  but  the  court  said: 
authority  from  him  that  they  might  "  If  the  plaintiffs  [the  sellei's]  per- 
do  sa  Counsel  has  strongly  put  for-  formed  their  part  of  the  contract 
ward  a  point  which  was  not  made  at  fully  by  delivering  at  the  time  and 
the  trial,  viz.,  that  there  was  evi-  place  agreed  the  article  wliich  they 
dence  that,  by  agreement  between  agreed  to  furnish,  then  it  became  at 
the  parties,  the  purchaser  gave  au-  once  the  property  of  the  defendant, 
thority  to  the  seller  to  select  the  two  and  he  would  ordinarily  have  no 
pockets  for  him.  If  he  did  so,  he  right  to  refuse  to  accept  it" 
gave  up  his  power  to  object  to  the  In  Wadhams  v.  Balfour  (1898),  82 
weighing  and  to  the  goods  not  cor-  Oreg.  318,  51  Pac.  R.  642,  there  was 
responding  with  the  sample;  for  he  a  sale  by  sample  of  a  carload  of 
could  not  give  such  authority  and  wheat.  At  the  time  of  the  sale  the 
reserve  his  right  so  to  object;  and  seller  indorsed  and  delivered  to  the 
indeed  it  has  not  been  contended  buyer  the  bill  of  lading,  which  both 
that  he  gave  up  those  righta  That  parties  treated  as  a  constructive  de- 
seems  to  me  to  be  conclusive  to  show  livery  of  the  wheat.  Before  the  car 
that  the  defendant  never  gave  the  reached  its  destination  it  was  de- 
plaintiff  authority  to  make  the  choice  stroyed  by  fire,  and  the  action  was 
so  as  to  bind  him.  Under  the  cir-  for  the  price.  The  court  said  that 
oumstances,  therefore,  it  is  impos-  the  right  of  inspection  was  a  condi- 
sible  to  say  that  the  property  passed;  tion  6f  the  contract,  but  whether 
consequently  the  plaintiff  cannot  re-  precedent  or  subsequent  depended 
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§  732. How  buyer's  assent  giTon  when  required. — 

Where  the  buyer's  assent  is  required,  no  particular  method  of 
giving  it  is  indispensable.  The  fact  of  giving  it  is,  here,  as  in 
former  cases,  the  material  thing.  And,  as  is  said  by  Lord 
Blackburn,  "  the  question  of  whether  there  has  been  a  subse- 
quent assent  or  not  is  one  of  fact;  the  other  question  of 
whether  the  selection  by  one  party  merely  showed  an  inten- 
tion in  that  party  to  appropriate  those  goods  to  the  contract, 
or  showed  a  determination  of  a  right  of  election,  is  one  of 
law."i 

in  great  measure  upon  the  contract  The  title  passes  upon  delivery  to  the 

If  the  title  had  passed  it  was  a  condi-  carrier,  subject  to  this  right,  of  which 

tion  subsequent.    In  this  case  the  the  purchaser  may  avail  himself  or 

parties  treated  the  title  as  passing  not*'    Rindskopf  v.  De  Ruyter,  99 

by  the  indorsement  and  delivery  of  Mich.  1,  33  Am.  R  840,  was  distin- 

the  bill  of  lading.    The  opportunity  guished. 

for  examination  and  inspection  had  In  Smith  v.  Edwards  (1893),  156 
been  removed  by  the  destruction  of  Mass.  221,  80  N.  E.  R.  1017,  it  was  also^ 
the  property,  but  the  title  having  upon  full  consideration,  held  that  on 
passed  the  risk  of  loss  passed  with  a  sale  of  goods  to  be  supplied  in  ao- 
it  and  the  buyers  must  pay  for  it  cordance  with  a  sample^  an  appro- 
Boothby  v.  Plaisted,  suprOy  was  cited  priation  of  the  goods  by  the  seller, 
with  approval;  and  to  the  point  that  in  full  conformity  to  the  sample, 
the  title  passes  by  the  delivery  to  passed  the  title  without  a  subsequent 
the  carrier  of  such  goods  as  are  oi^  assent  by  the  buyer, 
dered,  even  though  the  buyer  may  In  Colorado  Springs  Live  Stock  Ca 
have  a  reasonable  time  after  their  v.  Gk>dding  (1894),  20  Cola  249,  38 
delivery  to  examine  the  goods  and  Pac.  R.  58,  it  is  said:  "While  it  has 
to  "  rescind  "  the  contract  if  they  do  been  held  in  some  of  the  cases  that 
not  conform,  the  court  also  cited:  the  acceptance  by  the  purc*.haser  of 
Magee  v.  Billingsley,  3  Ala.  679;  Mc-  an  article  appropriated  by  the  seUer 
Carty  v.  Gordon,  16  Kan.  35;  Gill  v.  according  to  the  terms  of  an  execu- 
Kaufman,  16  Kan.  571;  Brigham  v.  tory  contract  of  sale  is  necessary  to 
Hibbard,  28  Oreg.  387,  43  Paa  R  383;  pass  the  title,  the  weight  of  author- 
Johnson  V.  Hibbard,  29  Oreg.  184,  44  ity  is  that  the  appropriation  by  the 
Pac.  R  287,  54  Am.  St  R  787.  seller  of  an  article,  when  completed 
The  question  was  also  fully  exam-  in  accordance  with  the  terms  of  the 
ined  in  Kuppenheimer  v.  Wert-  contract,  passes  the  title  without  the 
heimer  (1895),  107  Mich.  77,  64  N.  W.  subsequent  assent  of  the  purchaser, 
R  952,  61  Am.  St  R  317,  and  the  and  an  action  for  the  agreed  price 
same  conclusion  reached.  "If  the  can  be  maintained" 
goods  are  not  up  to  the  sample,"  said  ^  Blackburn  on  Sale,  p.  129,  cited 
the  court,  '*  the  right  to  refuse  them  suprcu  In  Alexander  v.  Gardner 
exists,  which  is,  in  effect,  a  rescission.  (1835),  1  Bing.  N.  C.  671,  there  was  a 
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2.  Of  Appr&priaUon  when  Seller  to  Deliver  (he  Goods. 

§  733.  How  when  the  yendor  is  to  select  and  deliyer  the 
goods. —  Where,  by  the  terras  of  the  contract,  the  seller  is  to 
select  and  deliver  ttfe  goods  at  any  particular  place  or  in  any 
particular  manner,  the  goods  ordinarily  remain  his  property 
and  at  his  risk  until  they  are  delivered  in  accordance  with  the 
agreement;  even  if  he  commits  the  goods  to  a  carrier  for  de- 
livery JEis  agreed  upon,  the  carrier  is  deemed  to  be  his  agent, 
and  if  the  goods  are  lost  while  in  the  charge  of  the  carrier  the 
loss  must  fall  upon  the  seller.^   The  same  rule  would,  of  course, 

contract  for  a  cargo  of  butter,  1  a  Ix,  appropriation   is    assented  to  and 

to  be  shipped  in  October.    The  but-  adopted  by  the  plaintiff,  who,  on  the 

ter  was  not  shipped  until  Novem-  following  day,"  effected  insurance, 

ber  6th,  but  defendant  waived  the  etc. 

delay  and  consented  to  take  the  in-  ^  In  McNeal  v.  Braun  (1891),  53  N. 
TOice  and  biU  of  lading  .which  de-  J.  L.  617,  28  AtL  R  687,  26  Am.  St. 
scribed  the  butter,  the  weights  and  R.  441,  M.,  who  resided  at  X,  had  or- 
^narks  of  the  casks,  eta  The  butter  dered  of  R,  who  was  a  wholesale 
was  afterwards  lost  by  shipwreck,  coal  dealer  at  Y.,  a  cargo  of  coal  at 
Held,  that  the  appropriation  of  this  |4.10  per  ton  delivered  at  X.  R  char- 
cargo  of  butter  to  the  contract  was  tered  a  compartment  vessel,  loaded 
complete  by  mutual  assent;  that  the  her  with  coal,  took  a  bill  of  lading 
title  had  passed,  and  the  buyers  must  which  promised  a  delivery  to  M.,  and 
stand  the  loss.  sent  the  vessel  on  her  way.  She 
In  Sparkes  v.  Marshall  (1886),  2  reached  X  and  tied  up  at  M.'s  wharf 
Bing.  N.  C  761,  a  cargo  of  oats  was  for  delivery  to  M.,  but  before  she 
contracted  for,  to  be  shipped,  etc.  was  unloaded  one  of  the  compart- 
Some  days  later  the  buyer  was  in-  ments  sank,  through  the  negligence 
formed  that  the  shippers  had  en-  of  the  carrier,  and  the  coal  was  lost, 
gaged  **  room  in  the  schooner  Gibral-  Held,  in  an  action  to  recover  the 
tar  Packet  of  Dartmouth  to  take  price,  that  B.  must  bear  the  loss, 
about  six  hundred  barrels  of  black  Said  the  court:  ''The  plaintiff,  in- 
oats  on  your  account"  The  buyer  on  stead  of  being  an  agent  to  procure 
the  next  day  ordered  insurance  **  on  transportation,  had  himself  con- 
^ats  per  the  Gibraltar  Packet  of  tracted  to  deliver  the  coal,  and  the 
Dartmouth."  In  an  action  by  the  instructions  ignore  the  fact  that 
buyer  against  the  insurers  it  was  imder  a  contract  of  that  sort  the 
contended  by  them  that  the  title  undertaking  to  deliver  is  absolute 
had  not  passed,  but  it  was  held  other-  and  unqualified,  and  delivery  of  the 
wise.  Tindal,  C.  J.,  said  that  the  goods  is  a  condition  precedent  to 
letter  "was  an  unequivocal  appro-  the  right  of  the  vendor  to  sue  for 
priation  of  the  oats  on  board  the  the  contract  prica  If  the  goods  be 
Gibraltar  Packet,"  and  that  "this  lost  or  destroyed  before  delivery  is 

607 


§  733.]                                            LAW   OF  SALE.  [bOOK   H. 

apply  where  the  agreement  is  that  the  seller  shall  deliver  the 
goods  to  a  carrier  at  the  point  of  shipment.* 

Cases  of  this  class  may  rest  also  upon  the  ground,  previously 
considered,  that  the  seller  is  to  do  something  to  the  goods, 

consummated  the  vendor  must  bear  proved  between  the  consignor  and 
the  I06&  Under  such  a  contract  the  consignee  -^  as  where  a  party  under- 
carrier  selected  by  the  vendor  is  his  taking  to  consign  undertakes  to  de- 
agent  to  perform  the  contract  to  liver  at  a  particular  place,— the  prop- 
deliver,  and  the  vessel  in  which  the  erty,  till  it  reaches  that  place  and  is 
goods  are  carried  is  pro  hae  vice  the  delivered  according  to  the  terms  of 
vendor's  vessel.  For  the  negligence  the  contract,  is  at  the  risk  of  the 
of  the  one  and  the  condition  of  the  consignor." 

other,    and,  indeed,   for  failure   to  In  Ludlow  v.  Bowne  (1806),  IJohns. 

make  delivery  of  the  coal  according  (N.  Y.)  1,  8  Am.  Dec.  277,  it  is  said 

to  contract  for  any  cause  not  due  to  that  he  has  the  property  upon  whom 

the  fault  of  the  purchaser,  the  re-  the  loss  in  transportation  would  falL 

Bponsibility  is  upon  the  vendor."  "And  Sir  William   Scott  observes 

The  question  whether  the  title  had  that  this  is  the  true   criterion  of 

passed  was  not  directly  passed  upon,  property.    He  is  to  be  deemed  the 

though  the  court  held  that  even  if  proprietor  on  whom  the  loss  would 

it  had,  still,  by  the  terms  of  the  con-  fall  in  case  of  accident  2  Bob.  Adm. 

tract,  delivery  was  a  condition  pre-  135.    This  is  certainly  a  just  and  ra- 

cedent  to  the  right  to  recover  the  tional  criterion  between  the  vendor 

price.  The  case  is  most  appropriately  and  .vendee;  the  former  is  presumed 

to  be  classed  among  those  considered  to  get  a  compensation  for  the  risk, 

post,  §  744,  where  the  title  is  to  pass  and  the  loss  is  therefore  to  be  borne 

at  once,  though  the  goods  are  not  to  by  him.'' 

be  paid  for  unless  they  arriva  Dun-  See  also  Neimeyer  Lumber  Ca  v. 
lop  V.  Lambert,  6  Clark  &  Fin.  600,  Burlington  R.  Ckx,  54  Neb.  821,  74  N. 
and  Calcutta  Ca  v.  De  Mattos.  82  L.  W.  R.  670,  40  L.  R  A.  684;  Bloyd  v. 
J.  Q.  a  822,  88  id.  214^  were  cited  and  Pollock,  27  W.  Va.  75;  Devine  v.  Ed- 
relied  upon.  wards,  101  UL  188;  Taylor  v.  Cole 
In  Magnider  v.  Gage,  88  Md.  844,  8  (1878),  111  Masa  363:  Suit  v.  Wood- 
Am.  R  177,  it  is  said:  "If  the  vendor  hall,  118  Mass.  891;  Weil  v.  Golden, 
undertakes  to  make  the  delivery  141  Mas&  864,  6  N.  £.  R.  229:  Snea- 
himself  at  a  distant  place,  thus  as-  then  v.  Grubbs  (1878),  88  Pa.  St  147; 
suming  the  risk  in  the  carriage,  the  Braddock  Glass  Co.  v.  Irwin  (1898), 
carrier  becomes  the  agent  of  the  153  Pa.  St  440,  25  AtL  R.  490;  Mo- 
vendor,  and  the  property  will  not  Laughlin  v.  Marston  (1891),  78  Wi& 
pass  until  the  delivery  is  actually  670,  47  N.  W.  R.  105a 
made."  F.  0.  B. —  As  to  the  effect  of  a  con- 
In  Dunlop  V.  Lambert,  mpra^  it  is  tract  to  deliver  goods  "  f.  a  b."  at  a 
said:  "If  a  particular  contract  be  certain  place,  it  is  said  by  T^^orval,  J., 

1  See  Odell  v.  ^ton  &  M.  R.  Ca  (1871),  109  Mass.  50;  Spencer  v.  Hale 

(1858),  30  Vt  814. 
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t.  e,j  deliver  them  at  a  given  place,  before  they  are  in  the  con- 
dition in  which,  by  the  terms  of  the  agreement^  the  purchaser 
is  bound  to  receive  them. 

3.  Of  Appropriation  where  the  Buyer  is  to  Gome  for  the  Goods. 

§  734.  Hovf  when  the  purchaser  is  to  come  and  get  the 
goods. —  Where  goods  were  ordered  of  a  dealer,  but  the  con- 
tract did  not  determine  the  place  of  delivery,  it  was  said:  ^  "  If 
no  place  be  designated  by  the  contract,  the  general  rule  is  that 
the  articles  sold  are  to  be  delivered  where  they  are  at  the  time 
of  the  sale.  The  store  of  the  merchant,  the  shop  of  the  manu- 
facturer, and  the  farm  of  the  farmer,  at  which  the  commodities 
sold  are  deposited  or  kept,  must  be  the  place  of  delivery  when 
the  contract  is  silent  upon  the  subject;  at  least,  when  there  are 
no  circumstances  showing  that  a  diiferent  place  was  intended. 
This  is  a  rule  of  construction  predicated  upon  the  presumed  in- 
tention of  the  parties  when  making  the  contract.'  This  rule  is 
not  changed  by  the  fact  that  plaintiffs  did  not  have  the  goods 
on  hand  at  their  place  of  business  at  the  time  of  the  sale,  but 
had  to  procure  them  elsewhere  in  order  to  fulfill  their  contract. 
Potentially  and  prospectively  the  goods  were  as  if  then  situate 
in  their  store." 

The  question  of  appropriation  in  these  cases  must  therefore 
rest  upon  the  general  principles  already  considered,*  i.  e,,  that 

in  Neimeyer  Lumber  Ca  v.  Burling-  1  a  Ix  at  place  of  destination,  post, 

ton  B.  Ca,  supra:  "The  initial  let-  §  741,  note;  alsoi>o«f,  §§  795-797. 

ters  *f.  a  b.'  in  contracts  of  sale,  ^In  Jannej  v.  Sleeper  (1888),  80 

when  the  property  is  to  be  trans-  Minn.  478, 16  N.  W.  R.  365. 

ported,  mean  'free  on  board'  the  ^xhe  court  cited  Benj.  on  Sales, 

cars  at  a  designated  place,  whether  §§  1018, 1022;  2  Chitty  on  Cont  1201, 

that  be  the  initial  point  of  shipment  1202;  2  Kent,  505;  Middlesex  Ckx  v. 

or  place  of  final  destination.    They  Osgood,  4  Gray  (Mass.^  447;  Smith  v. 

imply  that  the  buyer  shall  be  free  GiUett,  50  III  290;  Hamilton  t.  Cal- 

from  all  the  expenses  and  risks  at-  houn,  2  Watts  (Pa.),  189;  Lobdell  v. 

tending  the  delivery  of  the  property  Hopkins,  5  Cow.  (N.  Y.)  516;  Rice  v. 

at  the  point  named  in  the  contract  Churchill,  2  Denio  (N.  Y.),  145;  Wil- 

for  such  purpose."    See,  further,  as  mouth  v.  Patton,  2  Bibb  (Ky.\  280; 

to  the  effect  of  a  contract  to  deliver  Sousely  v.  Bums,  10  Bush  (Ky.),  87. 

3  See  ante,  §  724  et  seq. 
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^  there  is  a  sufficient  appropriation  when  the  party  who,  by  the 
contract,  has  authority  to  make  it,  has  conclusively  and  finally 
designated  the  goods  which  are  to  be  sold.^ 

§  735. Effect  of  putting  goods  Into  buyer's  conyey- 

anee. —  Putting  the  goods  into  the  buyer's  receptacles,*  as  has 
been  seen,  or  into  his  ship  or  other  conveyance,*  would  ordi- 
narily be  such  an  appropriation;  but  even  here,  as  will  be  seen, 
this  result  may  be  defeated  by  acts  indicative  of  a  contrary 
intent,  as  where,  though  the  goods  are  put  on  board  a  vessel 
sent  by  the  buyer,  the  bill  of  lading  is  taken  to  the  seller's  order 
for  the  purpose  of  reserving  control  over  them.* 

4.  Of  Appropriation  where  Seller  is  to  Send  Goods  hy  Carrier. 

§  736.  How  when  the  seller  Is  to  send  the  goods  by  carrier. 

The  most  common  form  in  which  the  question  arises  is  that  in 
which  goods  are  ordered  to  be  transmitted  to  the  purchaser  by 
carrier.  In  such  cases  there  may  be  a  carrier  specially  desig- 
nated, or  the  contract  may  provide  for  shipment  by  some  car- 
rier without  specifying  any,  or  it  may  be  entirely  silent  upon 
the  subject.  As  to  such  cases  it  is  said:*  ^'The  question  as  to 
what  acts  are  necessary  to  be  performed  by  a  vendor  under  an 
executory  agreement  for  the  sale  of  unspecified  goods  in  order 
to  transfer  the  title  to  the  vendee  and  subject  him  to  the  risk 
of  the  carriage,  depends  entirely  upon  the  agreement,  either 
express  or  implied,  between  the  parties.  If  the  vendor  under- 
takes to  make  the  delivery  himself  at  a  distant  place,  thus  as- 
suming the  risk  in  the  carriage,  the  carrier  becomes  the  agent 

1  See  Andrews  v.  Cheney  (1882),  62  691 ;  Moakes  v.  Nicolson  (1865),  19 

N.  H.  404.  C.  B.  (N.  a)  290;  Schotsmans  v.  Bail- 

3  Ante,  §  727;  Langton  v.  Higgins  way  Ca  (1867),  2  Ch:  App.  832;  Guram 

(1859),  4  a  &  N.  402;  Aldridge  v.  v.  Tyrie  (1864),  83  L.  J.  Q.  R  97,  84  id. 

Johnson  (1857),  7  EL  &  BL  885.  124;  Rochester  OU  Ca  v.  Hughey 

8  See   Turner   v.   Liverpool  Dock  (1867),  56  Pa.  St  822. 

Trustees  (1851),  6  Ex.  548;  Ellershaw  <  See  post,  %  774 

V.  Magniao  (1848),  6  Ex.  570;  Brandt  ^  In  Magruder  v.  Qage  (1870),  38  Md. 

V.  Bowlby  (1881),  2  R  «fe  Ad.  982;  844^  8  Am.  R.  177. 
Van  Casteel  v.  Booker  (1848),  2  Ex. 
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"  of  the  vendor,  and  the  property  will  not  pass  until  jthe  delivery 
is  actually  made.^  On  the  other  hand,  if  the  goods  are  de- 
livered to  a  carrier  specially  designated  by  the  purchaser,  he 
becomes  the  agent  of  the  latter,  and  the  title  to  the  property, 
as  a  general  rule,  will  pass  the  moment  the  goods  are  dis- 
patched.^ Should  the  contract  of  purchase  be  silent  as  to  the 
person  or  mode  by  which  the  goods  are  to  be  sent,  a  delivery 
by  the  vendor  to  a  common  carrier  in  the  usual  and  ordinary 
course  of  business  transfers  the  property  to  the  vendee."  • 

1  See  as  to  this,  an^e,  §  738.  Wireman  (1879),  88  Pa.  St   264; 

2  "  In  general,  a  delivery  of  goods  to  Schmertz  v.  Dwyer  (1866),  53  Pa.  St 
a  common  carrier,  and,  a  fortiori,  335;  Johnson  v.  Stoddard  (1868),  100 
to  one  specially  designated  by  the  Mas&  306;  Merchants'  Nat  Bank  v. 
buyer,  is  a  delivery  to  the  buyer."  Bangs  (1869),  103  Mass.  291;  Prince  v. 
Hobart  v.  Littiefield  (1881),  13  R  L  Boston  &  L.  R.  Ca  (1869),  101  Masa 
341.  To  like  effect:  Stanton  y.  Eager  542,  100  Am.  Dea  129;  Krulder  t. 
(1835),  16  Pick.  (Mass.)  467;  Wing  v.  Ellison  (1871),  47  N.  Y.  36,  7  Am.  R. 
Clark  (1844),  24  Ma  366;  State  v.  402;  Dutton  v.  Solomonson  (1803),  3 
Peters  (1897),  91  Me.  31,  39  Atl.  R  K  &  P.  582;  Cork  Distilleries  Ca  v. 
342;  Scharff  v.  Meyer  (1896),  133  Ma  Railway  Ca,  L.  R.  7  H.  L.  269;  John- 
428, 34  a  W.  R.  858, 54  Am.  St  R  672;  son  v.  RaUway  Ca  (1878X  3  C.  P.  D. 
State  V.  Wingfield  (1893),  115  Ma  428,  499;  Fragano  v.  Long  (1825),  4  a  &  C. 
22  a  W.  R  363,  87  Am.  St  R  406;  219;  Bryans  v.  Nix  (1839),  4  »L  &  W. 
Dyer  v.  Great  Northern  Ry.  Ca  775;  Bailey  v.  Railroad  Ca  (1872),  49 
(1892),  51  Minn.  345,  53  N.  W.  R  714*  N.  Y.  70;  Torrey  v.  Corliss  (1851),  38 
88Am.StR  506;  Wilcox  Silver  Plate  Me.  333;  Neimeyer  Lumber  Co.  t. 
Ca  V.  Green  (1878),  72  N.  Y.  17;  Wade  Burlington  R  Ca  (1898),  54  Neb.  821, 
▼.  HamUton  (1860),  80  Ga.  450.  De-  74  N.  W.  R  670, 40  L.  R  A.  534;  Eess- 
livery  of  the  goods  to  the  servant  or  ler  v.  Smith  (1890),  42  Minn.  494,  44 
agent  of  the  purchaser  is  equivalent  N.  W.  R  794;  Leggett  &  Meyer  To- 
to  delivery  to  the  purchaser.  Bonner  bacco  Ca  v.  Collier  (1893),  89  Iowa, 
V.  Marsh  (1848),  10  Sm.  &  M.  (Miss.)  144, 56  N.  W.  R  417,  and  many  other 
876,  48  AnL  Dea  754  cases  cited  in  these  cases.    This  will 

*  When  the  goods  are  left  by  the  be  true  even  though  the  goods  have 

seUer  with  a  common  carrier  to  be  yet  to  be  weighed  at  tl^e  point  of 

delivered  to  the  purchaser  without  destination  in  order  to  ascertain  the 

any  qualification  or  restriction,  the  price  (Odell  v.  Boston  &  M&  R  Co. 

title  thereupon  and  thereby  passes  to  (1871),  109  Mass.  50),  or  though  the 

the  purchaser,  and  the  seller  cannot  consignor  guarantees  the  payment 

afterwards  stop  them  or  change  their  of  the  freight  and  makes  a  special 

destination,  imless  under  such  cir-  agreement  as  to  the  carriaga    Staf- 

cumstances  as  justify  a    seller  in  ford    v.    Walter   (1873),   67  III    83. 

exercising  the  right  of  stoppage  in  Where,  by  the  terms  of  the  agree- 

transituL  Philadelphia,  eta  R  Ca  v.  ment,  the  goods  are  to  be  placed  on  a 
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Where  no  carrier  is  specified,  and  a  choice  is  open  to  the  ship- 
per, the  selection  of  any  one,  in  good  faith  and  in  the  usual 
course  of  business,  will  suffice. 

§  737.  .  In  a  later  case^  the  rule  was  very  carefully 

stated  thus:  "When  goods  ordered  and  contracted  for  are  not 
directly  delivered  to  the  purchaser,  but  are  to  be  sent  to  him 
'  by  the  vendor,  and  the  vendor  delivers  them  to  the  carrier,  to 
be  transported  in  the  mode  agreed  on  by  the  parties  or  directed 
by  the  purchaser,  or,  when  no  agreement  is  made  or  direction 
given,  to  be  transported  in  the  usual  mode;  or  when  the  pur- 
chaser, being  informed  of  the  mode  of  transportation,  assents 
to  it;  or  when  there  have  been  previous  sales  of  other  goods,  to 
the  transportation  of  which  in  a  similar  manner  the  purchaser 
has  not  objected, —  the  goods  when  delivered  to  the  carrier  are 
at  the  risk  of  the  purchaser,  and  the  property  is  deemed  to  be 
vested  in  him,  subject  to  the  vendor's  right  of  stoppage  m 

§  738. .  Such  a  delivery,  however,  will  not  transfer  the 

title  if  transmission  by  a  carrier  were  neither  expressly  or  im- 
pliedly  agreed  upon,  nor  justified  by  the  previous  conduct  of 
the  parties  or  the  usage  of  trade.' 

§  739. Effect  of  sneh  delivery  to  carrier.—  The  effect 

of  the  delivery  to  the  carrier  under  proper  circumstances  is 
thus  not  only  to  transfer  the  title,  but  also  to  fix  ordinarily  the 

car  at  the  seller's  place  of  business,  Am.  Dea  636  (citing  Coais  ▼.  Chap- 

andthe  buyer  is  to  accept  the  seller's  lin,  3  Ad.  &  £L  (N.  S.)  488,  to  same 

*  weight  and  grade,  the  title  passes  effect);  Hague  t.  Porter  (1842),  3  Hill 

when  the  goods  are   so  deposited.  (N.  Y.)>  141;  Everett  t.  Parks  (1872), 

McKee  t.  Bainter,  52  Neb.  604,  72  N.  62  Barb.  (N.  Y.)  9.    But  the  vendee's 

W.  R.  1044.  consent  that  the  goods  shaU  be  sent 

iWheelhouse   v.  Parr  (1886),  141  by  carrier  may  be  implied  from  the 

Masa  593,  6  N.  £.  R.  787.  usage  of  trade.    Hague  v.  Porter, 

2  If  goods  ordered  are  delivered  to  supra;  Leggett  &  Meyer  Tobacco  Ckx 

a  OArrier  without  any  express  or  im-  v,  Ck)llier  ( 1893),  89  Iowa,  144, 56  N.  W. 

plied  direction  so  to  send  them,  then  R  417;  Watkins  v.  Paine  (1876),  57 

such  delivery  wiU  not  operate  to  pass  Ga.  50:  Star  Glass  Ca  v.  Longley 

the  title  and  the  risk  to  the  vendee.  (1880),  64  G&  576. 
Loyd  V.  Wight  (1866),  20  Ga.  574,  65 
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time  ^n^  place  at  which  the  title  passes.^  With  the  title  also 
go  the  risk  and  the  liability,  and  the  seller  may  recover  the 
price,  though  the  goods  never  arrive,  or,  without  his  fault,  are 
injured  on  the  way.*  The  goods,  moreover,  having  become  the 
property  of  the  buyer  are  subject  to  the  same  rights  and  liabil- 
ities as  his  other  goods,  and  are  taxable  or  attachable,  as  well 
as  transferable,  as  his  own.  The  seller,  further,  thus  performs 
on  his  part,  and  the  order  for  the  goods  is  no  longer  open  to 
withdrawal  or  revocation  by  the  purchaser.* 

iThus,  in  Sarbeckerv.  State  (1886)»  field  (1898),  115  Ma  428,  22  a  W.  R 
65  Wis.  171,  56  Am.  R.  624,  it  is  said:  868,  87  Abl  St.  R  406;  Com.  v.  Flem- 
« We  are  constrained  to  hold  that  ing  (1889),  130  Pa.  St  188, 18  Atl.  R 
where  the  contract  is  silent  on  the  622, 17  Am.  St  R.  768;  State  v.  O'Neil, 
subject,  and  there  is  nothing  in  the  58  Vt  140,  56 'Am.  R.  557;  State  v. 
transaction  indicating  a  different  in-  Carl,  48  Ark.  358, 51  AnL  R  565;  State 
tention,  and  a  manufacturer  in  one  v.  Peters,  91  Me.  81,  89  AtL  R  342. 
city  receives  through  his  agent  re-  See  also  further  in  chapter  on  Illegal 
siding  in  another  an  order  for  goods  Sales,  post,  §§  1135  et  seq. ' 
from  a  customer  there,  and  fills  the  ^  If  goods  are  properly  delivered  to 
order  by  delivering  the  goods  to  a  the  carrier,  the  risk  of  loss,  injury 
common  carrier  at  the  place  of  man-  or  depreciation  faUs  from  that  time 
uf  acture,  consigned  to  such  customer  upon  the  purchaser.  Diversy  v.  Kel- 
at  his  place  of  residence,  or  to  such  logg  (1867),  44  UL  114,  92  Amu  Dec 
agent  for  him,  the  sale  is  complete  154;  Whiting  v.  Fari'and  (1814),  1 
and  the  title  passes  at  the  place  of  Conn.  60;  Ranney  v.  Higby  (1855),  4 
shipment,  even  though  the  customer  Wis.  154, 5  Wis.  62;  Janney  v.  Sleeper 
on  receiving  the  goods  at  his  place  of  (1883),  80  Minn.  478 ;  Magruder  v.  Gage 
residence  pays  to  such  agent  there  (1870),  33  Md.  344^  3  Am.  R  177;  Bur* 
Che  purchase  price.  -.  .  .  The  same  ton  v.  Baird  (1884),  44  Ark.  556;  Mo- 
principle  has  frequently  been  applied  bile  Fruit  Co.  v.  McGuire  (1900),  — 
in  the  sale  of  liquors  to  a  purchaser  Minn.  — ,  83  N.  W.  R  833;  Lord  v. 
residing  in  a  place  where  all  such  Edwards,  148  Mass.  476,  20  N.  K  R 
sales,  or  all  such  sales  without  license,  16, 2  L.  R  A.  519;  Mee  v.  McNider,  109 
were  prohibited.  Garbrachtv.Com.,  N.  Y.  500,  17  N.  E.  R  424.  The  fact 
96  Pa.  St  449,  42  Am.  R  550;  Finch  that  the  seller  has  a  lien  upon  them 
▼.  Mansfield,  97  Mass.  89;  Abberger  for  the  price  (see  post,  the  Seller^s 
V.  Marrin,  102  Mass.  70;  Brock  way  v.  Lien),  or  has  reserved  the  jv^  diapo- 
Maloney,  102  Mass.  308;  Dolan  v.  n^ndi  (see  i)08f,  ch.  VI),  will  not  nee- 
Green,  110  Mass.  322;  Frank  v.  Hoey,  essarily  operate  to  prevent  the  risk 
128  Mass.  263;  Hill  v.  Spear,  50  N.  EL  from  passing  to  the  buyer  upon  the 
258,  9  Am.  R  205;  Tegler  v.  Shipman,  shipment  Hobart  v.  Littlefield  (1881), 
88  Iowa,  194, 11  Am.  R  118;  Boothby  13  R  L  341,  and  other  cases  referred 
V.  Plaisted,  51  N.  H.  436, 12  Am.  R  to  in  the  note  to  the  following  seo- 
140;  Shuenfeldt  v.  Junkerraann,  20  tion. 

Fed.  R  357."  See  also  State  v.  Wing-       3  Leggett  &  Meyer  Tobacco  Ca  v. 
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§  740. Intention  gOTerns.— The  delivery  to  the  carrier 

to  pass  the  title  must  be  unconditional  and  made  with  the  in- 
tention that  the  title  shall  pass  thereby.^  Of  this  intention^ 
where  the  facts  are  in  dispute,  the  jury  is  to  judge.  Consign- 
ing the  goods  without  restriction  to  the  purchaser,  or  assigning 
and  transmitting  to  him  the  bill  of  lading,  are  strong  evidences 
of  an  intention  to  pass  the  title,  and  cannot  be  controlled  by 
secret  determinations  to  the  contrary.*    And  so  though  the 

Collier  (1898),  89  Iowa,  IH  ^  N.  W.  National  Bank  of  Cairo  ▼.  Crocker, 

B.  417.  Ill  Masa  168;  National  Bank  of  Chi- 

iQodts  y.  Bose  (1855),  17  Com.  K  cagov.  Bailey,  115  Ma8&  228;  Alder- 

229.  man  v.  Eastern  Bailroad  Ca,  115  Mass. 

3  In  Wigton  v.  Bowley  (1881),  180  283."  In  Merchants'  National  Bank 
Mas&  252,  it  is  said:  "In  the  sale  of  v.  Bangs  (1869),  102  Mass.  291  (supra)^ 
specific  chattels  an  unconditional  it  is  said:  "  In  all  completed  contracts 
delivery  to  the  buyer  or  his  agent,  of  sale  property  in  the  goods  sold 
or  to  a  common  carrier  consigned  to  passes  to  the  buyer,  although  they 
him,  whether  a  bill  of  lading  is  taken  may  not  have  come  to  his  actual 
or  not,  is  sufficient  to  pass  the  title,  possession.  An  unconditional  sale  of 
if  there  is  nothing  to  control  the  specific  chattels  passes  the  title  at 
effect  of  it  If  the  bill  of  lading  or  once,  and  the  buyer  takes  the  risk 
written  evidence  of  the  delivery  to  a  of  loss  and  has  the  right  to  immedi- 
carrier  be  taken  in  the  name  of  the  ate  possession.  When  anything  re- 
oonsignee,  or  be  transferred  to  him  mains  to  be  done  in  the  way  of 
by  indorsement,  the  strongest  proof  specifically  appropriating  the  goods 
is  afforded  of  the  intention  to  trans-  sold  to  the  contract,  the  agreement 
fer  the  property  to  the  vendee.  Mer-  is  executory  and  the  property  does 
chants'  National  Bank  v.  Bangs,  102  not  pass.  When,  from  the  nature 
Mass.  291.  If  the  vendor  intends  to  of  the  agreement,  the  vendor  is  to 
retain  the  right  to  dispose  of  the  make  the  appropriation,  then,  as  soon 
goods  while  they  are  in  course  of  as  any  act  is  done  by  him  identify- 
transportation,  he  must  manifest  that  ing  the  property  and  it  is  set  apart 
intention  at  the  time  of  their  deliv-  with  the  intention  unconditionally 
ery  to  the  carrier.  It  is  not  the  secret  to  apply  it  in  fulfillment  of  the  con- 
purpose,  but  the  intention  as  dis-  tract,  the  title  vests  and  the  sale  is 
closed  by  the  vendor's  acts  and  dec-  complete.  Thus  the  delivery  to  the 
larations  at  the  time,  which  governs,  buyer  or  his  agent,  or  to  a  common 
Foster  v.  Ropes,  111  Mass.  10;  Upton  carrier  consigned  to  him,  whether  a 
V.  Sturbridge  Mills.  Ill  Mass.  446.  bill  of  lading  is  taken  or  not,  if  there 
Where  there  is  conflicting  evidence  is  nothing  in  the  circumstances  to 
as  to  intention  the  question  is  for  control  the  effect  of  the  transaction, 
the  jury.  It  cannot  be  disposed  of  will  be  sufficient  If  the  bill  of  lad- 
as  matter  of  law  unless  the  evidence  ing  or  other  written  evidence  of  the 
will  justify  a  finding  but  one  way.  delivery  to  the  carrier  be  taken  in 
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goods  are,  by  the  terms  of  the  contract,  to  be  paid  for  by  note 

the  name  of  the  consignee^  or  be  it,  attached  to  a  draft,  to  a  bank,  with 
transferred  to  him  by  indorsement,  directions  to  deliver  the  receipt  on 
the  strongest  proof  is  afforded  of  the  acceptance  of  the  draft.  The  draft 
intention  to  transfer  an  absolute  was  not  accepted,  and  it  and  the  re- 
title  to  the  vendee.  Bat  the  vendor  oeipt  were  returned  to  R  A  sold  the 
may  retain  his  hold  upon  the  goods  flour  to  C,  who  bought  in  good  faith 
to  secure  payment  of  the  price,  al-  and  obtained  possession  of  it  from 
though  he  puts  them  in  course  of  the  carrier.  Hdd,  that  these  facts 
transportation  to  the  place  of  desti-  justified  a  finding  that  the  title  to 
nation  by  delivery  to  a  carrier.  The  the  flour  passed  to  A  upon  delivery 
appropriation  which  he  then  makes  to  the  carrier  and  that  B  could  not 
is  said  to  be  provisional  or  condi-  recover  it  from  GL 
tionaL  He  may  take  the  biU  of  lad-  In  Browne  v.  Hare  (1858),  8  H.  &  N. 
ing  or  carrier's  receipt  in  his  own  or  484,  4  H.  &  N.  822,  defendant  ordered 
some  agent's  name,  to  be  transferred  of  plaintiffs,  through  their  broker,  a 
on  payment  of  the  price  by  his  own  quantity  of  oil,  to  be  shipped  t  a  K 
or  his  agent's  indorsement  to  the  Plaintiffs  shipped  the  oil,  and  wrote 
purchaser,  and  in  aU  cases  when  he  their  broker  to  so  advise  defendant, 
manifests  an  intention  to  retain  this  which  he  did.  The  bill  of  lading  was 
/iM  disponendi  the  property  will  not  taken  to  plaintiffs'  order  or  assigns, 
pass  to  the  vendee;  Practically  the  They  indorsed  the  bill  of  lading  to 
difficulty  is  to  ascertain,  when  the  defendant  and  sent  it  with  invoice 
evidence  is  meagre  or  equivocal,  what  to  the  broker.  He  sent  these  papers 
the  real  intention  of  the  parties  was  to  defendant  The  ship  was  actually 
at  the  time.  It  is  properly  a  ques-  lost  before  the  papers  were  received 
tion  of  fact  for  the  jury,  under  proper  by  the  broker,  but  defendant  did  not 
instructions,  and  must  be  submitted  learn  of  it  until  two  hours  after  he 
to  them  unless  it  is  plain  as  matter  had  received  the  bill  of  lading  from 
of  law  that  the  evidence  will  justify  the  broker,  when  he  at  once  returned 
a  flnding  but  one  way.  AUen  v.  it.  Held,  that  the  title  had  passed. 
Williams,  12  Pick.  (Mass.)  297;  Stan-  Said  Erie,  J.:  <*The  contract  was  for 
ton  V.  Eager,  16  id.  467;  Stevens  v.  the  purchase  of  unascertained  goods, 
Boston  &  Wor.  R  Ca,  8  Gray  (Masa),  and  the  question  has  been,  when  the 
262;  Coggill  v.  Hartford  &  N.  H.  R.  property  passed.  For  the  answer  the 
Ox,  8  id.  545;  Moakes  v.  Nicolson,  19  contract  must  be  resorted  to,  and 
C.  R(N.a)290;  Gk>dtsv.Rose,17C.R  under  that  we  think  the  property 
229;  Tregelles  v.  Sewell,  7  H.  &  N.  passed  when  the  goods  were  placed 
574.*'  free  on  board  in  performance  of  the 
In  Wigton  ▼.  Bowley,  supra,  A  contract.  In  this  class  of  contracts 
ordered  a  car-load  of  flour  of  B,  at  an  the  property  may  depend,  according 
agreed  price  f.  a  b.,  and  authorized  to  the  contract*  either  on  mutual 
him  to  draw  for  the  price  at  ten  consent  of  both  parties,  or  on  the 
days'  sight.  B  delivered  the  flour  to  act  of  the  vendor  communicated  to 
a  carrier,  taking  a  receipt  in  which  the  purchaser,  or  on  the  act  of  the 
A  was  named  as  consignee,  and  sent  vendor  alone.    If  the  bill  of  lading 
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or  in  cash  on  arrival,^  or  though  the  seller  takes  a  bill  of  lading 
in  his  own  name  and  retains  it,  the  title  may  still  pass  upon  the 

had  made  the  goods  to  be  delivered  such   case  the  goods   become  the 

'to  the  order  of  the  consignee,'  the  property  of  the  vendee,  and  are  at 

passing  of  the  property  would  be  his  risk  from  the  time  they  are  pat 

clear.    The  biU  of  lading  made  them  on  board  the  vessel,**  citing  Magruder 

'to  be  delivered  to  the  order  of  the  v.  Gage,  83  Md.  344^  8  Am.  R.  177; 

consignor,*  and  he  indorsed  it  to  the  Appleman  v.  Michael,  48  Md.  269; 

order  of  the  consignee,  and  sent  it  to  Dutton  v.  Solomonson,  8  Bo&  A  PuL 

his  agent  for  the  consignee.    Thus,  683;  Fragano  v.  Long;  4  R  &  C  219; 

the  real  question  has  been  on  the  in-  Alexander  v.  €rardner,  1  Bing.  N.  CL 

tention  with  which  the  bill  of  lading  671. 

was  taken  in  this  form,  whether  the  See  also  Sarbecker  v.  State  (1886X 

consignor  shipped  the  goods  in  per-  65  Wis.  171,  56  Am.  R  624,  where  it 

formance  of  his  contract  to  place  is  said  that  the  title  wiU  pass  on  de- 

them  free  on  board,  or  for  the  pur-  livery  to  the  carrier,  even  though  the 

pose  of  retaining  control  over  them  purchaser  on  receiving  the  goods  at 

and  continuing  owner  contrary  to  his  place  of  residence  pays  the  pur- 

the  contract.    The  question  was  one  chase  price  there  to  the  seller's  agent, 

of  fact,  and  must  be  taken  to  have  To  like  effect:  State  v.  Wingfield 

been  disposed  of  at  the  trial;  the  (1898),  115  Ma  428,  22  a  W.  R  863, 

only  question  before  the  court  below  87  Am.  St  R.  406,  citing  State  v. 

or  before  us  being  whether  the  mode  Hughes,  22  W.  Va.  743. 

of  taking  the  bill  of  lading  neces-  G.  0.  D. —  As  to  the  effect  where 

earily  prevented  the  property  from  goods  are  sent  C.  O.  D.,  the  authori- 

passing.    In  our  opinion  it  did  not,  ties  are  in  conflict, 

under  the  circumstances.*'  In  State  v.  Intoxicating  Liquors 

iThus,  in  Farmers*  Phosphate  Ca  (1882),  78  Me.  278,  where  liquors  luid 

V.  GiU  (1888),  69  Md.  537,  16  AtL  R.  been  ordered  in  Maine  from  a  firm  in 

214, 1  L.  R  A  767,  9  Am.  St.  R  443,  Boston  to  be  sent  by  express  C.  O.  D., 

it  is  said :  '*  We  think  the  law  is  well  and  they  were  so  sent,  the  court  held 

settled  that  where  a  buyer  purchases  that  the  title  passed  on  the  delivery 

or  orders  a  specific  quantity  of  goods  to  the  carrier  in  Boston.    The  same 

to  be  shipped  to  him  from  a  distant  rule  was  adhered  to  in  a  case  of  the 

place,  and  the  seller  segregates  and  sale  of  **  butterine.**    State  v.  Peters 

appropriates   to   the    contract   the  (1897),  91  Me.  81,  39  AtL  R  342. 

specified  quantity  by  delivering  them  In  Com.  v.  Fleming  (1889),  ICO  Pa. 

to  a  vessel  designated  by  the  buyer,  St  138,  18  AtL  R  622,  17  Am.  St  R 

or,  in  the  absence  of  such  designation,  768, 5  L.  R  A  470,  where  the  question 

to  a  common  carrier,  the  mere  fact  was  as  to  the  place  of  sale  of  in- 

that  the  contract  contains  a  stipula-  toxicating  liquors  shipped  C.  O.  D. 

tion  that  they  are  to  be  paid  for  by  on  order  from  one  county  to  another, 

note  or  in  cash  on  arrival  does  not  it  was  held  that  the  title  passed  upon 

prevent  the  title  from  passing  or  delivery  to  the  carrier,  and  that  the 

make  either  payment  or  arrival  a  only  effect  of  the  terms  C.  O.  D.  was 

condition    precedent    thereta     In  to  make  the  carrier  the  agent  of  the 
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delivery  to  the  carrier  if  such  were  the  intention.^    Notice  of 
the  shipment  is  not  necessary  unless  stipulated  for.' 

seUer  to  collect  the  prioa  Three  and  does  not  send  it  to  vendee.  Straus 
judges  dissented.  State  v.  Carl  (1884),  v.  Wessel  (1876),  30  Ohio  St.  211 ;  Joyce 
48  Ark.  858,  51  Am.  R  565;  Pilgreen  t.  Swann  (1864),  17  C.  K  (N.  8.)  84  To 
V.  State  (1882),  71  Ala.  868;  Brech-  likeeffect:Hobartv.Littlefield(1881X 
wald  V.  People  (1886),  21  IlL  App.  213,  13  R.  L  341.  * 
are  similar.  Norfolk  Southern  R.  Ca  In  Joyce  v.  Swann,  supra,  the  oourt 
T.  Barnes  (1880),  104  N.  a  25,  and  said:  "It  is  true  that  the  bill  of  lad- 
Crook  V.  Cowan  (1870),  64  N.  CX  748,  ing  was  taken  in  the  names  of  the 
ajre  to  same  effect  sellers,  and  at  the  time  the  insurance 

On  the  other  hand,  in  State  ▼.  was  declared  was  unindorsed.    That 

O'Neil  (1885),  58  Vt  140,  56  Am.  R.  was  a  circumstanoe  which  was  well 

557  (see  also  O'Neil  y.  Vermont,  144  worthy  the  attention  of  the  jury  and 

U.  S.  823,  where  the  question  is  dis-  might  have  induced  them  to  come  to 

cussed,  but  writ  of  error  dismissed  a  contrary  conclusion.    But  if  they 

for   want  of  jurisdiction);  United  thought  that,  notwithstanding  this, 

States  v.  Shriver  (1885),  23  Fed.  R 184  there  were  other  circumstances  suffi- 

(S.  a  sub  nom.  People  v.  Shriver,  81  ciently  cogent  to  induce  them  to 

Alb.  L.  Jour.  163);  State  v.  Wingfield  come  to  the  conclusion  that  the  prop- 

(1898),  115  Ma  428,  22  &  W.  R  368,  erty  was  intended  to  pass,  I  am  of 

37  Am.  St  R  406,  where  intoxicating  opinion  that  the  mere  circumstance 

liquors  were  sent  C.  O.  D.,  it  was  held  of  the  form  of  the  biU  of  lading  and 

that  the  title  did  not  pass  until  pay-  of  the  invoice  being  transmitted  to 

ment  and  delivery.    So  also  United  [an  agent]  instead  of  to  [the  buyer] 

States  V.  Cline  (1885),  26  Fed.  R  515.  direct  was  not  sufficient  to  annihilate 

See  also  Wagner  v.  Hallack  (1877),  8  the  other  evidence   in   the   cause. 

Cola  176.  though  it  might  induce  the  jury  to 

A  consignee  to  whom  goods  are  pause.    The  cases  of  Wait  v.  Baker, 

shipped  C.  O.  D.  has  neither  title  nor  2  Elx.  1,  and  Browne  v.  Hare,  3  H.  &  N. 

right  of  possession  which  will  sus-  484,  4  id.  822,  appear  to  me  clearly  to 

tain  replevin  for  the  goods  against  establish  the  distinction  that  if,  from 

the  carrier,  before  payment  and  de-  all  the  facts,  it  may  fairly  be  inferre4 

livery.    Lane  v.  Chad  wick  (1888),  146  that  the  bill  of  lading  was  taken  in 

Mass.  68, 15  N.  E.  R  121.  the  name  of  the  seller  in  order  to  re- 

1  The  intention  governs,  and  title  tain  dominion  over  the  goods,  that 

may  pass  even  though  consignor  takes  shows  that  there  was  no  intention  to 

the  bill  of  lading  in  his  own  name  pass  the  property;  but  if  the  w]iole 


2  "The  general  rule  with  respect  to  buyer,  a  deliveiy  to  the  carrier,  etc., 

consignments  to  third  persons,  so  as  is  a  delivery  to  the  buyer.  Dawes  v. 

to  place  the  property  at  the  risk  of  Peck,  8  T.  R  330;  Cooke  v.  Ludlow, 

the  buyer,  is  that  notice  shall  be  2'Bos.  &  P.  (N.  R)  119."    Bradford  v. 

given.    Goom  v.  Jackson,  5  Esp  112.  Mar  bury  (1847),  12  Ala.  520,  46  Am. 

But  where  the  carrier  or  warehouse-  Dec.  264. 
man  is  named  or  indicated  by  the 
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§  741.  -1 —  Payment  of  freight  as  eyidence. —  It  has  been 
thought  in  a  few  cases  ^  that  the  fact  that  the  seller  was  to  pay 
the  freight  would  operate  to  prevent  the  passing  of  title  by 
delivery  to  the  carrier;  but  it  is  clear  that  this  is  not  conclusive 
and  that  the  title  will  pass  if  such  appears  to  be  the  intention, 
notwithstanding  such  an  agreement.' 

of  the  circumstances  lead  to  the  con-  v.  Woodhall,  118  Mass.  891;  Havens 

elusion  that  that  was  not  the  object,  v.  Grand  Island  L.  &  F.  Ga,  41  Neb. 

the  form  of  the  biU  of  lading  has  no  158,  59  N.  W.  R  681;  McLaughlin  v. 

influence  on  the  result"  Marston,  78  Wis.  670,  47  N.  W.  R. 

In  Hobart  v.  Littlefield,  9ujpra,  1058),  it  is  not  conclusive,  and  the  title 
where  the  bill  of  lading  had  been  will  nevertheless  pass  if  such  appears 
issued  to  the  seUers  and,  having  to  have  been  the  intention.  Neimeyer 
been  indorsed  in  blank,  had  been  at-  Lumber  Ga  v.  Burlington  R.  Ca,  54 
tached  to  a  draft  on  the  buyer,  the  Neb.  821,  74  N.  W.  R  670,  40  L.  R  A. 
court  said:  **  In  the  present  case  the  534;  Wagner  v.  Breed,  29  Neb.  720; 
title  might  pass  on  the  completion  Mee  v.  McNider  (1888),  109  N.  Y.  500, 
of  the  bargain,  and  the  selection  and  17  N.  E.  R  424;  Hobart  v.  Littlefield, 
appropriation  of  the  cotton  to  that  13  R  L  341;  TregeUes  v.  Sewell,  7 
purpose,  in  such  a  manner  that  the  HurL  &  Nor.  574;  Dunlop  v.  Lam- 
goods  would  be  at  the  buyer's  risk  bert,  6  CL  &  Fin.  600. 
and  yet  the  seller  retain  possession  F.  0.  B.— This  agreement  that  the 
of  them  by  himself  or  by  the  master,  seUer  shall  pay  the  freight  often 
as  his  bailee  and  agent,  until  paid,  takes  the  form  of  an  ag^reement  to 
If  the  retention  of  the  bill  of  lading  deliver  tab.  (free  on  board)  at  a 
was  merely  to  retain  the  possession  certain  place.  The  initials  t  a  b.,  it 
of  the  cotton  for  this  purpose,  then  is  said,  have  a  well-defined  meaning 
the  title  aifd  the  risk  belonged  to  the  of  which  the  courts  takes  judicial 
defendants  [the  buyers]."  cognizance;  they  are  not  ambiguous 

But,  as  will  be  seen  in  a  following  and  admit  of  no  parol  explanation; 

chapter,  the  seller  may  adopt  this  as  they  mean  that  the  seller  is  to  de- 

a  method  of  retaining  security  for  liver  the  goods  at  the  point  named 

the  price,  and  in  such  a  case  the  title  free  of  oost«  or  charges  of  transporta- 

will  not  pass  until  payment  or  tender  tion.    Sheffield  Furnace  Oa  v.  Hull 

of  the  prica    See  chapter  VI.  follow-  Coal  &  Coke  Ca  (1893),  101  Ala.  446, 

ing.  14  S.  R  672;   Capehart   v.  Furman 

1  See,  per  Holroyd,  J.,  in  Fragano  Farm  Improvement  Ca  (1898),  108 
V.  Long,  4  a  4Sk  a  219.    See  also  De-  Ala.  671, 16  a  R  627. 

vine  V.  Edwards,  101  lit  188.  Where  the  point  at  which  the  goods 

2  Though  the  fact  that  the  seller  are  to  be  delivered  £  a  b.  is  the  place 
pays  the  freight  is  some  evidence,  of  shipment,  the  letters  mean  that 
perhaps  prima  facie  evidence,  that  the  goods  are  there  to  be  put  on  board 
the  title  has  not  passed  (Berger  v.  the  vehicle  for  transportation  free 
State,60  Ark.20,  6  a  W.  R  15;  Suit  from  cartage  or   loading   charges. 
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On  the  other  hand,  the  fact  that  the  purchaser  is  to  pay  the 
freight  is  evidence  that  the  carriage  is  at  his  risk;  but  this  like- 
wise is  not  conclusive,  for  the  agreement  of  the  parties  may 
be  such  that  the  seller  retains  the  title  for  security  or  other- 
wise, notwithstanding  a  delivery  to  the  carrier  for  carriage  at 
the  expense  of  the  purchaser.^ 

§  742. Agreement  that  goods  shall  not  be  paid  for 

nnless  they  arrive. —  So  notwithstanding  such  a  delivery  to 
the  carrier  as  will  pass  the  title  to  the  property,  it  may  be  evi- 
dent from  the  agreement  of  the  parties  that  the  goods  were 
not  to  be  paid  for  unless  they  reached  their  destination,  and  if 
such  was  the  agreement  it  will  be  given  effect'    In  dealing 

Ex  parte  Rosevear  China  Clay  Ca  supply  to  B  one  thousand  tons  of 

(1879),  11  Ch.  Div.  560;  Silberman  v.  coal,  delivered  at  Rangoon  alongside 

Clark  (1884),  96  N.  Y.  52d.  craft,  etc.,  as  might  be  directed  by 

When  the  point  named  is  the  point  B:  the  price  to  be  45&  per  ton  deliv- 

of  destination,  they  mean  that  the  ered  at  Rangoon;  payment,  one-half 

seller  is  to  pay  the  freight  to  that  of  invoice  value   by  bill  at  three 

point.    Ejiapp  Electrical  Works  v.  months  on  handing  bills  of  lading 

N.  Y.  Insulated  Wire  Ca  (1895),  157  and  policy  of  insurance  to  cover  the 

111456,  42  N.  R  R.  147;  Miller  v.  Sea-  amount,  or  in  cash  at  five  per  cent 

man  (1896),  176  Fa.  St  291,  85  AtL  R  discount  at  A's  option;  and  the  bal- 

184  ance  in  cash  on  right  delivery  at 

Where  the  language  is,  **  Prices  Rangoon.  A  chartered  a  ship  in  pur- 

t  o,  bi"  at  a  price  named,  it  indicates  suance  of  his  contract  and  shipped 

the  cost  of  the  goods  to  the  buyer  at  on  board  one  thousand  one  hundred 

that  plaoei   Neimeyer  Lumber  (}a  v.  and  sixty-six  tons  of  coal,  and  deliv* 

Burlington,  etc  R.  Ca  (1898),  54  Neb.  ered  to  B  the  bill  of  lading  and  a  pol- 

821,  74  N.  W.  R.  670,  40  L.  R  A.  634  icy  covering  half  the  invoice  price. 

Under  an   agreement  to  deliver  and  B  paid  the  half  invoice  price. 

1  a  bi  at  maker's  shop,  the  goods  are  On  the  voyage  the  ship  becaixie  dis- 

delivered  and  title  passes  when  goods  abled,  and  the  master  chartered  an- 

placed   on  the  cars  for  shipment,  other  vessel  and  transhipped  eight 

though  the  bill  of  lading  may  not  hundred  and  fifty  tons  of  the  coal  at 

actually  be  issued  and  dated  until  a  45&  per  ton  freight  to  Rangoon.    On 

few  days  later.    Congdon  v.  Kendall  arrival  at  Rangoon  the  master  of 

(1898X  53  Neb.  282,  78  N.  W.  R  659.  this  latter  vessel  offered  the  coal  to 

1  See  second  chapter  following.  B's  agent  for  B  on  payment  of  the 

'This  is  clearly  shown  by  the  fa-  45&  freight;  this  offer  was  refused, 

mous  case  of  The  Calcutta  Ca  v.  De  and  the  coals  were  afterwards  put  up 

Mat^  (1863),  82  L.  J.  Q.  B.  322,  33  id.  for  sale  by  auction  by  direction  of 

214    In  that  case  A  contracted  to  the  master,  and  were  purchased  bona 
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With  cases  of  this  nature  care  must  be  taken  to  discriminate 
between  those  like  the  ones  now  under  consideration,  which 
involve  the  question  merely  of  such  designation  and  delivery 
as  will  suffice  to  change  an  executory  into  an  executed  con- 
tract^ and  those  previously  considered,  which  involve  the  ques- 

flde  by  B*8  agent  for  B  at  25&  per  tain  the  half  of  the  invoice  price  that 
ton,  tliat  being  the  best  price  that  had  been  paid  to  him;  that  A  was 
could  be  obtained  for  them  there.  A  bound  to  have  deUvered  to  B  at  Ran- 
brought  an  action  against  B  to  re-  goon  so  much  of  the  coal  as  arrived 
cover  for  the  other  half  of  the  in-  there;  that  the  offer  of  the  coal  at 
voice,  or  at  least  for  the  eight  hun-  Rangoon  on  condition  of  paying  the 
dred  and  fifty  tons  which  B  had  freight  of  45a  per  ton  was  not  a  de- 
obtained  as  aforesaid;  and  B  brought  livery  in  accordance  with  the  con- 
an  action  against  A  to  recover  back  tract,  and  therefore  that  A  was  not 
the  amount  of  the  half  invoice  paid  entitled  to  deniand  from  B  any  part 
to  him.  The  two  cases  were  argued  of  the  residue  of  the  invoice  price; 
together.  In  the  court  of  Queen's  and  temble,  by  WiUes,  J.,  that  B 
Bench  it  was  held  by  Cockbum,  C.  J.,  might  sue  A  for  the  non-delivery  at 
and  Wightman,  J.,  that  by  the  con-  Rangoon,  and  recover  as  damages 
tract,  though  the  property  in  the  coal  the  difference  between  the  25&  per 
passed  to  B  on  the  shipment  and  de-  ton  which  B  paid  to  get  the  coal  and 
livery  of  the  shipping  documents,  A  the  22&  6d.  which  B  was  to  have  paid 
was  bound  to  deliver  the  coal  at  Ran-  under  the  contract  By  Martin  and 
goon,  and  not  having  delivered  any  Pigott,  BR,  held,  that  the  property 
(as  the  purchase  by  B*s  agent  was  no  in  the  coal  did  not  pass  to  B,  but  that, 
delivery  under  the  contract)  he  was  by  the  special  terms  as  to  payment, 
liable  to  refund  to  B  the  half  which  A  was  entitled  to  keep  the  half  price 
he  had  received  of  the  purchase-  paid  him,  but  that  he  could  not  re- 
money  and  for  damages  for  the  non-  cover  more,  since  he  had  not  deliv- 
delivery.  By  Blackburn  and  Mellor,  ered  the  coal  at  Rangoon  pursuant 
J  J.,  it  was  held  that  the  property  in  to  his  contract;  by  Williams,  J.,  that 
the  coal  passed  to  B,  the  right  of  A  the  property  in  the  coal  passed  to  B 
to  the  second  half  of  the  price  being  on  the  shipment  and  delivery  of  the 
contingent  on  the  right  delivery  at  shipping  documents;  but  that  A  was 
Rangoon ;  and  that,  therefore,  under  bound  to  deliver  the  coal  at  Rangoon, 
the  circumstances  that  had  occurred,  and  that,  as  he  had  not  done  so,  B 
neither  party  had  any  right  of  action  was  entitled  to  recover  back  the  half 
against  the  other.  On  appeal  to  the  price  paid,  and  also  any  damages  sus- 
ezchequer  chamber  it  was  held  by  tained  by  A's  breach  of  contract  in 
Erie,  C.  J.,  Willes,  J.,  and  Channel  1,  B.,  not  delivering  the  coaL  An  extract 
that  the  property  in  the  coal  passed  from  the  opinion  of  Blackburn,  J., 
to  B  on  A's  shipping  it  on  board  and  which  was  approved  by  a  majority 
delivering  to  B  the  bills  of  lading  of  the  judges,  will  be  found  in  the 
and  policy  of  insurance;  and  that  A  text  of  the  following  section, 
having  done  this  was  entitled  to  re- 
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tioQ  whether  a  delivery  to  a  carrier  is  a  good  acceptance  and 
receipt  to  satify  the  statute  of  frauds.^  In  several  cases  of  the 
first  kind  authorities  upon  the  latter  question  have  erroneously 
been  deemed  controlling  though  the  true  question  was  clea'tly 
different. 

§743, Further  of  the  Intention. —  Upon  this  ques- 
tion of  intention  the  language  of  Lord  Blackburn  in  the  lead- 
ing case '  cited  in  the  note  has  been  often  quoted  with  approval : 
^  There  is  no  rule  of  law  to  prevent  the  parties  in  cases  like 
the  present  from  making  whatever  bargain  they  please.  If 
*  they  use  words  in  the  contract  showing  that  they  intend  that 
the  goods  shall  be  shipped  by  the  person  who  is  to  supply 
them,  on  the  terms  that  when  shipped  they  shall  be  the  con- 
signee's property  and  at  his  risk,  so  that  the  vendor  shall  be 
paid  for  them  whether  delivered  at  the  port  of  destination  or 
not,  this  intention  is  effectual.  Such  is  the  common  case  where 
goods  are  ordered  to  be  sent  by  a  carrier  to  a  port  of  destina- 
tion. The  vendor's  duty  is  in  such  cases  at  an  end  when  he 
has  delivered  the  goods  to  the  carrier;  and  if  the  goods  per- 
ish in  the  carrier's  hands,  the  vendor  is  discharged  and  the 
purchaser  is  bound  to  pay  him  the  price.' 

§  744» .  "  If  the  parties  intend  that  the  vendor  shall 

not  merely  deliver  the  goods  to  the  carrier,  but  also  under- 

1  Thus  it  is  said  in  Wait  v.  Baker  payment  or  aubaequently  by  part  ao- 

(1848),  2  Exch.  1:    ^'It  may  be  ad-  ceptoTtce,  then  there  is  no  doubt  that 

mitted  that  if  goods  are  ordered  by  the  property  passes  by  such  delivery 

a  person,  although  they  are  to  be  se-  to  the  carrier."     See  also  Cross  v. 

lected  by  the  vendor  and  to  be  deliv-  O'Donnell  (1871X  44  N.  Y.  661,  4  Am. 

ered  to  a  oommon  carrier  to  be  sent  Tt  721.    The  distinction  between  ao- 

to  the  person  by  whom  they  have  ceptance  and  delivery  to  satisfy  the 

been  ordered,  the  moment  the  goods,  statute  of  frauds  and  delivery  to  pass 

which  have  been  selected  in  pursu-  the   title   generally  is  commented 

ance  of  the  contract,  are  delivered  to  upon  in  Hobart  ▼.  Littlefield  (1881), 

the  carrier,  the  carrier  becomes  the  18  R.  L  341. 

agent  of  the  vendee,  and  such  a  de-  **  Calcutta  Ca  v.  De  Mattos,  82  Lb 
livery  amounts  to  a  delivery  to  the  -  J.  Q.  K  822,  88  id.  214,  in  Ex.  Ch. 

vendee;  and  if  there  is  a  binding  con-  *  Citing  Dunlop  v.  Lambert,  6  CL 

tract  between  the  vendor  and  vendee,  &  Fin.  60(X 
either  by  note  in  writing  or  by  part 

621 


•    k 


7^^  T46.]  LAW  OP  SALE.  [book  II. 


isak^  that  they  shall  actually  be  delivered  at  their  destination, 
aad  express  such  intention,  this  also  is  effectoal.  In  snch  a 
ca$e«  if  the  goods  perish  in  the  hands  of  the  carrier,  the  vendor 
is  ftot  only  not  entitled  to  the  price,  but  he  is  liable  for  whatever 
damage  may  have  been  sustained  by  the  purchaser  in  conse- 
quence of  the  breach  of  the  vendor's  contract  to  deliver  at  the 
place,  of  destination.^ 

§  745. .  ^^  But  the  parties  may  intend  an  intermediate 

state  of  things;  they  may  intend  that  the  vendor  shall  de- 
liver the  goods  to  the  carrier;  and  that  when  he  has  done  so 
he  shall  have  fulfilled  his  undertaking,  so  that  he  shall  not  be 
liable  in  damages  for  a  breach  of  contract  if  the  goods  do  not 
reach  their  destination,  and  yet  they  may  intend  that  the 
whole  or  part  of  the  price  shall  not  be  payable  unless  the  goods 
do  arrive.  They  may  bargain  that  the  property  shall  vest  in  the 
purchaser  as  owner  as  soon  as  the  goods  are  shipped,  that  then 
they  shall  be  both  sold  and  delivered,  and  yet  that  the  price  (in 
whole  or  in  part)  shall  be  payable  only  on  the  contingency  of 
the  goods  arriving,  just  as  they  might,  if  they  pleased,  contract 
that  the  price  should  not  be  payable  unless  a  particular  tree 
fall,  but  without  any  contract  on  the  vendor's  part  in  the  one 
case  to  procure  the  goods  to  arrive,  or  in  the  other  to  cause 
the  tree  to  fall." 

§  746.  Goods  must  be  sent  in  conformity  with  order. — 

But  in  order  that  the  delivery  of  the  goods  to  the  carrier  shall 
operate  to  pass  the  title  to  the  consignee,  it  is  essential  that 
the  goods  so  delivered  shall  conform  in  quantity  and  quality 
with  the  order  given  for  them,  and  be  sent  at  the  time  and  in 
the  manner  agreed  upon.  If,  therefore,  the  vendor  sends  more 
or  less  than  the  quantity  ordered  or  of  a  different  quality,'  or 

1  Citing  Dunlop  ▼.  lAinbert,  supra,  order  and  imposed  no  obligation  on 

'In  Barton  v.  Kane  (1863),  17  Wi&  the  defendant  without  showing  an  ao- 

87,  84  Am.  Dea  728,  an  order  for  five  ceptance  in  fact  by  him  after  the 

thousand   cigars   was   given.     The  cigars  were  received,  the  burden  of 

vendor  sent  five  thousand  six  hun*  which  was  upon  the  plaintiff.  Tooon- 

dred  and  twenty-fiva  Said  the  court:  stitute  a  deUvezy  to  the  carrier,  a  de- 

"  This  was  no  compliance  with  the  livery  to  the  consignee,  so  as  to  pass 
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at  a  different  time,  or  in  a  different  manner,^  or  otherwise  ma- 
terially vary  from  the  order,*  the  title  will  not  pass  nnless  the 

the  title  and  make  the  consignee  lia-  ordered,  all  in  an  indistinguishable 
ble  for  goods  sold  and  delivered,  the  mass,  the  consignee  might  reject  the 
goods  must  correspond  in  quantity  as  whole  consignment) ;  Cunliff  e  v.  Har- 
weU  as  quality  with  those  named  in  risen  (1851),  6  Ex.  903  (to  same  effect); 
the  order. .  Bruce  ▼.  Pearson,  8  Johns.  Rommel  t.  Wingate  (1869),  103  Mass. 
(N.  Y.)  584  and  Downer  v.  Thomp-  827;  Hart  ▼.  Mills  (1846),  15  M.  &  W. 
son,  2  Hm  (N.  Y.X  187,  are  clear  upon  85;  Dixon  ▼.  Fletcher  (1887),  8  M.  & 
this  question,  and  though  the  latter  W.  145  (though  if  he  holds  them 
was  reversed  in  the  court  of  errors  without  ohjecting  within  a  reason- 
(6  Hill,  208X  the  main  point  of  re-  able  time,  he  waives  the  defect);  Ellis 
versal  cannot  arise  here.  There  can  v.  Roche  (1874),  73  HL  280. 
be  no  pretense  that  the  six  hundred  The  same  rule  applies  where  the 
and  twenty-five  extra  cigars  were  sent  vendor  sends  less  than  was  ordered, 
out  of  an  abundance  of  caution,  and  though  if  the  purchaser  assents  or 
to  insure  a  scriptural  compliance  with  accepts  the  goods  the  variance  may 
the  order.  They  were  sent  to  fill  up  be  waived.  Richardson  v.  Dunn (1841), 
the  case  and  the  defendant  was  2  Q.  R  218,  42  Eng.  Ck)m.  L.  645; 
charged  with  their  price.  To  entitle  Downs  v.  Marsh  (1860),  29  Ck>nn.  409. 
himself  to  recover  under  these  cir-  So  if  the  goods  sent  are  of  a  differ- 
cumstances  the  plaintiff  should  have  ent  kind.  Grardner  v.  Lane  (1865),  9 
shown  that  the  defendant  actually  Allen  (Mass.),  492,  85  Am.  Dec.  779; 
received  and  accepted  the  cigars  Barton  v.  Kane  (1863),  17  Wi&  88,  84 
sent,  upon  the  terms  indicated  in  Am.  Dec.  728.  The  burden  is  on  the 
the  plaintiff's  letter  notifying  him  seller  to  show  that  he  complied  with 
of  the  consignment.''  To  the  same  the  terms  of  the  order.  Wolf  v. 
effect  are  Larkin  v.  Mitchell  Lum-  Dietzsch  (1874),  75  IlL  205. 
ber  Ca  (1879),  42  Mich.  296,  8  N.  W.  ^  If  the  seller  disregards  the  in- 
B.  904  (In  this  case  plaintiff  had  sent  structions  of  the  buyer  as  to  the 
more  shingles  than  defendant  had  method  of  shipment  or  the  carrier  to 
ordered;  defendant  'Mn  good  faith,  be  employed,  the  title  does  not  pass 
and  for  plaintiff's  benefit  took  them  and  the  goods  are  at  the  seller's  risk. 
in  charge  as  goods  consigned  for  sale  Wheelbouse  v.  Parr  (1886),  141  Mass. 
but  not  purchased,  and  advanced  593,  6  N.  R  R  787;  Hills  v.  Lynch 
the  freight  charges; "  while  so  situ-  (1864),  8  Robt  (N.  Y.)  42.  As  where 
ated  the  shingles  were  destroyed  by  the  goods  are  ordered  to  be  sent  by 
accidental  fira  Held,  that  the  title  water  but  are  shipped  by  land  car- 
te the  excess  did  not  pass  and  the  rier.  Corning  v.  Colt  (1830),  5  Wend, 
consignee  could  recover  from  the  (N.  Y.)  253.  So  where  the  goods  are 
consignor  the  amount  paid  for  ordered  shipped  from  a  certain  place 
freight);  Levy  v.  Green  (1859),  1  E.  (Jones  v.  Schneider  (1875),  22  Minn. 
^  £.  969, 102  Eng.  Com.  L.  968  (where  279),  or  at  a  certain  time  (Hoover  v. 
it  was  held  that  if  the  consignor  sent  Maher  (1892),  51  Minn.  269,  53  N.  W. 
less  than  were  ordered  of  a  particu-  R.  646). 

lar  kind,  and  also  other  goods  not  ^In  Woodruff  v.  Noyes  (1843),  15 
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purchaser  accepts  them.  A  fortiori  if  goods  are  sent  without 
being  ordered  no  title  passes  unless  they  are  accepted. 

§  747.  Due  care  mnst  be  used  in  shipping. —  And  not  only 
must  the  goods  conform  in  quantity  and  quality  with  the  order 
and  be  sent  in  the  manner,  if  any,  designated  by  the  buyer, 
but  the  seller  must  also,  if  he  would  pass  the  title  and  cast  the 
risk  upon  the  buyer,  take  such  precautions  as  to  packing,  di- 
recting and  shipping  the  goods  as  are  reasonably  necessary  to 
secure  their '  safe  arrival  at  their  place  of  destination.  If  he 
neglects  to  do  this,  and  the  goods  are  thereby  lost^  the  buyer 
will  not  be  liable  for  the  price.^ 

§  748. Remedy  over  against  earrier  must  be  pre- 

seryed. —  And  so,  "while  it  is  the  rule  that  the  delivery  of 
goods  bought,  to  a  carrier  to  be  conveyed  to  the  vendee,  is  a 
complete  delivery  to  the  latter,  and  vests  the  property  in  the 
goods  in  him,  yet  the  delivery  to  a  carrier  is  incomplete  to 
charge  the  vendee  for  the  price  of  the  goods  if  lost,  unless  the 
vendor,  in  so  delivering  them,  exercises  due  care  and  diligence 
so  as  to  provide  the  consignee  with  a  remedy  over  against  the 
carrier." ' 

But  where  goods  are  ordered  to  be  shipped,  and  no  other  in- 
structions are  given,  the  seller  has  implied  power  to  avail  him- 

Gonn.  835.  the  goods  were  ordered  iff  could  not  recover  for  the  goods, 

shipped  "  to  the  care  of  F.  W.  Bush-  •  but  the  supreme  court  reversed  this, 

nell,"  but  they  were  not  so  shipped,  holding  that  there  was  a  sale  and 

Heidy  that  the  purchaser  was  not  constructive   delivery,  and   that 

bound  to  accept  them.  plaintiff  could  recover  unless  it  were 

In  Garretson   v.  Selby  (1878),  87  shown  that  this  transposition  of  the 

Iowa,  529,  18  Am.  R  14,  it  appeared  initials  caused  the  loss, 

that  H.  W.  Selby  had  ordered  goods  i  Finn   v.  Clark  (18S5),  10   Allen 

of  plaintiff.    Selby  was  a  member  of  (Mass.),  479,  12   AUen.   522.    Goods 

the  firm  of  H.  W.  Selby  &  Ga,  but  must  be  properly  packed  and  pio- 

plaintiff  did  not  know  of  the  exist-  tected.    Wilson  v.  Fruit  Ca,  11  Ind. 

ence  of  the  firm.    The  goods  were  App.  89,  88  N.  E.  R.  827. 

shipped   directed  (by  mistake)  to  > Clarke  v.  Hutchins,  14  East»  475; 

W.  H.  Selby,  but  never  came  to  the  Buckman   v.   Levi,  3   CampU  414; 

possession  of  H.  W.  Selby  or  his  firm.  Ward  v.  Taylor,  56  DL  494. 
The  court  below  held  that  the  plaint- 
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self  of  the  usual  and  appropriate  means  to  accomplish  that  re- 
sult. If,  therefore,  for  example,  the  carrier  will  not  accept 
goods  of  a  certain  kind  for  transportation  without  a  stipulation 
limiting  his  liability,  the  seller  having  general  instructions  to 
ship  by  such  a  carrier  has  been  held  to  have  implied  power  to 
stipulate  for  such  a  release.^ 

§  749.  Duty  to  insure. —  "  In  the  absence  of  a  special 

contract,"  it  is  said,'  "  the  seller  of  goods  is  not  bound  to  in- 
sure, nor  to  impart  any  information  upon  the  subject  of  insur- 
ance." But  such  an  obligation  may  undoubtedly  be  imposed 
by  agreement,  or  instructions,  or  even  by  a  course  of  dealing 
to  that  effect.' 

§750.  What  constitntea  delirery  to  the  carrier. —  The 

question,  what  constitutes  such  a  delivery  to  the  carrier  in  these 
cases  as  will  amount  to  an  appropriation  of  the  goods  to  the 
contract,  has  occasioned  some  difficulty.  No  inflexible  rule 
can  be  laid  down,  but,  in  general,  it  must  be  such  an  act  as  un- 
conditionally and  unreservedly  places  the  goods  in  the  posses- 
sion and  under  the  control  of  the  carrier.*  "  What  amounts  to 
a  delivery  to  carriers,"  it  was  said  in  one  case,*  "  may  some- 
times be  a  question  of  fact  for  a  jury;  ordinarily,  delivery  at 
their  wharf,  freight  house  or  warehouse,  and  bringing  it  to  the 
notice  of  the  servants  of  the  carriers,  would  be  so  considered. 
A  delivery  at  a  wharf  may  be  of  itself  an  incomplete  act,  to  be 
explained  by  what  has  preceded  it  or  by  what  takes  place  sub- 
sequently.*   No  one  would  contend  that  if  the  [goods]  had 

1  Stafford  v.  Walter,  67  HL  83.  Ca  v.  Nettleship,  L.  R  3  O.  P.  499, 

2Bartlett  t.  Jewett,  98  Ind.  206.  502;  Packard  y.  Getman,  6  Cow.  (N. 

See  also  Elmore  t.  Kearney,  23  La.  Y.)  757,  16  Am.  Dec.  475;  Railroad 

Ann.  47a  Ckx  v.  Barrett,  86  Ohio  St  44a    See 

>See    New   York   Tartar   Ca  ▼.  also  Schmidt  ▼.  Nunan,  63  CaL  37  L 
French,  154  Pa.  St  273, 26  AtL  R  425.       Where  the  contract  is  for  the  sale 

4  See  Mechem's  Hutchinson  on  Car-  of  a  car-load  or  a  boat-load,  etc«,  the 

riers,  §  94  e^  aeg.  title  does  not  pass  until  the  car,  boat^ 

«  Hobart  v.  Littlefield  (1881),  13  B.  L  eta,  is  f ulL    Rochester,  eta  Oil  Ca 

841.  V.  Hughey,  56  Pa.  St  322;  Hays  v. 

•Citing  The  M.  K.  Rawley,  2  Low.  Pittsburgh  Packet  Ca,  83  Fed.  It 

Dea  447;  British  Colombia  Sawmill  552. 
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been  merely  delivered  on  the  wharf,  and  no  information  given 
to  the  master  or  his  servants  of  the  purpose  for  which  it  was 
delivered,  he  could  be  considered  as  having  received  it,  either 
so.as  to  bind  his  owners  or  as  agent  of  the  buyer." 

5.  Of  Appropriation  where  Goods  Consigned  on  Account  of 

Previous  Advances. 

%  751.  How  when  goods  consigned  on  acconnt  of  previous 
advances. —  Analogous  to  the  question  of  the  last  sections  is 
that  which  arises  when  advances  have  been  made  by  one  per- 
son to  another  upon  the  strength  of  consignments  thereafter 
to  be  made.  The  question  here  is  what  appropriation  is  suffi- 
cient to  fix  the  goods  with  a  lien  or  charge  for  the  advance- 
ments. It  most  frequently  arises  where  the  advances  have 
been  made  by  a  factor,  and  this  aspect  of  the  question  has  been 
considered  in  another  work;^  but  some  general  statement  of 
the  rules  seems  desirable  here. 

§  752.  .  Upon  this  question  the  authorities  are  in  con- 
flict, one  line  of  cases  holding  that  no  lien  or  charge  will  attach 
until  the  goods  are  actually  in  the  possession  of  the  consignee,' 
while  another  line  maintains  that  where  advances  have  pre- 
viously been  made  in  reliance  upon  a  promise  to  subsequently 
consign  goods,  a  delivery  to  a  common  carrier  consigned  to 
the  creditor  is  sufficient.*    The  true  rule  seems  to  be  that  laid 

1  Meohem  on  Agency,  §  lOSoL  to  pay  the  advance  or  pay  any  in- 

2  Saunders  v.  Bartlett,  12  Heisk.  debtednees,  he  may  or  may  not  com- 
(Tenn.)  816;  Oliver  v.  Moore,  id.  482;  ply  with  his  contract  He  may  ship 
Woodruff  V.  NashviUe,  etc.  R  Ca,  2  it  to  C,  or  he  may  ship  it  to  B  upon 
Head  (Tenn.),  87.  conditions.    As  owner  he  can  dis- 

>  Elliott  V.  Cox,  48  Ga.  39;  Harde-  pose  of  it  as  he  please&    But  if  he 

man  v.  De  Vaughn,  49  6a.  696;  Wade  actually  ships  it  to  B  in  pursuance  of 

V.  Hamilton,  80  Ga.  450;  Nelson  v.  his  con tract»  the  title  vests  in  B  upon 

Railroad  Ca,  2  IlL  Appi  180.  the  shipment    The  highest  evidence 

In   Bailey   v.  Hudson   R  R  Ca  that  he  has  done  so  is  the  consign- 

(1872),  49  N.  T.  70,  it  is  said:  "If  A  ment  and  unconditional  delivery  to 

has  property  upon  which  he  has  re-  B  of  the  bill  of  lading." 
oeived  an  advance  from  B  upon  an       In  Desha  v.  Pope  (1844),  6  Ala.  690^ 

agreement  that  he  will  ship  it  to  B  41  Aul  Dea  76,  it  is  said:  *'  The  mere 
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down  by  Chief  Justice  Eedfield  in  Vermont,  that  in  order  to 
give  to  the  party  making  the  advances  a  charge  upon  the  goods 
consigned,  bat  not  actually  received,  two  things  must  concur : 

1.  The  consignment  must  be  in  terms  to  the  creditor;  and 

agreement  to  ship  goods  in  satisfac-  principal,  whenever  the  suretyship 
tion  of  antecedent  advances  wiU  not,  has  resulted  from  the  nature  of  the 
in  general,  give  the  factor  or  con-  agency,  or  the  express  arrangement 
signee  a  lien  upon  them  for  his  gen-  of  the  parties,  or  it  has  been  under- 
eial  balance,  until  they  come  to  his  taken  upon  the  footing  of  such  a 
actual  possession;  but  if  there  is  a  lien.  Whether  or  not  the  given  con- 
specific  pledge  or  appropriation  of  signment  is  to  be  considered  as  made 
certain  ascertained  goods,  accompa-  to  cover  a  general  balance  of  ao- 
nied  with  the  intention  that  they  count  will  depend  upon  the  special 
shaUbeasecurity,  or  the  proceeds  as  arrangements,  agreement  and  un- 
a  payment,  and  they  are  deposited  derstandingof  the  parties;  but  where 
with  a  bailee,  then  the  property  is  such  an  arrangement  exists,  and  the 
changed,  and  vests  in  the  individual  consignment  is  made  in  pursuance 
to  whom  they  are  to  be  delivered  by  of  it,  and  there  is  nothing  else  in  the 
the  depositary."  case  which  is  inconsistent  with  the 
In  Valie  v.  Cerr6  (1865),  86  Ma  575,  hypothesis,  the  case  would  be  gov- 
88  Am.  Dec.  161,  it  is  said:  "Where  erned  by  the  same  principle,  and  a 
acceptances  have  actually  been  given  delivery  to  the  carrier  wiU  be  con- 
upon  the  faith  of  a  consignment  by  sidered  as  a  constructive  delivery  to 
bill  of  lading,  there  can  be  no  doubt  the  consignea  In  such  case  the 
that  the  consignee  acquires  such  a  shipment  and  delivery  of  the  goods 
lien  or  property  in  the  goods  as  no  to  the  carrier,  under  the  bill  of  lad- 
subsequent  act  of  conveyance  can  ing,  amounts  to  a  specific  appropria- 
divest;  such  an  acceptance  is  held  tion  of  the  property  with  an  inten- 
to  be  an  advanoe  upon  the  particu-  tion  that  it  shall  be  a  security  or  a 
lar  shipment.  Where  there  has  been  payment  to  the  consignee  for  the 
no  advanoe  or  acceptance  expressly  advances  he  has  made." 
made  upon  the  particular  consign-  In  an  Illinois  case  it  was  held  that 
ment,  and  the  question  is  only  of  a  a  consignor  who  had  put  goods  into 
general. balance  of  account  for  pre-  the  possession  of  a  comipon  carrier 
vious  advances,  the  case  differs  not  to  be  carried  and  delivered  to  a  fac- 
so  much  in  principle  as  in  the  evi-  tor  in  pursuance  of  a  preceding  ar- 
dence  required  to  establish  the  lien,  rangement  and  to  apply  on  prior 
It  matters  not  whether  the  lien  for  advances,  and  had  taken  a  bill  of 
a  balance  of  account  arises  by  oper-  lading  in  the  factor's  name,  had,  be- 
ation  of  law  from  the  usage  of  trade,  fore  the  shipment  of  the  goods  and 
or  from  the  positive  and  special  before  the  delivery  of  the  bill  of 
agreement  and  understanding  of  the  lading  to  the  factor,  the  right  to 
parties;  and  it  may  extend  to  all  change  the  destination  of  the  goods 
sums  for  which  a  factor  has  become  and  that  the  carrier  was  bound  to 
liable  as  surety  or  otherwise  for  his  obey  such  directions.    Lewis  v.  Ga- 

627 


§  752.]  LAW  OP   SALE.  [book  It, 

2,  the  advances  must  have  been  made  upon  the  faith  of  this 
particular  consignment.^  These  cases  are  of  coarse  distinct  from  ' 
those  in  which  advances  have  been  made  in  reliance  upon  a 
particular  shipment  of  which  constructive  delivery  has  been 
made  by  the  transfer  of  the  bill  of  lading  or  other  like  docu- 
ment.' 

lena,  etc.  R.  Co,  40  BL  28L    Same  6  Mont  825,  61  Am.  R.  5L    See  also 

point:   Strahom    v.    Union    Stock  Grosvenor  ▼.  Phimps  (18ilX  2  Hill 

Yard  Ckx,  43  HL  424^  92  Am.  Dec.  142L  (N.  Y.),  147;  Bonner  ▼.  Manh  (1848), 

iln  Davis ▼.  Bradlej (1855),  28  Yt  10  Sm.  ^ M.  (Mis&)  870,  48  Am.Dea 

118,  05  Am.  Dea  220,  approving  Hoi-  754. 

brook   Y.  Wight  (1840),    24  Wend.       'As  in  First  Nat  Bankv.  Dear- 

(N.  Y.)  109,  86  Am  Dec.  007.    To  bom  aB74X  115  Masa  219,  15  Am  B. 

the  same  effect:  Hodges  ▼.  Kimball  92;  De  Wolf  v.  GJardner  (1853)^  IB 

(1878),  49  IowB»  577,  81  Am  R  158;  Cosh.  (Masa)  19,  59  Am.  Deo.  10& 
First  Nat  Bank  ▼.  Mc  Andrews  (1885X 
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OP  CONTRACTS  RESPECTING  GOODS  TO  BE  MANUFACTURED  OR 

GROWN. 


g  753.  Purpose  of  this  chapter. 

L  Where  Goods  are  to  be  Manxj- 

FACTURED. 

754  Title  ordinarily  does  not  pass 
until  goods  are  completed 
and  tendered. 

75& Title  does  not  pass  dur- 
ing progress  of  work. 

756w Especially  if  yet  to  be 

separated  from  larger  mass. 

757.  Same  rule  where  goods  to  be 
manufactured  and  shipped. 

758. Gk)oda  must  correspond 

with  order. 


§  759.  Title  may  pass  sooner  if  such 
appears  to  have  been  inten- 
tion. 

760. Even  without  actual  de- 
livery. 

761.  When  title  passes  to  article 
designed  for,  but  not  an- 
nexed to,  another. 

763. Articles  to  be  supplied 

as  repairs  or  alteration  of 
chattel. 

n.  Where  Goods  ABE  TO  be  Grown. 

76&-765.  Title  passes  when  chattel 
grown  and  appropriated. 


§  753.  Parpose  of  this  chapter. —  In  the  preceding  chapter 
attention  has  been  given  to  the  effect  of  contracts  for  the  sale 
of  chattels  then  in  existence,  but  not  yet  designated,  set  apart 
or  appropriated  to  the  contract.  There  yet  remains  to  be  con- 
sidered that  class  of  contracts  which  relate  to  the  sale  of  goods 
not  then  in  existence,  but  which  are  to  be  manufactured,  grown 
or  otherwise  produced  in  pursuance  of  the  contract  and  which 
are  to  be  supplied  in  performance  of  it.^  This  question  will  be 
dealt  with  in  the  present  chapter,  and  it  will  be  treated  under 
the  two  heads  of  contracts  for  the  manufacture  of  goods  to  be 
supplied,  and  of  contracts  to  grow  and  supply  goods. 

1  The  question  presupposes  an  order  the  order  is  revoked  before  any  no- 
tor  goods  to  be  manufactured.  Where  tice  of  its  acceptance  has  been  given, 
an  order  is  given  to  an  agent  of  a  and  without  knowledge  that  the  corn- 
manufacturing  company  for  the  pur-  pany  was  manufacturing  the  goods, 
chase  of  goods  described  in  its  cata-  no  contract  either  of  manufacture  or 
logue  and  supposed  to  be  in  stock,  sale  is  entered  into  between  the  par- 
without  any  knowledge  that  they  ties.  Harvey  v.  Duffey  (1893),  99  CaL 
would  have  to  be  manufactured,  and  401,  38  Paa  R  897. 
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In  an  earlier  chapter  the  question  whether  these  contracts 
are  contracts  of  sale  within  the  provisions  of  the  statute  of 
frauds  has  been  considered;  but  the  question  now  involved  is 
obviously  a  different  one,  namely,  **  When  does  the  title  pass  ?  " 


WhKBB   Gk)0D8  AJUB  TO  BB  MaHUFACTUBED. 

§  754.  Title  ordinarily  does  not  pass  until  goods  are  com* 
pleted  and  delivery  tendered. —  The  question  of  the  time  when 
the  title  will  pass  to  goods  which  have  been  ordered  to  be 
manufactured  is  involved  in  some  little  conflict  of  decision, 
though  the  decided  tendency  of  the  authorities  in  the  United 
States  is  clear.  Under  a  contract  for  the  manufacture  of  an 
article,  as  for  the  building  of  a  ship  or  the  construction  of  any 
other  chattel,  not  existing  in  specie  at  the  time  of  making  the 
contract,  it  is  the  general  rule  that  no  title  vests  in  the  pur- 
chaser during  the  progress  of  the  work,  nor  until  the  chattel  is 
finished  and  delivered,  or,  at  least,  is  ready  for  delivery,  and, 
by  tender  or  other  equivalent  act,  is  appropriated  to  the  buyer.' 
A  few  cases  hold  that  the  title  will  not  pass  until  there  has 
been,  on  the  part  of  the  buyer,  either  an  acceptance  of  the  chat- 
tel or  some  ^'acts  or  words  respecting  it  from  which  an  accept- 
ance can  be  inferred."'  But,  by  the  weight  of  authority, 
acceptance  by  the  buyer  is  not  indispensable;  if  the  chattel  is 
produced  at  the  time,  and  of  the  kind  and  quality  specified,  and 
in  all  other  respects  in  compliance  with  the  order,  so  that  the 

1  Under  a  contract  for  the  sale  of  act  on  the  part  of  the  seUer  identify- 
two  hundred  tons  of  Na  1  pig  iron,  ing  "any  partioular  piles  as  belong- 
to  be  thereafter  delivered  by  a  man-  ing  to  the  buyer,  or  of  any  inspection 
ufacturer  who  is  engaged  in  the  or  acceptance  on  the  part  of  the 
manufacture  of  various  grades  and  buyer."  First  National  Bank  v.  Crow- 
producing  large  quantities  daily,  and  ley  (1872),  24  Mich.  492.  See  also 
all  the  iron  so  manufactured  is  piled.  Tufts  v.  Lawrence  (1890),  77  Tex.  52a 
as  fast  as  made,  upon  the  dock  in  ^  Moody  v.  Brown  (1852),  84  Ma  107, 
separate  piles,  according  as  the  man-  56  Am.  Dec.  640;  Rider  v.  Kelley 
ufacturer  sees  fit  to  grade  it,  the  title  (1859),  32  Vt  268,  76  Am.  Dec,  176: 
to  any  specific  portion  will  not  pass  Gammage  v.  Alexander  (1855)^  14 
to  the  buyer  in  the  absence  of  any  Tex.  414 
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buyer  ought  to  accept  it,  the  title  will  pass  upon  a  tender  or 
offer  of  delivery  even  though  the  buyer  refuses  to  accept  it* 

§  765. Not  during  progress  of  work,— That  no  title 

passes,  ordinarily,  during  the  progress  of  the  work  is  now  clear. 
This  rule  prevails  in  this  country,  contrary  to  the  later  but  in 

1  In  Shawhan  ▼.  Van  Nest  (1874),  25  and  have  recovered  from  the  defend- 
Ohio  St  490, 18  Am.  R.  813,  Shawhan  ant  the  difference  between  the  con- 
had  ordered  of  Van  Nest,  who  was  a  tract  price  and  what  it  sold  for." 
carriage  maker,  a  two-seated  wagon  Bement  v.  Smith,  15  Wend.  (N.  Y.) 
to  be  bnilt  b J  Van  Nest  from  his  own  49S,  is  to  same  effect;  and  so  are 
materials^  in  accordance  with  Shaw-  Gordon  v.  Norris,  49  N.  H.  876;  Mo- 
han's directions,  for  a  certain  prio&  Intyre  v.  Kline,  80  Misa  861,  64  Am. 
Van  Nest  in  aU  respects  complied  Dea  168  (in  this  last  case  it  is  said 
with  his  contract  and  tendered  the  that  acceptance  by  the  buyer  may 
wagon  at  his  shop  to  Shawhan,  and  be  implied  from  the  fact  that  notice 
requested  him  to  accept  and  pay  for  of  the  completion  of  the  work  was 
it,  but  Shawhan  refused  to  do  sa  given  to  him  and  that  he  made  no 
The  action  was  for  the  price,  and  objection  to  it);  Ballentine  v.  Robin- 
Van  Nest  was  held  to  be  entitled  to  son,  46  Pa.  St  177.  See  also  Central 
recover.  Said  the  court:  "When  the  Lith.  &  Eng.  Ca  v.  Moore  (1889),  76 
plaintiff  below  had  completed  and  Wis.  170,  48  N.  W.  R.  1124^  6  L.  R.  A. 
tendered  the  carriage  in  strict  per-  788,  17  Am.  St  R.  186^ 
formance  of  the  contract  on  his  part.  In  Goddard  v.  Binney  (1874),  115 
if  the  defendant  below  had  accepted  Mass.  450,  15  Am.  R.  112.  defendant 
it,  as  he  agreed  to  do,  there  is  no  ordered  a  buggy  to  be  built  for  him 
question  but  that  he  would  have  by  the  plaintiff  according  to  certain 
been  liable  to  pay  the  full  contract  directions,  and  to  be  marked  with 
price  for  it,  and  he  cannot  be  per-  his  monograuL  Before  the  buggy 
mitted  to  place  the  plaintiff  in  a  was  entirely  completed,  defendant 
wtorse  condition  by  breaking  than  by  called  on  plaintiff  and  asked  when  it 
performing  the  contract  according  would  be  dona  Plaintiff  inquired 
to  its  terms  on  his  part  When  plaint-  whether  he  still  wanted  it,  saying  if 
iff  had  completed  and  tendered  the  he  did  not  want  it  another  person 
carriage  in  full  performance  of  the  did.  Defendant  replied  that  he 
contract  on  his  part,  and  the  defend-  wanted  it  Plaintiff  finished  the 
ant  refused  to  accept  it,  he  had  the  buggy  according  to  directions,  aud 
right  to  keep  it  at  the  defendant's  sent  defendant  a  bill  for  it  by  a 
risk,  using  reasonable  diligence  to  clerk,  to  whom  defendant  said  he 
preserve  it,  and  recover  the  contract  would  see  the  plaintiff  soon;  on  a 
price,  with  interest,  as  damages  for  subsequent  request  by  the  same  clerk 
the  breach  of  the  contract  by  the  de-  for  payment  defendant  replied  that 
fendant  Or,  at  his  election,  he  could  he  would  pay  it  soon  and  would  see 
have  sold  the  carriage  for  what  it  the  plaintiff,  and  upon  a  third  call 
would  have  brought  at  a  fair  sale,  he  directed  the  clerk  to  tell  plaintiff 

631 


§  755.]                                           LAW  OF  SALE.  [bOOK  IL 

conformity  with  the  early  English  rule,^  notwithstanding  that, 
by  the  terms  of  the  qontract,  the  purchaser  was  to  pay  and  has 
paid  a  portion  of  the  price  in  instalments  as  the  work  pro- 

that  he  would  oome  and  see  him  until  the  thing  is  completely  done 

right  away.     Soon  afterwards  the  and  notice  given  to  the  vendee,  or 

buggy  was  burned  without  plaintiff's  some  act  done  by  the  vendor  desig- 

fault   Held,  that  the  general  owner-  nating  it  as  the  article  sold,  either 

ship  had  vested  in  defendant,  who  by  setting  it  apart,  marking  it,  or 

must  bear   the  loss.     Followed  in  some  other  similar  act,"  citing  First 

Moore  v.  Perrofct  (1891),  2  Wasli.  1,  25  Nat.  Bank  v.  Crowley,  24  Mich.  492; 

Paa  R  90&  Ballentine  v.  Robinson.  46  Pa.  St  177  ^ 

In  Whitcomb  v.  Whitney  (1872),  24  MoUne  Scale  Ckx  v.  Beed,  52  Iowa, 

Mich.  486,  there  was  a  contract  in  B07. 

March  for  the  sale  of  all  the  lumber  Where  the  goods  were  to  be  man- 
of  certain  grades  which  Whitcomb  ufactured  and  delivered  upon  the 
should  make  during  that  season,  dock  in  New  York  as  the  buyer 
''lumber  to  be  delivered  on  rail  of  should  call  for  them,  and  he  refused 
Tessel  when  lumber  is  ready  to  ship  to  take  certain  goods  so  manufact- 
or  when  vessel  is  ready  to  send  for  it'*  ured,  the  price  may  be  recovered 
Whitney  advanced  money  on  the  without  proof  of  delivery  or  tender, 
contract  at  various  times  and  re-  Atkinsonv.Truesdell  (1891),  127  N.Y. 
ceived  one  cargo  of  lumber.  In  Sep-  230,  27  N.  £.  R  844. 
tember  Whitcomb  wrote  to  Whitney  i  In  Woods  v.  Russell  (1822),  5  R  & 
that  the  lumber  was  all  cut,  ready  Aid.  (Eng.)  942,  a  ship-builder  had 
to  ship,  and  the  sooner  a  vessel  was  contracted  to  build  a  ship  for  the 
sent  the  better  he  would  like  it  On  defendant  to  be  completed  by  a  given 
receipt  of  this  letter  Whitney  sent  date,  and  the  defendant  was  to  x^s^y 
an  inspector  who  inspected  and  ap-  for  her  in  four  instalments,  two  dur- 
proved  about  sixty-four  thousand  ing  construction  and  two  when  the 
feet,  acting  for  both  parties  in  so  ship  was  launched.  Before  the  ship 
doing.  As  fast  as  it  was  inspected  was  finished,  the  defendant,  with 
the  lumber  was  hauled  to  the  dock  the  builder's  privity,  had  had  the 
ready  for  the  vessel  when  it  should  ship  measured  that  he  might  get  her 
arrive.  The  inspection  was  com-  registered  in  his  own  name,  the  shii>- 
pleted  on  October  6th,  and  Whitney  builder  signing  the  necessary  certifi- 
was  notified  of  that  fact  on  October  cate,  and  had  appointed  a  master 
llth.  On  October  9th,  however,  the  who  superintended  the  construction, 
lumber  was  destroyed  by  accidental  had  advertised  her  for  a  charter  and 
fire.  In  an  action  for  the  price  it  had  chartered  her  for  a  voyaga  The 
was  held  that  title  passed  when  the  defendant  had  also  paid  the  third 
lumber  v^as  inspected  and  put  on  instalment,  but  before  completion 
the  dock  ready  for  delivery,  and  that  the  ship-builder  went  inU>  bank- 
Whitney  was  liable  for  the  price.  ruptcy  and  the  defendant  thereupon 

In  Fordice  v.  Gibson,  129  Ind.  7, 28^  took  possession  of  the  ship  in  her  un- 

N.  £.  R  803.  the  court  states  the  rule  finished  condition.    The  assignees  of 

to  be  that  "ordinarily  no  title  passes  the  bankrupt  sued  in  trover,  but  it 
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gressed.  It  also  prevails  notwithstanding  the  fact  that  the 
purchaser  has  furnished  a  part  of  the  materials,  and,  by  the 
weight  of  authority,  it  prevails  though  the  purchaser  not  only 

was  held  that  the  title  had  passed,  property  of  the  plaintifl,  though  he 

the  court  holding  that  the  act  of  the  objected  to  the  execution  of  the  as- 

builder  in  signing  the  certificate  to  signment    After   this*  and   before 

enable   defendant   to   register   the  the   completion    of   the   ship,    the 

ship  in  his  own  name  was  equivalent  builder   became    bankrupt.     Heldf 

to  a  consent  that  the  property  should  that  the  title  had  passed* 

be  in  defendant  from  that  time.  In  the  United  States*  Woods  t. 

In  Clarke  v.  Spence  (1836),  4  Ad.  &  Russell  and  Clarke t.  Spence  have  not 
EL  (Eng.)  448,  under  a  substantially  been  generally  approved, 
similar  contract,  the  plaintiff  had  In  Andrews  v.  Durant  (1854),  11 
contracted  for  a  vessel  to  be  paid  N.  T.  85,  62  Aul  Dec  55,  a  contract' 
for  in  instalments  and  to  be  con-  had  been  made  for  the  building  of  a 
structed  under  the  supervision  of  ship,  under  the  inspection  of  the  pur- 
his  agent.  When  the  ship  was  par-  chasers'  superintendent,  to  be  paid 
tlaUy  completed  and  after  several  for  in  instalments.  After  three  in- 
instalments  had  been  paid,  the  stalments  had  been  paid,  but  before 
builder  became  bankrupt,  and  the  the  ship  was  completed,  the  build- 
defendants  were  his  assignees.  The  ers  became  insolvent  and  the  ship 
court  held  that  the  title  had  passed  was  seized  on  execution  for  their 
upon  the  ground  that  the  provision  debt&  The  purchasers  replevied  her, 
for  payment  in  instalments  was  completed  her  and  treated  her  as 
equivalent  to  a  declaration  of  an  in-  their  own.  In  the  ^meantime  the 
tention  that»  upon  payment  of  the  builders  made  a  general  assignment 
first  instalment,  the  title  should  for  the  benefit  of  creditors,  and  the 
pass  to  the  purchaser.  assignees  brought  an  action  of  tro- 

In  Anglo-Egyptian  Nav.  Co.  v.  ver  to  establish  their  claim  of  owner- 
Bennie,  K  B.  10  C.  P.  271,  it  is  said:  ship.  It  was  held,  in  accordance 
*'The  case  of  Laidler  v.  Burlinson,  2  with  the  rule  stated  in  the  text,  that 
M.  &  W.  602,  shows  how  strictly  the  title  had  not  passed  to  the  pur- 
confined  to  that  simple  state  of  chasers  and  Clarke  v.  Spence  and 
things  the  doctrine  of  Clarke  v.  Woods  v.  Russell  were  disapproved, 
Spence  is  held  to  be."  the  court,  per  Denio,  J.,  saying  "  that 

In  Wood  T.  BeU  (1856),  5  EL  &  BL  the    modern   English   rule   is   not 

(Eng.)  772;  &  a,  6  id.  355,  under  a  founded  upon  sufficient  reasons  and 

like  contract,  the  plaintiff  had  paid  that  it  ought  not  to  be  followed." 

several    instalments;   had  had  the  See  also  Low  v.  Austin,  20  N.  Y.  181; 

work    superintended    by   his   own  People  v.  Commissioners,  58  N.  Y. 

agent;  had  had  his  name  punched  242;    Seymour    v.    Montgomery,    1 

on  a  plate  riveted  to  the  keel  of  the  Keyes  (N.  Y.),  463;  Wright  v.  O'Brien, 

ship,  and,  in  discussions  concerning  5  Daly  (N.  Y.),  54;  Comfort  v.  Kier- 

the  execution  of  an  assignment  of  sted,  26  Barlx  (N.  Y.)  472;  Happy  v. 

the  ship  to  the  plaintiff,  the  builder  Mosher,  47  Barb.  501;  Halterline  v. 

had  admitted  that  the  ship  was  the  Bice,   62   Barb.    593;   Dyckman   v. 
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paid  the  price  in  instalments  as  the  work  progressed,  bnt  also, 
in  person  or  by  iiis  agent,  superintended  the  work  of  constrac- 
tion. 

Valiente,  43  Barbi  181;  In  re  Non-  agreed,  and  the  builder  did  all  he 

Magnetic  Watch  Ca,  89  Hun,  196.  could  without  them,  but  before  com- 

The  ruling  in  Andrews  v,  Durant  pletion  and  delivery  the  cars  were 

was  approved  and  followed  under  burned  without  his  fault    Held,  on 

substantially  similar  circumstances  the  strength  of  Andrews  v.  Durant. 

in  Hall  v.  Green  (1858),  1  Houst  (Del.)  supra,  that  the  title  had  not'passed 

546,  71  Am.  Dec.  96;  Elliott  v.  Ed-  to  the  defendant 

wards  (1871),  85  N.  J.  L.  265;  West  In  Shaw  t.  Smith  (1880),  48  Conn. 

Jersey  R.  Ckx  v.  Trenton  Car  Works  806,  40  Am.  R.  170,  the  contract  was 

(1866),  83  N.  J.  L.'517;  Shaw  v.  Smith  for  the  manufacture  of  certain  tools 

(1880),  48  Conn.  806,  40  Am.  R.  170;  for  plaintiffs  for  a  price  to  be  paid  in 

Clarkson  v.  Stevens  (1883),  106  U.  S.  instalments.   Before  completion,  but 

505;  The  Poconoket,  67  Fed.  B.  263.  upon  a  fraudulent  representation  of 

See  also  Crosby  v.  Delaware  &  Hud.  full  completion,  the  builder  secured 

Can.  Ca  (1890).  119  N.  Y.  884,  28  N.  the  last  instalment  without  delivery 

E.  R  786.  of  any  of  them,  and  then  made  an 

In  Merritt  v.  Johnson  '(1811),  7  assignment  for  the  benefit  of  credit- 
Johns.  (N.  Y.)  478,  5  Am.  Dec.  289,  it  ors.  Held,  that  as  against  creditors 
appeared  that  A  contracted  with  B  no  title  had  passed,  and  the  court  also 
to  build  a  vessel  for  the  latter,  the  said  that  no  title  had  passed  as  be- 
former  to  furnish  the  timber  requi-  tween  plaintiffs  and  the  builder, 
site  to  complete  the  frame,  and  the  McConihe  v.  Railroad  Ca,  and  An- 
latter  to  advance  the  money  and  fur-  drews  v.  Durant,  supra,  were  cited 
nish  materials  for  the  joiners'  work,  with  approval,  as  was  also  Williams 
and  the  vessel  while  standing  on  v.  Jackman,  16  Gray  (Ma8S.X  514» 
land  hired  by  A,  and  in  an  unfin-  where  Bigelow,  C.  J.,  said:  '*  Under 
ished  condition,  was  seized  on  an  a  contract  for  supplying  labor  and 
execution  against  A  and  sold  to  C,  materials  and  making  a  chattel,  no 
who  completed  the  vessel  and  sold  property  passes  to  the  vendee  till  the 
her  to  D.  In  an  action  of  trover  by  chattel  is  completed  and  delivered, 
B's  assignee  against  D,  it  was  held  or  ready  to  be  delivered.  This  is  the 
that  the  property  was  in  D,  and  that  general  rule  of  law.  It  must  prevail 
B  had  no  title  until  completion  and  in  all  cases,  unless  a  contrary  intent 
delivery.  is  expressed  or  clearly  implied  from 

In  McConihe  v.  Railroad  Ca  (1859),  the  terms  of  the  contract"    To  like 

20  N.  Y.  495,  75  Am.  Dec.  420,  it  ap-  effect,  Wright  v.  Tetlow,  99  Mass. 

peared  that  plaintiff's  assignor  had  897. 

made  a  contract  with  the  defendant  In  Clarkson  v.  Stevens  (1882),  106 

to  build  cars  for  it,  the  defendant  to  17.  S.  605,  the  court,  through  Mr.  Jus* 

furnish  the  iron  boxes  needed  for  tice  Matthews,  review  the  cases  at 

the  construction.    The    defendant,  some  length,  and  decline  to  follow 

though  frequently  requested,  did  not  the  English  rule,  saying:  "  The  courts 

supply  the  boxes  within  the  time  of  this  country  have  not  adopted  any 
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CH.  v.]     OONTBAOrS — GOODS  TO  BB  .MANUtAOTUKKD,  ETC.      [§§  756-7.. 

§  756.  ^ Espeefally  If  goods  yet  to  be  separated  from 

larger  mass. —  A  fortiorij  will  not  the  title  pass  where,  after 
manufacture,  the  goods  are  yet  to  be  separated  and  set  off 
from  a  larger  mass.^ 

§  757.  Same  role  where  goods  to  be  mannfactnred  and 
shipped  to  buyer. — ^''In  the  case  of  goods  to  be  manufactured,"  it 
is  said  in  a  late  case,'  ^'  the  seller,  as  he  has  to  tender  them,  gener- 

arbitraryruleof  construction  as  con-  them.    So  also  Butterworth  v.  Mo- 

tToUing  such  agpreements,  but  con-  Kinly,  11  Humph.  (Tenn.)  206;  Moody 

sider  the  question  of  intent  open  in  v.  Brown,  84  Ma  107,  66  Am.  Dec, 

every  case  to  be  determined  upon  640. 

the  terms  of  the  contract  and  the       ^  New  England  Dressed    Meat  Sc 

circumstances  attending  the  trans-  Wool  Ca  v.  Worsted  Ca  (1896),  165 

action.     1  Parsons,    Shipping    and  Mass.  828,  48  N.  £.  R  112,  52  Am.  St 

Admiralty,  63.    And  such  seems  to  R  516. 

us  to  be  the  true  principle.  Accord-  ^  Smith  v.  Edwards  (1892),  156  Mass. 
ingly  we  are  of  opinion  that  the  fact  221,  80  N.  E.  R  1017.  Here  shoe  deal- 
that  advances  were  made  out  of  the  ers  in  Ohio  ordered  of  the  manu- 
purchase-money,  according  to  the  facturers  in  Massachusetts  a  quantity 
contract^  for  the  cost  of  the  work  as  of  calf  and  buff  shoes  according  to  a 
it  progressed,  and  that  the  govern-  samplei  The  shoes  were  manufact- 
ment  was  authorized  to  require  the  ured  in  accordance  with  the  sample 
presence  of  an  agent  to  join  in  certi-  and  shipped  to  the  buyers  by  railroad, 
fying  to  the  accounts,  are  not  con-  The  buyers  accepted  the  buff  shoes 
elusive  evidence  of  an  intent  that  but  rejected  the  calf  shoes,  and 
the  property  in  the  ship  should  vest  shipped  them  back  by  the  same  ear- 
in  the  United  States  prior  to  final  rier  to  the  makers.  The  latter  re- 
delivery." See  also  Scull  T.  Shake-  fused  to  accept  them,  sued  the  buyers 
spear  (1874),  75  Pa.  St  297;  In  re  for  the  price,  and  garnished  the  rail- 
Derbyshire's  Estate,  Lang's  Appeal  road  company.  ^eZot,  that  the  title  to 
(1876),  81  Pa.  St  18;  Chambers  v.  the  shoes  had  passed  to  the  buyers.  To 
Board  of  Education  (1875),  60  Ma  like  effect:  Kelsea  v.  Ramsey  &  Gore 
870  (quoted  from  in  note  to  the  fol-  Mfg.  Co.  (1893),  55  N.  J.  L.  820,  26  Atl. 
lowing  section);  WoUensak  v.  Briggs  R  907,  22  L.  R  A.  415;  Pacific  Iron 
(1887),  119  HL  453, 10  N.  E.  R  2a  Works  v.  Long  Island  R  Co.  (1875), 
But  in  Sandford  v.  Wiggins  Ferry  62  N.  Y.  272;  Johnson  v.  Hibbard,  29 
CJa  (1867),  27  Ind.  522,  the  court  ap-  Greg.  184,  44  Pac.  R  287,  54  Am.  St 
prove  the  English  cases  as  constitut-  R  787. 

ing  the  common  law,  and  hold  that  "  Gf  course  the  titlb  to  the  shoes 
the  parties  must  be  presumed  to  have  could  not  be  vested  in  the  defend- 
dealt  with  them  in  view;  and  Clif-  ants,"  said  the  court  in  Smith  v.  Ed- 
ford,  J.,  in  his  dissenting  opinion  in  wards,  ^ifpra,"  without  their  consent 
Calais  Steamboat  Co.  v.  Van  Pelt  But  in  the  present  state  of  the  law 
(1862),  2  Black  (U.  S.),  880,  approves  it  does  not  need  argument  to  show 
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§  758.}  LAW  OF  8ALB.  [bOOK  II, 

ally  has  the  right  to  appropriate  the  goods  to  the  contract  so  far 
that,  if  he  tenders  goods  conformable  to  it,  the  buyer's  refusal 
to  accept  them  is  a  breach.  The  buyer  cannot  say  that  he  would 
have  accepted  some  other  goods  had  they  been  tendered.  When 
goods  are  to  be  manufactured  and  forwarded  by  a  carrier  to  a 
buyer  at  a  distance,  the  seller's  delivery  of  such  goods  to  the 
carrier  as  bailee  for  the  purchaser  passes  the  title.  The  seller 
cannot  forward  them  until  they  are  specified.  The  delivery  is 
an  overt  dealing  with  the  goods  as  those  to  which  the  contract 
applies,  and  puts  them  into  a  position  adverse  to  the  seller. 
Although  not  strictly  a  delivery,  it  is  an  act  having  the  legal 
effect  of  a  true  delivery,  which  in  common  legal  language  it  is 
said  to  be.^  The  act  is  required  of  the  seller  by  the  terms  of 
the  contract,  and  thus  is  assented  to  in  advance  by  the  buyer, 
on  the  condition  that,  as  supposed,  the  goods  answer  the  re- 
quirements of  the  contract.  Therefore  it  is  a  binding  appropria- 
tion of  the  goods  to  the  contract  and  passes  the  title."  ^ 

§  758.  But  goods  ninst  correspond  with  the  order. — 

But  here,  as  in  other  cases  of  similar  appropriation,  the  goods 
must  be  of  the  kind, and  in  the  amount  ordered;  for  if  the  seller 
sends  more  goods  than  were  ordered  or  different  goods  than 
those  specified,  the  title  will  not  pass  by  the  shipment/ 

that  a  contract  can  be  made  in  such  i  Citing  Orcutt  t.  Nelson,  1  Gray, 

a  way  as  subsequently  to  pass  the  636,  543;  Merchant  v.  Chapman,  4 

title,  as  between  the  parties,  to  goods  Allen,  863,  364;  Kline  v.  Baker,  09 

unascertained  at  the  time  when  the  Mass.  253, 254;  Hallgarten  v.  Oldham, 

contract  is  made,  witliout  a  subse-  135  Masa  1,  9. 

quent acceptance  by  the  buyer,  if  the  ^Citing  Putnam  v.  Tillotson,  13 

contract  commits  the  buyer  in  ad-  Meta  517,  520;  Merchant  v.  Chap- 

vance  to  the  acceptance  of  goods  de-  man,  supra;  Odell  v.  Boston  &  Maine 

termined  by  other  marks.  Middlesex  R  Co.,  109  Mass.  50 ;  Wigton  ▼.  Bowley, 

Ca  V.  Osgood,  4  Gray,  447, 449;  Nich-  130  Mass.  252,  254;  Fragano  v.  Long, 

ols  v.  Morse,  100  Mass.  533;  Brewer  4  R  &  Q  219;  Wait  ▼.  Baker,2  Ezch. 

v.  Housatonic  R  Co.,  104  Mass.  593,  1,  7. 

595;  Rodman  v.  Guilford,  113  Mass.  'New  England  Dressed  M.  &  W. 

405, 407;  Goddardv.Binney,  115  Mass.  Ca  v.  Standard  Worsted  Ca  (1896), 

450;  Blanchard  v.  Cooke,  144  Mass.  165  Mass.  328,  48  N.  E.  R  112,  52  Am. 

207,  227;  Aldridge  v.  Johnson,  7  EL  St  R  516u 
&  BL  885,  899." 

686 


CH.  v.]      OONTRAOTS  —  GOODS  TO  BE  MANtJFACTITBED,  ETO.       [§  759. 

§  759*  Bot  title  may  pass  sooner  if  soch  appears  to  have 
been  intention. —  The  criterion  here,  however,  as  in  other 
cases,  is  the  intention  of  the  parties,  and  the  general  rule  yields 
to  an  intention,  clearly  apparent  from  a  view  of  the  whole  con- 
tract, that  the  title  should  pass  at  some  earlier  period.  It  is, 
of  course,  clear,  as  is  said  by  the  court  in  a  leading  English 
case,  that  a  man  may  purchase  a  ship  or  other  article  as  it  is 
in  progress  of  construction,  and  the  title  will  be  held  to  have 
then  passed  if  that  clearly  appears  to  have  been  the  intention 
of  the  parties.^  But  such  an  intention  is  not  decisively  shown 
by  the  mere  fact  of  payment  in  instalments,  or  of  superin- 

iThe  general  rule  and  the  excep-  Thwaitesy  6  R  &  C.  888;  Atkinson  t. 
tion  to  it  are  well  stated  by  Daly,  C.  J.,  Bell,  8  id.  277;  Jackson  y.  Anderson, 
in  Wright  v.  O'Brien,  5  Daly  (N.  Y.),  4  Wend.  (N.  Y.)  474;  Whitehouse 
56,  as  follows:  "  Where  a  party  orders  v.  Frost,  12  Blast,  614;  Eimberly  v. 
a  thing  to  be  made,  snch  as  a  Tessel  Patchin,  19^  N.  Y.  833;  Olyphant  v. 
or  any  other  article,  it  does  not  be-  Baker,  5  Denio  (N.  Y.)»  888;  Andrews 
come  his  property  until  it  is  deliv-  v.  Durant,  11  N.  Y.  35." 
ered  into  his  possession,  even  though  In  the  case  quoted  from  (Wright 
he  may  have  paid  for  it  in  advance  v.  0*Brien,  5  Daly,  54),  it  appeared 
or  furnished  a  large  portion  of  the  that  plaintiff  had  employed  A,  an 
materials  of  which  it  is  constructed;  artist,  to  make  a  portrait  from  a 
but  during  its  production  it  is,  and  photograph  of  a  deceased  child, 
after  it  is  finished  it  continues  to  be,  and  on  making  the  contract  had 
up  to  its  delivery,  the  property  of  made  him  a  payment  on  account 
the  person  who  produced  it,  and  may  After  the  portrait  was  partially  com- 
be levied  upon  and  sold  under  ex-  pleted  plaintiff  made  an  arrange- 
ecution  against  him.  Mucklow  v.  ment  with  A  (who  desired  to  go 
Mangles,  1  Taunt  818;  Merritt  t.  abroad)  by  which  he  agreed  to  pay 
Johnson,  7  Johns.  (N.  Y.)  473;  John-  him  a  certain  sum  for  the  work  al- 
son  y.  Hunt,  11  Wend.  (N.  Y.)  189;  ready  done,  and  A  agreed  to  deliver 
Andrews  V.  Durant,  11 N.  Y.  35.  But,  the  portrait  to  B  to  be  finished.  Held, 
whilst  this  .is  the  rule,  it  is  equally  that  the  effect  of  this  last  agreement 
weU  settled  that  it  is  competent  for  was  to  vest  the  title  to  the  portrait 
the  parties  to  agree  that  the  thing  to  in  the  plaintiff,  so  that  it  could  not 
be  produced  from  the  beginning,  or  thereafter  be  seized  by  the  creditors 
at  any  stage  of  its  production,  is  to  of  A«  Robinson,  J.,  expressed  the 
be  the  property  of  the  person  who  opinion  that  the  ownership  of  a  pic- 
ordered  it,  and  that  where  a  mutual  ture  painted  to  order  is  always  in 
assent  to  that  effect  is  shown  by  un-  the  person  who  gives  the  order,  and 
equivocal  acts  or  declarations,  the  that  the  artist  has  only  a  lien  upon 
title  passes  before  delivery.  Woods  it  for  his  services. 
T.  Russell,  5  R  &  Aid.  942;  Rohde  v. 
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§  760.]  I^W  OF  8AXE.  [b001(  IL 

tendence  by  the  purchaser,  though  these  facts  are  significant, 
and  in  connection  with  other  facts  may  be  conclnsiTe.^ 

§  760. Eren  withoat  aetnal  delirery. —  So  it  is  clear 

that,  if  such  appears  to  have  been  the  intention  of  the  parties, 
the  title  may  vest  even  though  there  has  been  no  formal  ten- 
der of  delivery  or  though  the  goods  still  remain  in  the  maker's 
possession.  If  that  has  been  done  which,  according  to  the  in- 
tention of  the  parties,  was  to  mark  the  transfer  of  the  title,  it 
is  enoagh.' 

^  In  the  case  of  Briggs  ▼.  A  light  work  and  see  that  it  is  done  accord- 
Boat,  7  AUen  (Mass.),  287,  Bigelow,  ing  to  the  tenor  of  the  contract,  will, 
G.  J.,  says:  *'The  general  rule  of  law  of  itself,  operate  to  vest  the  title  in 
is  well  settled  and  familiar  that  the  person  for  whom  tlie  chattel  is 
under  a  contract  for  building  a  ship  intended.  Such  stipulations  may  be 
or  making  any  other  chattel,  not  very  significant  as  indicating  the  in- 
subsisting  in  specie  at  the  time  of  tention  of  the  parties,  but  they  are 
making  the  contract,  no  property  not  in  all  cases  decisive.  Both  of 
vests  in  the  purchaser  during  the  them  may  coexist  in  a  particular 
progress  of  the  work,  nor  until  the  case,  and  yet  the  property  may  re- 
vessel  or  other  chattel  is  finished  and  main  in  the  builder  or  manufacturer, 
ready  for  delivery.  To  this  rule  there  Even  in  England,  where  the  cases  go 
are  exceptions,  founded  for  the  most  the  farthest  in  holding  that  property 
part  on  express  stipulations  in  con-  in  a  chattel  in  the  course  of  con- 
tracts, by  which  the  property  is  held  struction  passes  to  and  vests  in  the 
to  vest  in  the  purchaser  from  time  purchaser,  these  stipulations  are  not 
to  time  as  the  work  goes  on.  It  is  always  deemed  to  be  conclusive  of 
doubtless  true,  that  a  particular  title  in  him.  Itisaquestionof  iatent, 
agreement  in  a  contractr  concerning  arising  on  the  interpretation  of  the 
the  mode  or  time  of  payment  of  the  entire  contract  in  each  case.  I^  tak- 
purchase-money,  or  providing  for  the  ing  all  the  stipulations  together,  it  is 
appointment  of  a  superintendent  of  clear  that  the  parties  intended  that 
the  work,  may  have  an  important  the  property  should  vest  in  the  pur- 
bearing  in  determining  the  question  chaser  during  the  progress  of  the 
whether  the  property  passes  to  the  work  and  before  its  completion,  ef- 
purchaser  before  the  completion  of  feet  will  be  given  to  such  intention 
the  chattel.  It  is,  however,  errone-  and  the  property  will  be  held  to  pass 
ous  to  say,  as  is  sometimes  stated  by  accordingly;  but,  on  the  other  hand, 
text-writers,  that  an  agreement  to  it  will  not  be  deemed  to  have  passed 
pay  the  purchase-money  in  instal-  out  of  the  builder  unless  such  intent 
ments,  as  certain  stages  of  the  work  is  clearly  manifested,  but  the  general 
are  completed,  or  a  stipulation  for  rule  of  law  will  prevail** 
the  employment  of  a  superintendent  ^xhus,  in  Brewer  v.  Michigan  Salt 
by  the  purchaser  to  overlook  the  Association*  47  Mich.  526^  11  N.  W. 
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CH.  v.]      CONTRACTS  —  GOODS  TO  BB  MANUFACTUfiKD,  ETC.      [§  761. 

What  their  intention  was,  when  not  made  clear  by  the  terms 
of  the  contract,  becomes  a  question  of  fact  for  the  jorj  to  de- 
termine.^ 

§  761.  When  title  passes  to  article  intended  for^  but  not 
made  part  of,  the  principal  article  —  Lumber  for  building. 

Closely  connected  with  the  subject  of  the  preceding  sections  is 

R.  870,  it  appeared  that  the  defend-  quently  plainiiffs  were  notified  that 
ant  had  made  a  contract  with  the  fifth  table  was  finished,  boxed 
Brewer,  a  manufacturer  of  salt,  to  up  and  ready  for  shipment,  and 
take  all  the  salt  he  manufactured  plaintiffs,  without  seeing  or  receiving 
and  to  make  a  specified  advance  on  the  table,  paid  for  it.  It  remained 
all  received.  The  salt  was  to  become  boxed  up  and  set  aside  in  defend- 
the  property  of  the  defendant  as  ants'  store-room,  and  they  suggested 
soon  as  inspected  and  branded,  but  to  plaintiffs  that  it  coiild  be  sold  to 
plaintiff  was  to  furnish  storage  for  some  one  else,  but  plaintiffs  declined 
it  and  be  '^ responsible  for  the  same"  to  have  it  sold,  saying  that  they  in- 
until  it  was  delivered  at  his  expense  tended  to  ship  it.  While  remaining 
alongside  such  vessel,  car  or  lighter  ifi  this  condition  the  table  was  de- 
as  the  defendant  might  send  for  it.  stroyed  by  accidental  fire,  and  this 
A  quantity  of  salt^  after  being  in-  action  was  brought  to  recover  back 
spected  and  branded,  but  while  still  the  price  paid  for  it  The  trial  court 
remaining  on  plaintiff's  premises,  directed  a  verdict  for  the  plaintiffs. 
was  destroyed  by  accidental  fira  Said  the  supreme  court:  ''The  de- 
Held,  that  the  title  had  passed,  and  fendants  were  to  transport  the  prop- 
that  the  dause  making  him  "re-  erty  to  the  wharf,  and  this  is  a  cir- 
sponsible  "  made  him  responsible  as  cumstance  to  be  considered  by  a  jury 
bailee  only.  See  also  Jenkinson  v.  as  tending  to  show  that  the  property 
Monroe.  61  Mich.  454^  28  N.  w!  R  06a  was  not  delivered  [that  the  title  had 
1  In  Weld  v.  Came,  08  Masa  152,  it  not  passed?]  But  it  is  not  conclu- 
appeared  that  defendants  had  con-  sive,  and  the  other  circumstances  so 
tracted  to  manufacture  five  billiard  far  explain  it  that  a  jury  would  be 
tables  for  plaintiffs  which  they  in-  authorized  to  find  that  the  sale  was 
tended  to  ship  to  the  E^t  Indies,  completed  by  the  arrangement  that 
The  tables  were  to  be  finished  within  the  defendants  should  store  it  till  a 
a  specified  tim&  and  were,  by  the  ship  should  be  ready  to  receive  it 
makers,  to  be  delivered  on  the  wharf,  There  was  nothing  to  be  done,  such 
packed  in  cases  ready  for  shipment,  as  weighing,  measuring,  identifying 
at  such  vessel  as  plaintiffs  might  or  making  payment,  and  there  seems 
have  On  a  certain  date  plaintiffs  to  be  no  reason  for  holding  that  the 
notified  defendants  that  they  had  a  defendants'  creditors  could  have  at- 
ship  about  to  sail,  and  would  take  tached  it-,  or  that  the  plaintiffs  could 
the  tables  if  they  were  ready.  Four  not  have  demanded  it  at  the  shop. 
were  delivered  and  paid  for,  but  the  We  think,  therefore,  that  the  ques- 
fifth   was   not   completed.     Subse-  tion  whether  the  property  had  passed 
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that  of  the  passing  of  title  to  things  intended  to  constitute  a 
part  of  the  principal  article,  as  the  radder  of  a  ship  or  engines 
for  a  steamship,  but  not  yet  actually  made  a  part  of  it.  As  to 
such  articles,  the  English  courts,  while  adopting  a  more  liberal 
rule  than  our  courts  as  to  the  title  to  the  main  thing,  hold  that 
these  accessories  do  not  pass  to  the  purchaser  of  the  main  thipg 
until  they  have  actually  been  afSzed  to  or  made  a  part  of  it, 
but  having  been  once  affixed  they  become  a  part  of  the  main 
thing  though  temporarily  removed.*  Under  the  rule  prevail- 
ing in  the  United  States,  the  same  conclusion  would  follow 
a  fortiori} 

to  the  plaintiffs  should  have  been  tractor  had  onderfcaken  to  build  a 

left  to  the  jury."  See  also  Kent  Iron  school-house  for  the  defendant,  under 

Ca  y.  Norbecky  150  Pa.  St.  659, 24  AtL  the  superrision  of  the  latter's  archi- 

R  737.  tect,  and  the  work  was  to  be  paid  for  in 

1  See  Woods  y.  Russell,  6  R  &  Aid.  instalments.  Upon  the  contractor's 
942;  Tripp  y.  Armitage,  4  M.  &  W.  request,  the  defendant  had  adyanced 
687;  Goes  y.  Quinton,  8  M.  &  G.  825;  him  $3,000  to  buy  lumber  for  use  in 
Wood  y.  Bell,  6  £.  &  R  355.  In  the  the  building,  upon  the  parol  under- 
latter  case  the  question  was  as  to  the  standing  that  it  was  to  become  the 
engines,  plates,  irons  and  planking  property  of  defendant  The  lumber 
designed  for  a  ship  and  in  course  of  was  brought  upon  the  lot,  but  before 
preparation  for  her,  but  not  yet  actu-  becoming  incorporated  in  the  build- 
ally  put  in  place.  Said  the  chief  ing  was  transferred  by  the  con- 
justice:  ''The  question  is,  What  is  tractor  to  satisfy  a  debt  to  a  third 
the  contract?  The  contract  is  for  person.  The  court  held  the  parol 
the  purchase  of  a  ship,  not  for  the  underslianding  insufficient  to  trans- 
purchase  of  eyerything  in  use  for  the  f er  the  title,  and  the  question  there- 
making  of  the  ship.  I  agree  that  upon  arose  whether  the  title  to  the 
those  things  which  haye  been  fitted  lumber  had  otherwise  passed  to  the 
to  and  formed  x^art  of  the  ship  would  defendant.  The  court  below  held 
pass,  eyen  though  at  the  moment  that  it  had.  "This  doctrine,"  said 
they  were  not  attached  to  the  vessel,  the  supreme  court,  **  was  based  on 
But  I  do  not  think  that  those  things  the  ground  that  a  superintendent 
which  had  merely  been  bought  for  was  appointed  by  the  orderer  (the 
the  ship  and  intended  for  it  would  defendant)  and  tiiat  the  manufact^ 
pass  to  the  plaintiff.  Nothing  that  urer  or  builder  was  to  be  paid  in  in- 
has  not  gone  through  the  ordeal  of  stalments  as  the  work  progressed, 
being  approved  as  part  of  the  ship  and  that  in  such  oases,  where  the 
passes,  in  my  opinion,  under  the  con-  materials  were  inspected  and  al- 
tract."  lowed  by  the   superintendent,  the 

^  Thus  in  Chambers  y.  Board  of  title  to  them  at  once  passed  to  the 

Education  (1875),  60  Ma  870,  a  con-  purchaser  or  orderer.    But  the  gen- 
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§  763. Articles  to  be  sopplled  by  way  of  repairs  or 

alterations  to  another  chattel. —  Where  articles  are  to  be 
supplied  by  way  of  repairs  or  alterations  to  a  chattel,  the  Eng- 
lish courts  hold  that  the  title  does  not  pass  until  the  whole  of 

eral  law  is  otherwise,  as  the  cases  in  the  lumber  as  the  property  of  the 
New  York  and  Massachusetts,  and  building  company.  The  court  held 
indeed  in  England — unless  we  ex-  that  the  rule  applicable  to  the  man- 
oept  the  case  of  Woods  ▼.  Russell  (5  ufacture  of  chattels  did  not  apply  to 
B.  &  Aid.  942), — show;  and  there  a  cas&  like  the  present;  that  it  was 
must  be  a  special  agreement  between  within  the  power  of  the  parties  by 
the  cont]:actor  and  his  employer  to  their  contract  to  determine  either 
transfer  the  property  so  bought  by  that  the  title  should  vest  in  Bonner 
the  contractor  to  his  employer;  and  when  it  was  delivered  upon  the  lots, 
in  this  case  there  was  no  such  agree-  or  that  it  should  remain  in  the  build- 
ment,  except  the  parol  one  hereto-  ing  company  until  the  houses  were 
fore  considered.  Or  this  instruction  completed;  that  the  contract  in  this 
may  have  been  based  on  the  assump-  respect  would  determine  whether  the 
tion  that  when  the  builder  put  the  lumber  was  subject  to  seizure  as  the 
lumber  on  the  ground  of  defendant,  property  of  the  building  company; 
with  the  intention  to  use  it  in  the  that  if  the  contract  was  intended  to 
building  he  was  to  erect  on  such  be  a  sale  of  the  material,  its  delivery 
ground,  this  alone  transferred  the  upon  the  lot  would  be  sufficient  to 
title  in  the  materials  to  the  owner  pass  the  title  to  Bonner;  that  if  the 
of  the  ground.  But  this  is  not  the  contract  was  for  completed  houses, 
law.  The  materials  belonged  to  the  then  such  delivery  and  part  payment 
builder  and  were  at  his  risk  until  would  not  be  sufficient  to  pass  the 
actually  put  in  the  house.  The  fact  titla  **  But  if,"  continued  the  court, 
that  the  builder  bought  them  with  a  "  under  a  propei?^  construction  of  the 
view  to  putting  them  in  the  defend-  contract,  the  title  to  the  material  re- 
ant's  house  did  not  change  their  mained  in  the  building  company  be- 
ownership,  nor  did  the  inspection  of  fore  being  put  into  the  building,  and 
the  superintendent  or  architect  have  was  therefore  subject  to  levy  for  its 
this  effect.  Johnson  v.  Himt,  11  debts,  it  does  not  follow  that  Bonner 
Wend.  (N.  Y.)  185;  Mucklow  v.  Man-  had  not  acquired  in  it  an  interest 
glee,  1  Taunt.  (Eng.)  319;  Merritt  v.  which  should  be  protected.  If  it  be 
Johnson,  7  Johns.  (N.  Y.)  473,  5  Am.  conceded  that  the  title  to  the  mate- 
Dea  289."  rial  remained  in  the  building  com- 
In  Ellis  v.  Bonner  (1891),  80  Tex.  pany,  still  it  had  delivered  the  lum- 
198, 15  a  W.  R 1045, 26  Am.  St  R  731,  ber  to  Bonner,  and  received  money 
a  building  society  had  undertaken  to  from  him  as  a  payment  upon  it  under 
build  two  portable  houses  for  Bon-  circumstances  that  justified  him  in 
ner.  The  material  for  the  houses  had  believing,  and  sufficient  to  at  least 
been  delivered  upon  the  lot  and  Bon-  show  an  implied  contract,  that  the 
ner  had  paid  the  greater  part  of  the  very  material  should  be  used  in  the 
contract  price  when  Ellis  attached  construction  of  the  house&  Under 
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the  work  contracted  for  has  been  completed,  notwithstanding 
payment  has  been  made  in  instalments,  and  the  repairs  or  alter- 
ations have  been  constructed  under  the  supervision  of  the  pur- 
chaser.^ 

n. 

Whese  Goods  abb  to  be  Gbowk . 

§  763.  Title  passes  when  chattel  is  grown  and  appropri- 
ated  to  the  contract. —  A  contract  to  sell  and  deliver  a  chattel 
not  then  in  existence,  but  subsequently  to  be  grown  and  pro- 
duced, "  comes  by  analogy,"  said  the  court  in  Vermont,* "  within 
the  class  of  contracts  for  the  manufacture  of  goods  and  for 
their  delivery  at  a  future  day.  In  such  cases  the  authorities 
have  abundantly  established  the  general  rule  that  the  article 
must  not  only  be  made  and  offered  to  the  vendee,  but  that  he 
must  accept  of  it,  or  it  must  be  set  apart  for  him  by  his  con- 
sent, before  the  title  to  it  will  vest  in  him ;  and  although  the 

such  circumstances  the  building  as-  The  defendant  employed  other  par- 

flociation  would  not  have  been  al-  ties  to  make  the  repairs  and  used  the 

lowed  to  take   the  property  from  lumber  in  making  them.    Held,  that 

Bonner's  possession  and  deprive  him  the  lumber  did  not  become  the  prop- 

cf  it  as  a  security  for  the  money  paidf  erty  of  the  def endant,  there  having 

by  him."    No  cases  or  statutes  are  been  no  delivery  of  it  with  intent  to 

cited  by  the  court  as  authority  for  its  pass  the  titla  In  Hood  v.  Manhattan 

holdings*  and  the  English  and  Amer-  Ina  Co.  (1854),  11  N.  Y.  533,  it  is  said: 

ican  cases  are  not  referred  ta  ^  It  frequently  happens  that  one  man 

See  also  Johnson  v.  Hunt,  11  Wend,  owns  the  keel  and  employs  another, 

(N.  Y.)  185l    In  Abbott  v.  Blossom  the  ship-builder,  to  furnish  materials 

(1873),  66  Barb.  (N.  Y.)  358,  it  appeared  and  finish  the  ship.    Such  materials, 

that  G.,  a  carpenter,  agreed  with  the  though  completely  finished,  remain 

defendant  to  put  certain  repairs  upon  the  property  of  the  builder  until  they 

the  house  of  the  latter.    G.  was  to  actually  become  a  part  of  the  struct- 

furnish  the  lumber  required  and  de-  ure  of  the  ship^" 
fendant  was  to  draw  it.  No  separate       ^  See  Anglo-Egyptian   Navigation 

price  was  to  be  paid  for  the  lumber,  Ca  v.  Rennie  (1875),  L.  R.  10  Q  P. 

but  the  work  and  materials  were  to  271,  distinguishing  Clarke  v.  Spence, 

be  paid  for  at  a  fixed  price  on  the  4  Ad.  &  E,  448;  Woods  v.  Russell,  5 

completion  of  the  job.    G.  selected  R  &  Aid.  042;  Wood  v.  Bell,  6  &  & 

the  lumber  to  be  used  and  the  de-  R  772;  s.  a,  6  id.  855. 
fendant  drew  it  to  the  house.    G.       >  Rider  v.  Kelley  (1859),  82  Vt  268, 

failed  to  commence  work  upon  the  76  Am.  Dea  176. 
job  and   abandoned  the   contract 
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cafles,  to  some  extent,  modify  this  general  rule,  as  where  the 
parties  agree  to  treat  the  article  as  constractiTely  delivered 
when  finished,  or  as  where  the  vendee  finds  the  materials  and 
superintends  or  specially  directs  in  the  process  of  manufacture, 
yet  we  find  nothing  to  make  this  case  an  exception." 

§  764. .  The  contract  in  this  case  was  for  hops  to  be 

^own,  cured,  packed  and  inspected  in  Vermont,  and  the  ques- 
tion was  whether  a  tender  of  the  hops  would  operate  to  pass 
the  title.  Upon  this  question  it  was  said :  ^'  It  is  obvious  that 
the  parties  did  not  intend,  and  could  not  have  intended,  that  a 
mere  tender  of  the  hops  by  the  vendor  should  pass  the  title  in 
them  to  the  vendee  against  his  positive  refusal  to  accept  them. 
The  hops  were  to  be  raised  thereafter,  were  to  answer  the  spe- 
•cial  description  specified  in  the  contract,  and  were  to  be  of 
Yermont  inspection.  The  vendee  was  entitled  to  examine 
them,  and  use  his  judgment  in  determining  whether  they  came 
within  the  contract.  They  would  not  become  his  property 
gainst  his  consent;  although  if  he  wrongfully  refused  to  ac- 
cept them  he  would  be  liable  in  damages.  He  was  not  bound 
by  the  offer  of  delivery  to  accept  them,  and  treat  them  as  his 
own.  Where  the  contract  so  plainly  points  for  something  fur- 
ther to  be  done  by  the  purchaser,  some  further  right  or  priv- 
ilege to  be  exercised  by  him  before  actual  delivery  takes  place, 
■and  actual  possession  and  title  change,  there  the  possession  and 
title  must  be  held  to  remain  in  the  seller,  and  he  must  take 
•charge  of  the  property,  and  keep  or  sell  the  same  as  he  sees 
fit."  1 

§  765. .  However  sound  this  decision  may  have  been 

upon  its  own  peculiar  facts,  it  is  obvious  that  the  rule  laid 
<iown,  in  supposed  analogy  to  the  case  of  goods  to  be  manu- 
factured or  supplied,  is  not  that  which  has  been  seen  to  be 
supported  by  the  weight  of  modern  authority.'  And  no  reason 
is  apparent  why  cases  of  this  description  should  not  fall  within 

1  Citing  Hale  ▼.  Huntley,  21  Vt    man  v.  Hill,  86  N.  H.  311;  Comfort  v. 
147;  Jones  v.  Marsh,  22  Vt  144;  GU-    Kiersted,  26  Barb.  (N.  Y.)  472. 

2  See  ante,  %  754  et  seq. 
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the  general  rule  that,  unless  a  contrary  intention  is  evident, 
the  title  would  pass  when  the  goods,  of  the  kind  agreed  upon, 
are  by  tender  or  other  equivalent  act  set  apart  and  appropri- 
ated to  the  buyer.* 

^Thus,  in  Colorado  Springs  Live  to  the  terms  of  an  executory  con- 
Stock  Ca  T.  Godding  (1894),  20  Cola  tract  of  sale  is  necessary  to  pass  the 
249, 88  Paa  R.  58,  where  the  contract  title,  the  weight  of  authority  is  that 
was  for  raising  and  seUing  certain  the  appropriation  by  the  seUer  of  an 
crops  of  alfalfa,  and  the  alfalfa  had  article,  when  completed  in  accord- 
been  raised,  cut,  stacked  and  meas-  ance  with  the  terms  of  the  contract, 
ured  as  the  contract  required,  it  was  passes  the  title  without  the  subee- 
held  that  the  title  then  passed  and  quent  assent  of  the  purchaser,  and 
the  price  could  be  recovered.  Said  an  action  for  the  agreed  price  can 
the  court:  **  While  it  has  been  held  be  maintained."  See  also  Wood  v. 
in  some  of  the  cases  that  the  accept-  Michand  (1896^  68  Minn.  478,  05  N. 
ance  by  the  purchaser  of  an  article  W.  B.  963. 
appropriated  by  the  seller  according 
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§  766,  Parpose  of  this  ehapter. —  It  has  been  seen  in  an 
earlier  chapter  that  the  question  when  the  title  passes  is  pri- 
marily one  of  the  intention  of  the  parties;  and  the  rules  which 
have  been  heretofore  considered  are  rules  of  construction  ap* 
plied  by  the  courts  in  their  endeavors  to  arrive  at  the  intention 
of  the  parties  where  the  latter  have  not  made  their  meaning 
clear  by  their  agreement.  Among  other  rules  it  has  been  found 
that  where  the  parties  have  come  to  an  agreement  for  the  pres- 
ent sale  of  a  specific  chattel,  the  title  to  it,  in  the  absence  of 
anything  to  indicate  a  contrary  intent,  will  be  deemed  forth- 
with to  pass  without  the  necessity  of  any  other  act  of  the  par- 
ties, such  as  payment  or  delivery.  But  the  chattel  to  be  sold 
is  not  always  designated  at  the  time  of  the  agreement,  and  in 
the  preceding  chapters  there  has  been  considered  what  acts 
will  suffice,  where  the  parties  have  agreed  upon  the  terms  of 
the  contract  but  not  upon  the  chattel,  to  subsequently  designate 
the  chattel  which  is  to  be  transferred  and  to  appropriate  it 
to  the  contract. 
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§  767.  .  A  variety  of  acts  which  have  been  passed  upon 

by  the  courts  has  been  enumerated,  but  it  is  obvious  that  the 
list  is  not  exhaustive  owing  to  the  infinite  variety  of  forms  in 
which  the  transactions  of  the  parties  may  present  themselves. 
These  acts,  also,  have  been  held  to  pass  the  title  because  that 
was  presumed  to  have  been  the  intention  of  the  parties.  Such 
may  not  always  have  been  their  intention,  however,  and  it  re- 
mains to  consider  what  acts  will  suffice  to  indicate  an  inten* 
tion  that  the  title  shall  not  pass,  notwithstanding  such  conduct 
or  events  as  would  otherwise  have  operated  to  transfer  the 
title. 

§  768. Distinctions. —  In  considering  this  question  care 

must  be  taken  to  discriminate  between  those  cases  in  which 
the  title  has  passed,  though  the  seller  has  a  right  to  retain  the 
goods  until  some  act  has  been  done  by  the  buyer,  and  those  in 
which  the  act  is  to  be  done  before  the  title  is  to  pass  even 
though  the  goods  may  have  left  the  possession  of  the  seller, — 
in  other  words,  between  a  lien  and  a  reservation  of  the  title. 
It  is  to  the  latter  question  that  the  present  chapter  is  devoted  ^ 
and  to  that  branch  of  the  latter  question  which  has  to  do  with 
the  subject  of  the  preceding  chapters. 

§  769.  Sending  goods  by  carrier  is  not  an  appropriation 
if  seller  reserves  Jus  disponendi. — The  question  now  in  hand 
most  frequently  arises  where  goods  have  been  ordered  from  a 
seller  at  a  distance,  who  is  to  transmit  them  by  carrier  to  the 
buyer.  It  was  seen  in  a  preceding  chapter  that  when  such 
goods  hfeive  been  unconditionally  delivered  to  the  carrier  for 
transportation  to  the  purchaser,  such  delivery  is  usually  deemed 
to  be  an  appropriation  of  the  goods  to  the  contract  and  operates 
thereupon  to  transfer  the  title.  Cases,  however,  frequently 
arise  in  which,  while  he  desires  and  expects  to  transmit  the 
goods,  the  seller  still  desires  to  retain  some  hold  upon  them  to 
secure  himself  against  the  insolvency  or  default  of  the  buyer. 
The  seller  in  such  cases  may  be  content  to  rely  upon  his  ordi- 
nary right  of  stoppage  in  transitu^  or  he  may  desire  to  retain 
the  title  in  himself  until  the  goods  are  paid  for.    He  may^  of 
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coarse,  do  this,  as  was  seen  in  a  preceding  chapter,  by  an  ex- 
press stipulation  that  the  title  shall  not  pass  nntil  the  price  is 
paid ;  but  a  simpler  and  more  temporary  reservation  of  con- 
trol is  now  the  purpose. 

§  770. Methods  adopted.—  In  accomplishing  this  pur- 

pose  one  of  three  methods  is  commonly  employed:  1.  The  ship- 
per takes  a  bill  of  lading  providing  for  the  delivery  of  the 
goods  at  the  point  of  destination  to  his  own  order  or  that  of 
his  agent,  and  then  transmits  the  bill  of  lading  to  an  agent  at  ' 
the  place  of  delivery  with  instructions  not  to  deliver  the  goods 
to  the  vendee  until  paid  for;  2.  The  shipper  may  take  a  like 
bill  of  lading  and,  attaching  it  indorsed  to  a  draft  upon  the  pur- 
chaser, may  deliver  the  draft  for  collection  to,  or  may  dis- 
count it  at,  some  bank  which  will  forward  both  to  a  correspond- 
ent at  the  place  of  delivery,  where  the  latter  will  deliver  the 
bill  of  lading  to  the  purchaser  upon  his  paying  or  accepting 
the  draft;  or  3.  The  shipper  may  take  a  bill  of  lading  reciting 
the  delivery  of  the  goods  by  him  to  the  carrier  for  transporta- 
tion to  the  purchaser  (without  making  them  expressly  deliver- 
able to  the  shipper  or  his  order),  and  may  use  this  in  connec- 
tion with  a  draft,  as  in  the  second  method.  The  first  two 
methods  are  the  most  common,  particularly  in  the  English 
cases. 

§  771. Choice  of  methods. — Whatever  be  the  method 

adopted,  it  must  be  one  calculated  to  effectuate  the  purpose 
and  to  I'ebut  the  presumption  arising  from  unconditional  de* 
livery  to  the  carrier.  A  mere  mental  act  on  the  part  of  the 
seller  will  not  suffice  if  it  be  not  accompanied  by  some  out- 
ward act  indicative  of  a  purpose  and  legally  sufficient  to  re- 
tain a  hold  upon  the  title  other  than  the  mere  right  of  stoppage 
m  traiisitu. 

§  772.  .  The  method  adopted  should,  moreover,  be  an 

unambiguous  and  unequivocal  one.  Thus,  where  the  terms  of 
the  invoice  showed  clearly  that  the  seller'  deemed  the  title  to 
have  passed,  the  fact  that  he  sent  a  bill  of  lading  to  his  agent 
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to  be  used  in  coercing  payment  was  held  not  to  prevent  the 
passing  of  the  title.* 

§  773.  .  The  seller  must  also  act  in  good  faith.    Thus 

where,  after  an  unconditional  delivery  for  the  buyer  to  the 
captain  of  the  buyer's  own  ship,  the  seller  by  misrepresenta- 
tion obtained  from  the  captain  a  bill  of  lading  in  blank  as  to 
the  consignee  and  sent  that  with  draft  attached  to  an  agent 
for  collection,  it  was  held  that  the  title  had  passed  and  that 
this  dealing  with  the  bill  of  lading  did  not  aflfect  it.*^ 

§  774.  Bill  of  lading  to  seller's  order,— Where  the  seller 
takes  a  bill  of  lading  which  expressly  stipulates  that  the  goods 
are  to  be  delivered,  at  the  point  of  destination,  to  himself  or 
agent,  or  to  his  order  or  assigns,  there  is  the  clearest  possible 
evidence  upon  the  face  of  the  transaction  that,  notwithstand- 
ing such  an  appropriation  of  the  goods  as  might  have  been  suf- 
ficient to  transfer  the  title  to  the  buyer,  the  seller  has  deter- 
mined to  prevent  this  resu't  by  keeping  the  goods  within  his 
own  control.' 

iWaUey  v.  Montgomery  (1803),' 3  Ca  v.  Commercial  Bank  (1887),  123 

East,  585.  U.  a  727,  8  S.  Ct  266;  Libby  v.  In- 

2  Ogle  V.  Atkinson  (1814),  6  Taunt  galls  (1878X  124  Mas&  503;  Furman  v. 

759.  Railroad  Ca,  106  N.  Y.  579,  13  N.  E. 

•  Craven  v.  Ryder  (1816),  6  Taunt  R.  587;  Joslyn  v.  Grand  Trunk  Ry. 
433;  Ruck  v.  Hatfield  (1832),  5  R  &  Ca,  51  Vt  92;  Peoria  Bank  v.  Rail- 
Aid.  632;  Wait  v.  Baker  (1848),  2  Ex.  road  Co.,  58  N.  H.  203;  Bank  v.  Cum- 
1;  Van  Casteel  v.  Booker  (1848),  2  Ex.  mings,  89  Tenn.  609,  18  a  W.  R  115, 
691;  Ellershaw  v.  Magniac  (1843),  6  24  Am.  St  R  018;  Security  Bank  v. 
Ex.570;  Ward  v.  Taylor  (1870),  56  IIL  Luttgen,  29  Minn.  863,  13  N.  W.  R 
*494;  Bellefontaine  v.  Vassaux  (1896),  151. 

55  Ohio  St  323,  45  N.  K  R  331;  Will-  Where  the  bill  of  lading  is  taken 
man  dk).  v.  Fussy  (1895),  15  Mont  511,  to  the  seller's  order,  the  mere  fact 
39  Paa  R  738;  Dows  v.  National  Ex-  that  the  buyer  is  named  as  con- 
change  Bank  (1875),  91  U.  S.  618:  See-  signee  will  not  pass  the  title  to  him. 
ligson  V.  Philbrick  (1886),  30  Fed.  R  First  Nat  Bank  v.  Crocker  (1872),  111 
600;  Berger  v.  State  (1887),  50  Ark.  Mass.  16a 

20,  6  a  W.  R  15;  Bergeman  v.  Rail-  Wait  v.  Baker,  2  Ex.  1  {supra),  is 

road  Ca  (1890),  104  Ma  77, 15  a  W.  R  a  leading  case  upon  the  subject  of 

992;  Pennsylvania  Ry.  <2Jo.  v.  Stern  reserving  the  jus  disponendi  by  tak- 

(1888),  119  Pa.  St  24,  12  Atl.  R  756,  ingthe  bill  of  lading  to  the  shipper's 

4  Am.  St  R  626;  North  Penn.  R  R  order.     There   the  defendant,  who 
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This  evidence,  however,  is  not  absolutely  conclusive,  though, 
as  stated  by  the  supreme  court  of  the  United  States,  ^^  it  is  held 
to  be  almost  conclusive.'*  ^ 

§  776. Thus,  for  example,  it  is  possible,  even  in  such  a 

case,  that  it  was  the  intention  of  the  parties — as  where  the 
person  occupying  the  relation  of  vendor  was  really  acting  as 
agent  of  the  buyer'  —  that  the  title  should  pass  upon  the  de- 
was  a  oom  factor  at  Bristol,  ery  to  the  captain  of  the  vessel  to  be 
made  a  contract  by  maU  with  one  carried  under  a  bill  of  lading,  and 
Lethbridge,  a  corn  factor  at  Ply-  that  bill  of  lading  indicated  the  per- 
month,  to  buy  from  him  a  quantity  son  for  whom  they  were  to  be  par- 
of  barley  f.  a  b.  at  Kingsbridge,  for  ried.  By  that  biUof  lading  the  goods 
cash  on  handing  bills  of  lading  or  were  to  be  carried  by  the  master  of 
acceptance  at  two  montha  Leth-  the  vessel  for  and  on  account  of  Leth- 
bridge  was  directed  to  charter  a  ves-  bridge,  to  be  delivered  to  him  in  case 
sel  and  he  chartered  the  *^  Emerald."  the  biU  of  lading  should  not  be  as- 
Her  captain  signed  a  bill  of  lading,  signed,  and,  if  it  should,  then  to  the 
making  the  barley  deliverable  at  Bris-  assignee.  The  goods  therefore  still 
tol  to  the  order  of  Lethbridge  or  as-  continued  in  possession  of  the  mas- 
signs.  Lethbridge  went  to  Bristol  ter  of  the  vessel,  not  as  in  the  case  of 
and  called  at  defendant's  office  early  a  common  carrier,  but  as  a  person 
in  the  morning,  leaving  there  an  carrying  them  on  behalf  of  Leth- 
unindoraed  bill   of  lading  and  an  bridga" 

invoicei  He  called  again  later  in  ^Dows  v.  National  Exch.  Bank 
the  day,  when  a  dispute  arose,  and  (1875),  91  U.  S.  618,  supra. 
though  the  defendant  finally  said  ^  This  was  the  case  in  Van  Casteel- 
that  he  accepted  the  barley  and  v.  Booker  (1848),  2  Ex.  691,  where 
offered  to  pay  the  cash,  Lethbridge  Parke,  R,  said:  "Notwithstanding 
declined  it  and  took  away  the  bill  of  the  form  of  the  bill  of  lading,  the 
lading,  which  he  indorsed  to  plaintiffs  contract  may  have  been  made  reaUy 
for  value.  When  the  ship  arrived,  on  behalf  of  the  vendee,  though 
defendant  obtained  possession  of  part  prima  fade  it  is  made  on  behalf  of 
of  the  cargo  before  plaintiffs  pre-  the  vendor;  and  it  is  a  question  for 
sented  their  bill  of  lading.  The  ac-  the  jury,  to  be  decided  on  the  evi- 
tion  was  trover  for  the  barley  so  taken  dence,  looking  at  the  form  of  the  bill 
and  plaintiffs  recovered.  Parke,  B.,  of  lading,  particularly  noticing  that 
after  pointing  out  that  although  a  it  is  made  freight  free,  and  the  Ian- 
delivery  to  a  carrier  is,  if  nothing  guage  of  the  invoice,  and  the  iinnie- 
further  takes  place,  a  delivery  to  the  diate  transfer  of  the  bill  of  lading 
vendee  so  as  to  vest  the  property  in  to  the  [vendees],  and  other  facts, 
him,  but  that  such  was  not  the  case,  whether  the  goods  were  not  really 
said:  ''The  delivery  of  the  goods  on  delivered  on  board  to  be  carried  for 
board  the  ship  was  not  a  delivery  of  and  on  account  and  at  the  risk  of 
them  to  the  defendant»  but  a  deliv-  the  [vendees].'' 
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lively  to  the  carrier.  And  notwithstanding  the  evidence  of 
the  bill  of  lading,  there  may  be  other  evidence  sufficient  to 
overthrow  it  indicating  a  contrary  intention;  as  where,  from 
the  invoice,  it  appears  that  the  goods  were  shipped  ''for  ac- 
count and  at  the  risk  "  of  the  bnyer,^  and  the  like. 

Whether  there  was  sach  a  contrary  intention  is  nsnally  a 
question  of  fact  for  the  jury,'  and  it  must  be  shown  by  evi- 
dence sufficiently  strong  to  overcome  the  presumption  arising 
upon  the  face  of  the  transaction.'    In  the  absence  of  such  a 

iWalley  ▼.  HoDtgomerj  (1803),  3  by  the  intention  of  the  partiea  Where 
East,  5S5.  8o  where  the  goods  marked  the  eridenoe  is  eqniyocal,  it  is  prop- 
with  the  initiaJs  of  the  hojer  have  erly  a  question  of  fact  for  the  jniy, 
been  delivered  to  the  carrier,  and  the  under  proper  instroctlons^  and  must 
poichaser  has  accepted  a  draft  for  be  submitted  to  them,  unless  it  is 
the  price,  the  fsust  that  the  seller  plain*  as  matter  of  law,  that  tlie  eri* 
takes  the  carrier's  receipt  in  his  own  dence  wiU  justif 7  a  finding  but  one 
name  wiU  not  overthrow  the  pre-  way,**  citing  Allen  ▼.  Williams,  IS 
sumption  that  the  title  passed.  HaU  Pick.  397;  Stanton  t.  Eager,  16  Pick. 
T.  Richardson  (1860),  16  Md.  d96, 77  467;  Stevens  v.  BostcMi,  etc.  R  Ca, 
Am.  Dec  803L  And  where  the  con-  8  Graj,  S62;  Moakes  ▼.  Kicolson,  19 
tract  was  that  the  goods  should  be  Com.  &  (N.  &)  290, 115  Eng.  Com.  U 
delivered  over  the  rail  of  a  vessel,  290;  Gtodts  y.  Bose,  85  K  J.  a  P.  61, 
and  they  have  been  so  delivered,  the  84  Eng.  Com.  Ia  229:  TrsgeUes  v. 
fact  that  afterwards,  at  the  master  s  Sewell,  7  H.  &  N.  574  Thoogh  where 
suggestion,  a  bill  of  lading  in  the  it  appears  on  the  face  of  the  docu- 
shipper's  name  is  made  out,  as  the  ments,  the  court  maj  decide  it  as  a 
master  said.  **  for  the  purpose  of  fix-  question  of  law.  Kej  t.  Cotes  worth 
ing  the  freight,"  wiU  not  necessarily  (1852>,  7  Exch.  59% 
defeat  the  effect  of  the  delivmy.  '  In  Browne  v.  Hare  (1859X  4  H.  ft 
Gibbons  v.  Bobinson  (1886|,  63  Mich.  N.  822,  Erie,  J.,  said:  "The  contract 
146.  29  N.  W.  B.  53a  And  where  was  for  the  purchase  of  unascer- 
the  sellers,  who  were  indebted  to  the  tained  goods,  and  the  question  has 
buyers,  delivered  goods  to  the  carrier  been  when  the  property  passed.  For 
consigned  to  the  buyers,  and  wrote  the  answer  the  contract  must  be  re- 
them  saying  '*  we  deliver  you  this  sorted  to;  and  under  that  we  think 
load  on  our  indebtedness,"  the  fact  the  property  passed  when  the  goods 
that  the  shippers  took  a  bill  of  lad-  were  placed  '  free  on  board '  in  per- 
ing  in  their  own  names  was  held  not  formance  of  the  contract  In  this 
to  defeat  the  eSect  of  the  delivery,  class  of  cases  the  passing  of  the  prop- 
Straus  V.  Wessel  (1876),  90  Ohio  St.  erty  may  depend,  according  to  the 
211,  Adams*  Cases  on  Sales,  781.  contract,  either  on  mutual  consent 

'In  Gibbons  v.  Bobinson,  supra,  it  of  both  parties,  or  on  the  act  of  the 
is  said:  **  The  question  of  delivery  is  vendor  communicated  to  the  pur- 
one  of  fact,  and  is  mainly  governed  chaser,  or  on  the  act  of  the  vendor 
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showing,  the  transaction  will  hare  its  natural  effect  of  reserv- 
ing the  jtu  dUtpanendi  in  the  seller,  and  will  prevent  a  trans- 
fer of  the  title  to  the  buyer  nntil  such  time  as,  upon  payment 
or  otherwise,  the  seller,  by  indorsement  or  its  equivalent, 
places  the  goods  at  the  disposal  of  the  buyer.^  The  question 
is,  was  it  the  purpose  of  the  seller,  in  taking  the  bill  of  lading 
to  his  own  order,  to  reserve  the^i^^  disponendi —  to  retain  con- 
trol of  the  goods, —  or  was  he  desirous  that  the  buyer  should 
take  the  goods  and  simply  adopted  this  method  as  matter  of 
precaution  in  ease  the  buyer,  for  any  reason,  should  not  take 
them.' 

alone.    Here  it  passed  by  the  act  of  ^  Where  the  seller  indorsee  the  biU 

the  vendor  alone.    If  the  bill  of  lad*  of  lading  and  sends  it  to  the  pur- 

ing  had  made  the  goods '  to  be  de-  chaser  he  clearly  waives  the  jus  dis- 

livered  to  the  order  of  the  consignee,'  ponendi.    Key  v,  Cotesworth  (1852), 

the  passing  of  the  property  would  be  7  Exch.  505;  Browne  v.  Hare  (1859), 

clean    The  bUl  of  lading  made  them  4  H.  &  N.  822;  Wilmshurst  v.  Bowker 

'to  be  delivered  to  the  order  of  the  (1844),  7  Man.  &  Gr.  882.    So,  also, 

consignor,'  and  he  indorsed  it  to  the  where  he  gives  the  buyer  an  unoon- 

order  of  the  consignee  and  sent  it  to  ditional  order  on  the  carrier  for  the 

his  agent  for  the  consignea    Thus  goods.    Hatch  v.  Bay  ley  (1853),  12 

the  real  question  has  been  on  the  in-  Cush.  (Mass.)  27;  Hatch  v.  Lincoln 

tention  with  which  the  bill  of  lading  (1853),  12  Cush.  81. 

was  taken  in  this  form:  whether  the  So^  though  the  seller  retains  the 

consignor  shipped  the  goods  in  per-  bill  of  lading,  if  the  goods  are  aotu- 

formance  of  his  contract  to  place  ally  delivered  to  and  received  by  the 

them  'free  on  board;'  or  for  the  pur-  buyer,  the  jua  disponendi  is  gona 

pose  of  retaining  a  control  over  them  Hope  Lamber  Ckx  v.  Hardware  Ca 

and  continuing  to  be  owner,  con-  (1890),  53  Ark.  196, 18  S.  W.  R  731. 

trary  to  the  contract,  as  in  the  case  ^  The  distinction  is  clearly  shown  in 

of  Wait  V.  Baker,  2  Ex.  1,  and  as  Joyce  v.  Swann  (1864),  17  C.  R  (N.  S,) 

is  explained  in  Turner  v.  The  Trust-  84    There  it  appeared  that  Seagrave 

ees  of  the  Liverpool  Docks,  6  Ex.  &  Ck>.  of  Liverpool  had  contracted 

643,  and  Van  Gasteel  v.  Booker,  2  to  sell  a  cargo  of  guano  to  McCarter 

Ex.  691.    The  question  was  one  of  of  Londonderry.    They  wrote  him 

fact,  and  must  be  taken  to  have  been  February  26th  that  they  had  engaged 

disposed  of  at  the  trial;  the  only  a  vessel  and  would  have  the  cargo 

question  before  the  court  below  or  on  board  in  a  few  days  and  proposed 

before  us  being  whether  the  mode  of  to  draw  on  him  for  the  guano  at  a 

taking  the  bill  of  lading  necessarily  certain  price  per  ton.    On  March  2d 

prevented  the  property  from  pass-  McCarter  ordered  the  cargo  insured 

ing.   In  our  opinion  it  did  not,  under  for  him.    On  March  3d  he  wrote  to 

the  circumstances."  Seagrave  &  Ca  complaining  that  the 
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§  776.  .  The  mere  fact,  however,  that  the  consignor  was 

the  agent  of  the  consignee  is  not  necessarily  conclusive,  for 
"  where  a  commercial  correspondent,  however  set  in  motion 
by  a  principal  for  whom  he  acts,  advances  his  own  money  op 
credit  for  the  purchase  of  property  and  takes  the  bill  of  lading 
in  his  own  name,  looking  to  such  property  as  the  reliable  and 
safe  means  of  reimbursement  up  to  the  moment  when  the  orig- 
inal principal  shall  pay  the  purchase  price,  he  becomes  the 
owner  of  the  property  instead  of  its  pledgee,  and  his  relation 
to  the  original  mover  in  the  transaction  is  that  of  an  owner 

price  was  too  high.  Od  March  4th  with  the  intention  of  transferring 
Seagrave  Co.,  fearing  from  this  let-  the  property  from  the  sellers  to  the 
ter  that  McCarter  might  not  accept  buyers.  It  is  true  that  the  bill  of 
the  guano,  took  a  bill  of  lading  in  lading  was  taken  in  the  names  of 
their  own  names  and  insured  the  the  sellers,  and  at  the  time  the  insur- 
cargo  on  theif  own  account.  This  ance  was  declared  was  unindorsed, 
bill  of  lading  and  an  invoice  were  That  was  a  circumstance  which  was 
sent  to  a  partner  of  the  firm  who  well  worthy  the  attention  of  the 
happened  to  be  near  Londonderry,  jury,  and  might  have  induced  them 
and  he  called  on  McCarter  in  the  to  come  to  a  contrary  conclusion, 
evening  on  Saturday,  March  7tlL  Mo-  But,  if  they  thought  that,  not  with- 
Carter  was  then  willing  to  take  the  standing  this,  there  were  other  cir- 
cargo  and  they  met  Monday  morn-  cumstances  sufficiently  cogent  to 
ing,  when  the  bill  of  lading  was  in-  induce  them  to  come  to  the  conclu- 
dorsed  to  McCarter  and  he  gave  his  sion  that  the  property  was  intended 
acceptance  for  it  It  afterwards  ap-  to  pass,  I  am  of  opinion  that  the 
peared  that  the  vessel  and  cargo  had  mere  circumstance  of  the  form  of 
been  lost  on  the  evening  of  March  the  bill  of  lading,  and  of  the  invoice 
7th.  The  action  was  upon  the  insur-  being  transmitt-ed  to  the  partner 
ance  effected  by  Joyce,  the  insur-  then  in  Ireland,  instead  of  to  Mo- 
ance  broker,  for  McCarter,  and  de-  Carter  direct,  was  not  sufficient  to 
fendants,  the  underwriters,  con-  annihilate  the  other  evidence  in  the 
tended  that  McCarter  had  no  insur-  cause,  though  it  might  induce  the 
able  interest  on  March  2d,  but  the  jury  to  pause.  The  cases  of  Wait  v. 
jury  found  that  Seagrave  &  Co.  had  Baker,  2  Ex.  1,  and  Browne  v.  Hare, 
put  the  cargo  on  board  with  inten-  8  H.  &  N.  484,  4  id.  822,  appear  to 
tion  of  passing  the  property  to  him,  me  clearly  to  establish  the  distinc- 
and  found  for  the  plaintiff.  A  mo-  tion  that,  if  from  ajl  the  facts  it  may 
tion  for  nonsuit  or  new  trial  was  de-  fairly  be  inferred  that  the  bill  of 
nied.  The  court,  per  Williams,  J.,  lading  was  taken  in  the  name  of  the 
said:  ''It  was  a  question  for  the  jur}%  seller  in  order  to  retain  dominion 
and  I  think  they  were  warranted  in  over  the  goods,  that  shows  that  there 
assuming  that  the  guano  was  put  on  was  no  intention  to  pass  the  prop- 
board   pursuant    to   that    contract  erty;  but  if  the  wholeof  the  circunif- 
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under  a  contract  to  sell  and  deliver  when  the  purchase  price  is 
paid."  ^ 

§  777. Purpose  and  effect. —  This  reservation  of  the 

title  by  the  seller  may  be  prompted  by  any  one  of  a  number  of 
motives  and  it  may  have  a  variety  of  effects.  Its  ordinary  pur- 
pose, undoubtedly,  is  to  coerce  payment  of  the  price  by  retain- 
ing title  until  payment.  In  addition  to  this  main  purpose  and 
effect,  it  may  have  several  incidental  or  collateral  effects.  It 
may,  for  example,  determine  wheQ  and  where  the  title  has 
passed  and  the  sale  has  been  completed  within  the  purview  of 
local  statutes  forbidding  or  restricting  sales,  as  in  the  common  ^ 
case  of  the  statutes  forbidding  or  restricting  sales  of  intoxicat- 
ing liquors.*  It  may  also  determine  whether  or  not  the  goods 
have  become  taxable  or  leviable  as  the  property  of  the  vendee.* 
And  in  addition  to  these,  as  will  be  seen,^  it  may  give  to  the 
vendor  a  wide  power  of  making  pledges,  sales  or  mortgages  of 
the  goods  before  they  become  the  property  of  the  original 
vendee. 

§  778. •  "With  the  title  would  also  ordinarily  be  retained 

the  risk,  though  this  must  depend  upon  the  manner  in  which 
the  bill  of  lading  is  subsequently  dealt  with.  If,  for  example, 
though  the  bill  of  lading  were  taken  to  the  seller's  order,  he 
at  once  indorses  it  and  sends  it  to  the  buyer,  or  gives  the  lat- 
ter an  order  on  the  carrier  for  the  goods,  the  title,  as  has  been 

stances  lead  to  the  conclusion  that  Berger  v.  State,  50  Ark.  20,  6  S.  W.  R. 

that  was  not  the  object,  the  form  of  15;  Sarbecker  v.  State,  65  Wis.  171, 

the  bUl  of  lading  has  no  influence  on  56  Am.  R  624;  Com.  v.  Fleming,  130 

the  result"    See  also  Straus  v.  Wes-  Pa.  St.  188,  18  Atl.  R  622, 17  Am.  St. 

sel  (1876),  80  Ohio  St  211.  R  768,  5  L.  R  A.  470;  State  v.  O'Neil, 

1  Moors  V.  Kidder  (1887),  106  N.  Y.  58  Vt  140,  56  ^m.  R  557;  State  v. 
82;  Farmers,'  eta  Bank  v.  Logan  Peters,  91  Me.  31, 80  AtL  R  842 ;  State 
(1878),  74  N.  Y.  66a  v.  Wii^gfield,  115  Mo.  428, 22  S.  W.  R 

2  Thus,  where  the  jus  disponendi  868, 87  Am.  St  R  406,  and  many  other 
has  been  so  reserved,  the  title  passes  cases  cited  in  these. 

and  the  sale  is  completed  at  the  time  >  For  example,  see  Merchants*  Ex- 
and  place  of  delivery  rather  than  of  change  Bank  v.  McGraw,  59  Fed.  R 
shipment  See  Bellefontaine  v.  Vas-  972,  15  U.  S.  App.  882,  8  Q  C.  A.  420. 
aaux,  55  Ohio  St  828,  45  N.  E.  R  821;        <  See  post,  §§  798,  794. 
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seen,  wonld  be  vested  in  the  bnyer.^  And  if  the  seller  retain 
the  bill  of  lading  merely  for  the  purpose  of  obtaining  payment 
of  the  price,  but.  intending  that  the  buyer  should  have  the 
goods  upon  payment,  the  buyer,  by  the  shipment,  acquires  an 
interest  in  the  goods  which  will  entitle  him  to  have  them  upon 
payment.  With  reference  to  such  a  case  Lord  Bramweil  said 
on  one  occasion:'  ^^That  the  vendee  has  an  interest  in  the 
specifio  goods  as  soon  as  they  are  shipped  is  plain.  By  the 
contract  they  are  at  his  risk.  If  lost  or  damaged,  he  must 
bear  the  loss.  If  specially  good  and  above  the  average  qual- 
ity which  the  seller  was  bound  to  deliver,  the  benefit  is  the 
vendee's.  If  he  pays  the  price,  and  the  vendor  receives  it,  not 
having  transferred  the  property,  nor  created  any  right  over  it 
in  another,  the  property  vests." 

§  779.  Bill  of  lading  to  seller's  order  attached  to  draft  on 
buyer. — Equally  significant  of  the  intention  is  the  case  in 
which  the  bill  of  lading,  taken  to  the  order  of  the  seller,'  is 
indorsed  by  him  and  attached  to  a  draft  upon  the  purchaser 
for  the  price;  and  the  draft  is  then  delivered  to  a  bank  for  col- 
lection,^ or  is  discounted  by  the  bank  in  reliance  upon  the  seen- 

1  See  cases  cited  in  the  fifth  note  bank  on  acceptance  of  the  draft,  and 
to  section  775.  passes  title  to  the  gooda»  and  the 

2  Mirabita  v.  Imperial  Ottoman  bank  need  not  hold  the  biU  of  lading 
Bank  (1878),  8  Exch.  Div.  164  until  payment,  the  time  draft  being 

>  The  same  effect  has  been  given  evidence  of  a  term  of  credit  given  to 

to  the  transaction  where  the  bill  of  the  drawee.  St  Paul  Mill  Ca  v.  Great 

lading  was  a  mere  receipt,  naming  Western  Despatch  Ca  (1686),  27  Fed. 

the  seller  as  consignor  and  the  buyer  R  484;  National  Bank  v.  Merchants* 

as  consignee.  Emery's  Sons  v.  Irving  Bank  (1875)^  91  17.  &  92;  Moore  v. 

National  Bank  (1874),  25  Ohio  St  360,  Louisiana  Nat  Bank  (1892),  44  La. 

18  AuL  R.  299.    See  also  post,  §§  783-  Ann.  99.  82  Am.  St  It  832, 10  a  It 

780.  407.  See  also  Marine  Bank  V.  Wrigfat» 

4  "  Time  "^  and  *<  sifht ''  drafts.—  A  48  N.  Y.  1 ;  Hall  v.  Richardson  (I860), 
bill  of  lading  makihg  goods  deliver-  16  Md.  896,  77  Am.  Dea  80a 
able  to  the  order  of  the  shipper  and  But  where  the  draft  is  a  aight  draft, 
attached  to  a  time  draft  drawn  on  or  the  papers  otherwise  show  that  no 
the  purchaser  and  sent  to  a  bank  credit  was  given,  the  bill  of  Lading 
*' for  acceptance  and  collection,"  with  should  not  be  delivered,  until  pay- 
no  other  instructions,  has  been  held  ment  Second  National  Bank  v.  Gum* 
to  be  rightfully  delivered  by  the  mings  (1891),  89  Tenn.  609, 84  Am.  St. 
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rity  afforded  by  the  bill  of  lading.  In  such  a  case  presumptively 
no  title  passes  to  the  purchaser  until  by  payment  of  the  draft 
he  has  duly  obtained  the  possession  of  the  bill  of  lading,^  al- 
though the  goods  have  been  sent  in  the  buyer's  own  ship.' 

R  818, 18  S.  W.  R 115;  MoArthnr  Ca  invoices  and  a  letter  of  advice  to  the 

V.  Old  Second  Nat  Bank  (1899),  —  plaintifb,  showing  that  the  cargo 

Mich.  — ,  81  N.  W.  R  92;  Security  was  bought  and  shipped  on  their  ao 

Bank  t.  Luttgen  (1882),  99  Minn.  888,  count    It  was  held  that  the  prop 

13  N.  W.  R  151;  Kentucky  Refining  erty  did  not  pass  to  plaintiffs,  as  th« 

Ca  ▼.  Globe  Refining  Ca  (1898),  —  taking  of  a  biU  of  lading  by  Klin 

Ky,  — ,  47aVir.  R602,4dLbRA.  gender  in  his  own  name  was '' nearlj 

353.  conclusive  evidence  *'  that  he  did  no 

1  In  Jenkyns  t.  Brown  (1849),  14  intend  to  pass  the  property  to  plaint 

<^  K  498,  it  appeared  that  one  E[lin-  iffs;  that  by  delivering  the  indorsei  i 

gender,  a  merchant  in  New  Orleans,  bill  of  lading  to  the  buyer  of  tb  d 

had  bought  a  cargo  of  com  on  the  bills  of  exchange  he  had  conveyed  \  o 

order  of  the  plaintiffs,  and  taken  a  them  "a  special  property"  in  t)te 

bill  of  lading  for  it  deliverable  to  his  cargo;  and  by  the  invoice  and  letl  ar 

own  order.    He  then  drew  bills  for  of  advice  to  the  plaintiffs  ho  1  ad 

the  cost  of  the  cargo  on  the  plaint-  passed  to  them  the  *'  general  p)  op- 

iffa^  and  sold  the  bills  to  a  New  Or-  erty"  in  the  cargo,  subject  to   Jiis 

leans  banker,  to  whom  he  also  in-  special  property,  so  that  the  pb  int- 

doTsed  the  bill  of  lading.    He  sent  iffs*  rights  to  the  goods  would  not 


'Thus,  in  Turner  v.  Trustees  of  Liv-  of  goods  on  board  the  purchi  sers' 
erpool  Docks  (1851),  6  Exch.  548|  a  own  ship  is  a  delivery  to  him,  unless 
cargo  of  cotton  had  been  purchased  the  vendor  protects  himself  by  spe- 
by  customers  who  sent  their  own  ves-  cial  terms  restraining  the  effrict  of 
sel  for  it  and  it  was  placed  on  board;  such  delivery.  In  the  present  case 
but  the  sellers  took  bills  of  lading  the  vendors,  by  the  terms  of  the  bill 
making  the  goods  deliverable  ''to  of  lading,  made  the  cotton  deliver- 
order  or  to  our  [the  sellers']  assigns,  able  at  Liverpool  to  their  order  or 
he  or  they  paying  freight  .  •  .  assigns,  and  there  was  not,  therefore, 
nothing,  being  owner*8  property,^  a  delivery  of  the  cotton  to  the  pur- 
The  sellers  drew  on  the  purchasers  chasers  as  owners,  although  there 
for  the  price,  and  the  bills  were  dis-  was  a  delivery  on  board  their  ship^" 
counted  at  a  bank  with  the  bill  of  To  like  effect:  EUershaw  v.  Magniac 
lading  as  security.  The  question  was  (1843),  6  Ex.570;  Brandt  v.  Bowlby 
whether  by  delivery  on  board  the  (1831),  2  R  &  Ad.  932;  Van  Casteel 
buyer's  vessel,  and  the  statement  in  v.  Booker  (1848),  2  Ex.  691;  Moakes  v. 
the  bill  of  lading  that  the  goods  were  Nicholson  (1805),  19  C.  R  (N.  a)  290; 
his  property,  the  title  had  so  passed  Schotsmans  v.  Railway  Ca  (1867),  3 
as  to  defeat  the  claim  of  the  bank.  Ch.  Ap.  332;  Dows  v.  National  Ex- 
Said  the  court,  per  Patteson,  J. :  change  Bank  (1875),  91  XT.  S.  618. 
*' There  is  no  doubt  that  the  delivery 
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This  presumption,  however,  as  in  the  former  case,  is  not  ab- 
solutQly  conclusive,  and  the  title  may  pass  if  such  appears  to 
have  been  the  intention,  notwithstanding  the  draft.^ 

§  7S0. Buyer  obtaining  possession  withont  payment. 

And,  in  the  ordinary  -case,  even  though  the  bill  of  lading  in- 
dorsed by  the  seller  comes  into  the  possession  of  the  buyer,  yet 
if  it  so  comes  into  his  possession  upon  condition  that  he  will 
pay  the  draft,  no  title  passes  to  him  until  he  has  paid  it.^   But 

arise  till  the  bills  of  exchange  were  that  there  was  evidence  to  go  to  the 

paid  by  them.  jury  tending  to  prove  that,  up  to  the 

In  Mercliants*  Exchange  Bank  v.  time  of  the  delivery  of  the  bill  of 

McGraw  (1894).  59  Fed  R  972, 15  IT.  a  lading  to  the  Seattle  bank,  the  title 

App.  332,  8  C.  C.  A.  420,  it  appeared  to  the  hops  remained  in  K,  M.  &  Co., 

that  L.  &    Ck>.  of  Milwaukee   had  and  that  by  the  cashing  of  the  draft, 

bought  a  quantity  of  hops  from  K.,  and  the  delivery  of  the  bill  of  lading 

M.  &  Ca,  in  Seattle,  on  the  under-  to  that  bank,  it  acted  as  the  agent 

standing  that  the  sellers  should  re-  of  the  Milwaukee  bank,  and  that  the 

tain  title  till  payment    In  accord-  title  passed  to  the  latter, 
ance  with  an  undertaking  by  the       See  also  that  title  does  not  pass 

Merchants'  Exchange  Bank  of  Mil-  until  payment.  Freeman  v.  Kraemer, 

waukee  to  guaranty  payment  by  L.  63  Minn.  242,  65  N.  W.  R  455;  Belle- 

&  Ca,  the  hops  were  delivered  to  a  fontaine  v.  Vassauz,  55  Ohio  St.  323, 

carrier  at  Seattle  and  K,  M.  &  Ca  45  N.  E.  R  321 ;  Baker  v.  Chicago, 

took  a  bill  of  lading  in  which  L^  &  etc.  R  Co.,  98  Iowa,  438,  67  N.  W.  R 

Ca  were  named  as  consignees.   This  376;  Erwin  v.  Harris,  87  Gku  333, 13 

biU  of  lading  was  attached  to  a  draft  Sw  E.  Rep.  513;  Scharff  v.  Meyer,  133 

on  L.  &  Co.,  and  the  draft  was  dis-  Ma  428,  34  a  W.  R  858,  54  Am.  St 

counjbed  by  a  bank  in  Seattle,  which  R  672;    Kentucky  Refining  Ca  v. 

then  forwarded  the  draft  with  bill  of  Globe  Refining  Co.,  —  Ky.  — ,  47  S. 

lading  attached  to  the  Merchants*  W.R602,42L.R  A.353;  Bergemanv. 

Exchange  Bank  for  collection.  After  Indianapolis,  eta  R  Ca,  104  Ma  77, 15 

the  delivery  of  the  hops  to  the  oar-  Sw  W.  R  992;  Willman  Mercantile 

rier  (but  whether  before  or  after  the  Ca  v.  Fussy,  15  Mont  511,  89  Paa  R 

discount  by  the  Seattle  bank  was  738;  Jones  v.  Brewer  (1885),  79  Ala. 

not  clear)  the  hops  were  attached  at  545. 

Seattle  as  the  goods  of  L.  ^  Ca    In       i  Hobart  v.  Littlefield   (1881),  13 

an   action   by  the   Merchants'  Ex-  R  L  341    See  also  Straus  v.  Wessel 

change  Bank  against  the  attaching  (1876),  30   Ohio   St  211;    Joyce    v. 

parties,  the  lower  court  nonsuited  Swann  (1864),  17  Com.  R  (N.  &)  84 
the  plaintiff  upon  the  ground  that  it        ^  Farmers'  Bank  v.  Logan  (1878),  74 

did  not  appear  that  the  draft  was  N.  Y.    568;    Shepherd   v.  Harrison 

cashed  by  the  Seattle  bank  before  (1871),  L.  R  4  Q.  R 196,  4  id.  493,  L^  R 

the  levy;  but  on  appeal  it  was  held  5  H.  L.  116;  Bank  of  Rochester  v. 
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where  the  seller  has  so  dealt  with  the  bill  of  lading  for  the 
purpose  of  securing  the  payment  of  the  price,  the  buyer,  upon 
paying  or  tendering  the  price,  is  entitled  to  have  the  goods.^ 

Jones  (1851),  4  N.  Y.  497, 55  Am.  Dea  paid  by  Baring  Bros.  &  Ga  After 
^0;  Moors  v.  Kidder  (1887),  100  N.  T.  the  arrival  of  the  goods  Swain  ob- 
3*2,  12  N.  £.  R  818;  The  New  Haven  tained  the  papers  from  Kidder,  Pea- 
Wire  Cfx  Ceases  (1889).  57  Ck>nn.  352^  body  &  Co.,  as  attorneys  for  Baring 
18  AtL  R.  26&  Bros.  &,  Ckx,  in  order,  as  he  alleged. 

In  Moors  v.  Kidder  {siipra\  the    to  enter  them  at  the  custom-house 
facts  were  as  follows:  Kidder,  Pea-    and  have  them  warehoused  in  the 
body  &  Ox,  bankers  of  Boston,  M&^s^,    name  of  Baring  Bros.  &  Ckx    But  in- 
issued  a  letter  of  credit  to  d  C.  Ban-    stead  of  doing  so,  he  entered  them  in 
croft  &  Co.,  of  Calcutta,  authorizing    the  name  of  his  broker,  and  subse- 
the  latter  to  draw  on  Baring  Bros.  &    quently  obtained  a  loan    of  $6,000 
Col,  of  London,  for  the  cost  of  ship-    from  the  plaintiff  on  the  security  of 
ments  of  goods,  through  bills  of  lad-    ninety-five  of  the  cases  of  shellac,  for 
ing  to  Boston  or  New  York,  to  the    which  he  gave  warehouse  receipta 
extent  of  £3,000,  for  account  of  P.  M.    The  case  turned  solely  upon  the  ques- 
Swain,  guaranteeing  that  the  bills    tion    whether   Swain    was   general 
drawn  by  virtue  of  this  credit  would    owner  of  the   shellac   and   Baring 
be  duly  honored  by  Baring  Bros.  &    Bros.  &  Co.  only  pledgees.  The  coui*t 
Ca    Swain,  on  his  part,  agreed  to    held  that  the  property  in  the  goods 
provide  sufficient  funds  in  London    was  vested  in  Baring  Bros.  &  Co., 
for  meeting  the  payment  of  what-    since  their  money  and  credit  bought 
ever  bills  should  be  drawn,  as  they    the  goods,  the  bill  of  lading  was  to 
matured.    And  he  further  expressly    them, the  goods  were  ^pressly  stated 
agreed  that  all  property  purchased    by  Swain  to  be  held  by  them  as  se- 
under   this   arrangement,    together    cturity,  and  they  had  the  power  of 
with  the  bills  of  lading  and  insur-    absolute  disposal 
ance,  was  ''  hereby  pledged  '*  to  Bar-       A  similar  decision,  under  an  almost 
ing  Broa  &  Ca  as  collateral  security    identical  state  of  facts,  was  reached 
<or  the  payment  of  the  drafts,  and    in  The  New  Haven  Wire  Go,  Cases 
might  be  sold  or  otherwise  disposed    {supra).    In  one  of  these,  which  was 
of  as  Baring  Bros.  &  Ca  might  deem    typical  of  them  all,  the  New  Haven 
necessary  for  their  own  protection.    Wire  Co.,  through  its  agents  in  Eng- 
In  due  course  C.  C.  Bancroft  &  Co.    land,  purchased  iron  rods  from  Ger- 
drew   their   draft    for.  account   of    man  manufacturers  on  the  credit  of 
Swain,  for  the  cost  of  one  hundred    Baring  Bros.  &  Co.    The  said  agents 
cases  of  shellac,  and  attached  thereto    drew  drafts,  accompanied  by  bills  of 
a  bill  of  lading  to  the  order  of  Bar-    lading,  to  the  order  of  the  drawees, 
ing  Bros.  &  Ca,  deliverable  in  New    on  Baring  Bros.  &  Ck).,  which  the 
York.    The  draft  was  accepted  and    latter  accepted  and  paid  at  maturity, 

1  Per  (}otton,  L.  J.,  in  Mirabita  v.  Imperial  Ottoman  Bank  (1878),  8  Exch. 
Div.  164^  quoted  posty  §  78a 
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§  781.  Custom  does  not  affect. —  An  alleged  custom 

that  the  title  should  pass  upon  delivery  to  the  carrier  notwith- 
standing that  a  bill  of  lading  has  been  taken  to  the  order  of  the 
seller  and  attached  to  a  draft  forwarded  for  collection  has 
been  held  invalid.^ 

§  783. Sending  inyoice^  etc.^  to  buyer  does  not  affect 

result. —  The  mere  fact  that  the  seller  has  sent  to  the  buyer 
an  invoice  of  the  goods  in  which  the  specific  goods  are  de- 
scribed and  the  huyer  is  named  as  consignee  does  not  change 
the  result;*  for,  though  these  acts  of  themselves  might  amount 
to  an  appropriation,  they  cannot  pass  the  title  in  the  face  of 
the  bill  of  lading  taken  to  the  order  of  the  seller.  The  same 
is  true  also  where  an  unindorsed  copy  •  or  duplicate  *  of  the 
bill  of  lading  is  sent  to  the  buyer,  although,  as  will  be  seen,' 
where  the  bill  of  lading  is  .not  taken  to  the  seller's  order,  but 
the  buyer  is  named  as  consignee,  then  a  duplicate  of  the  bill  of 
lading  sent  to  the  buyer  is  as  effectual  as  the  original.' 

under  the  agreement  that  the  goods,  solely  for  the  protection  of  th^  ad- 
together  with  the   bills  of  lading,  vanoeraent,  tliat  such  may  be  said  to 
were,  in  consideration  of  the  credit,  be  the  established  rula" 
sold,   assigned   and   transferred  to  .  ^  Charles  v.  Carter  (1896),  96  Tenn. 
them  as  collateral  security,  subject  607,  86  a  W.  R.  396. 
only  to  the  right  of  the  New  Haven  2  Jenkyns  v.  Brown  (1850),  14  Q.  & 
Wire  Ca  to  acquire  title  by  the  com-  496;  Wait  v.  Baker  (1848X  2  Ex.  1; 
plete  and  strict  performance  of  their  Shepherd  v.  Harrison  (1871),  L.  R  4 
contract  as  to  payment    The  court  Q.  B.  194,  4  id.  493,  L.  R.  5  H.  L.  116. 
said:  "The  decisions  are  so  numer-  "The   invoice   standing  alone  fur-' 
ous,  and  by  so  many  courts,  to  the  nishes  no  proof  of  title."    Pennsyl- 
effect  that  when  a  commercial  cor-  vania  R.  Ca  v.  Stern,  119  Pa.  St  24, 
respondent  advances  money  for  the  4  Am.  St  R  626;  Dows  v.  Milwaukee 
purchase  of  property  and  takes  pos-  Bank,  91  U.  S.  618. 
session,  either  actual  or  symbolical,  '  Wait  v.  Baker,  supra;  Brandt  v. 
he  becomes  the  owner  thereof  even  Bowlby  (1881),  2  R  &  Ad.  932. 
when  the  advancement  was  made  *  Weyand  v.  Railway  Ca  (1888),  75 
and  the  property  was  purchased  at  Iowa,  573,  9  Am.  St  R  504  89  N.  W. 
the  request  and  for  the  ultimate  use  R  899. 
of  another,  and  there  is  an  agree-  ^  See  post,  §  788  et  seq. 
ment  to  transfer  title  to  that  other  « Missouri  Paa  Ry.  Ca  v.  Heiden- 
upon  the  performance  of  conditions  heimer  (1891),  82  Tex.  195,  27  Am.  St 
precedent,  and  ownership  was  taken  R  861, 17  S.  W.  R  608L 
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§  783. The  rnles  stated. — In  a  leading  case*  upon  this 

subject  decided  in  the  English  court  of  appeal  in  1878,  Cot- 
ton, L.  J.,  laid  down  the  principles  governing  the  cases  as  fol- 
lows: "Under  a  contract  for  sale  of  chattels  not  specific,  the 
property  does  not  pass  to  the  purchaser  unless  there  is  after- 
wards an  appropriation  of  the  specific  chattels  to  pass  under 
the  contract;  that  is,  unless  both  parties  agree  as  to  the  specific 
chattels  in  which  the  property  is  to  pass,  and  nothing  remains 
to  be  done  in  order  to  pass  it.  In  the  case  of  such  a  contract 
the  delivery  by  the  vendor  to  a  common  carrier,  or  (unless  the 
effect  of  the  shipment  is  restricted  by  the  terms  of  the  bill  of 
lading)  shipment  on  board  a  ship  of,  or  chartered  for,  the  pur- 
chaser, is  an  appropriation  sufficient  to  pass  the  property." 

§  784, .  "If,  however,  the  vendor,  when  shipping  the 

articles  which  he  intends  to  deliver  under  the  contract,  takes 
the  bill  of  lading  to  his  own  order,  and  does  so,  not  as  agent  or 
on  behalf  of  the  purchaser,  but  on  his  own  behalf,  it  is  held  that 
he  thereby  reserves  to  himself  a  power  of  disposing  of  the  prop- 
erty and  that  consequently  there  is  no  final  appropriation,  and 
the  property  does  not  on  shipment  pass  to  the  purchasers. 
When  the  vendor  on  shipment  takes  the  bill  of  lading  to  his 
own  order,  he  has  the  power  of  absolutely  disposing  of  the 
cargo,  and  may  prevent  the  purchaser  from  ever  asserting  any 
right  of  property  therein;  and  accordingly  in  Wait  v.  Baker, ^ 
JEUershaw  v,  Magnia^*  and  Odbaaron  v.  Kreeft^  (in  each  of 
which  cases  the  vendors  had  dealt  with  the  bills  of  lading  for 
their  own  benefit),  the  decisions  were  that  the  purchaser  had 
no  property  in  the  goods,  though  he  had  offered  to  accept  bills 
for  or  had  paid  the  price." 

§  785. .  "  So,  if  the  vendor  deals  with  or  claims  to  re- 
tain the  bill  of  lading  in  order  to  secure  the  contract  price,  as 
when  he  sends  forward  the  bill  of  lading  with  a  bill  of  exchange 
attached,  with  directions  that  the  bill  of  lading  is  not  to  be 

^Mirabita   v.    Imperial    Ottoman       *  2  Ex.1. 
Bank  (1878),  3  Ex  Div.  164  81  Eng.  R.        »  6  Ex.  570. 
(Moak's),  200.  4  L.  R  10  Ex.  274^  14  Eng.  R.  66a 
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delivered  to  the  purchaser  till  acceptance  or  payment  of  the 
bill  of  exchange,  the  appropriation  is  not  absolute,  but,  until 
acceptance  of  the  draft,  or  payment  or  tender  of  the  price,  is 
conditional  only,  and  until  such  acceptance  or  payment  or 
tender  the  property  in  the  goods  does  not  pass  to  the  purchaser; 
and  so  it  was  decided  in  Turner  v,  Trmteea  of  Liverpool  DocIcb^ 
Shepherd «;.  Harrison  *  and  Ogg  v,  Shut&rP  • 

§  786. .  "Butif  the  bill  of  lading  has  been  dealt  with  only 

to  secure  the  contract  price,  there  is  neither  principle  nor  au. 
thority  for  holding  that  in  such  a  case  the  goods  shipped  for 
the  purpose  of  completing  the  contract  do  not,  on  payment  or 
tender  by  the  purchaser  of  the  contract  price,  vest  in  him. 
When  this  occurs  there  is  a  performance  of  the  condition  sub- 
ject to  which  the  appropriation  was  made,  and  everything 
which,  according  to  the  intention  of  the  parties,  is  necessary  to 
transfer  the  property  is  done ;  and,  in  my  opinion,  under  such 
circumstances,  the  property  does,  on  payment  or  tender  of  the 
price,  pass  to  bhe  purchaser."    . 

§  787. Besnme'  of  English  cases. —  The  rules  to  be  de- 
duced from  the  EngUsh  cases  are  stated  by  Mr.  Benjamin  ^  as 
follows : 

'^  First.  "Where  goods  are  delivered  by  the  vendor,  in  pursu- 
ance of  an  order,  to  a  common  carrier  for  delivery  to  the 
buyer,  the  delivery  to  the  carrier  passes  the  property,  he  being 
the  agent  of  the  vendee  to  receive  it,  and  the  delivery  to  him 
being  equivalent  to  a  delivery  to  the  vendee.' 

^'Secandly,  Where  goods  are  delivered  on  board  of  a  vessel 
to  be  carried,  and  a  bill  of  lading  is  taken,  the  delivery  by  the 
vendor  is  not  a  delivery  to  the  buyer,  but  to  the  captain  as 

« 

1 6  Ex.  64a  Button  v.  Solomonson,  8  R  &  P.  582; 

^  L.  R.  4  Q.  Bb  196k  London  <fc  Northwestern  Ry.  Ca  v. 

»1  C.  P.  Div.  47,  15  Eng.  R  28t  Bartlett,  7  H.  &  N.  400;  Dunlop  t. 

4  Benjamin  on  Sales,  §  399.  Lambert,  6  CL  &  Fin.  600;  Cork  Dis- 

« Citing  Wait  v.  Baker,  2  Ex.  1.  tilleries  Ca  v.  Great  Southern  Ry. 

«<See  also  Dawes  v.  Peok,  8  T.  R.  830;  Ca,  L.  R.  7  H.  L.  269." 
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bailee  for  delivery  to  the  person  indicated  by  the  bill  of  lading 
as  the  one  for  whom  they  are  to  be  carried.^ 

^^  Thirdly,  The  fact  of  making  the  bill  of  lading  deliverable 
to  the  order  of  the  vendor  is,  when  not  rebutted  by  evidence 
to  the  contrary,  almost  decisive  to  show  his  intention  to  re- 
serve the  jus  disponendi  and  to  prevent  the  property  from 
passing  to  the  vendee.* 

^^  Fourthly.  The  prima  facie  conclusion  that  the  vendor  re- 
serves the  jvs  disponendi  when  the  bill  of  lading  is  to  his  order 
may  be  rebutted  by  proof  that  in  so  doing  he  acted  as  agent 
for  the  vendee  and  did  not  intend  to  retain  control  of  the  prop- 
erty; and  it  is  for  the  jury  to  determine  as  a  questibn  of  fact 
what  the  real  intention  was.' 

'^ Fifthly,  That  although,  as  a  general  rule,  the  delivery  of 
goods  by  the  vendor,  on  board  the  purchaser's  own  ship,  is  a 
delivery  to  the  purchaser  and  passes  the  property,  yet  the 
vendor  may  by  special  terms  restrain  the  effect  of  such  de- 
livery and  reserve  the  jns  disponendi,  even  in  cases  where  the 
bills  of  lading  show  that  the  goods  are  free  of  freight  because 
owner's  property.*  Aftd  on  a  sale  of  goods  which  are  not  specific, 
although  the  goods  have  been  delivered  on  board  a  ship  of,  or 

i<*This  principle,**  continues  the  Van  Casteel  v.  Booker,  2  Ex.  691; 

text  quoted,  "runs  through  aU  the  Jenkyns   v.   Brown,   14  Q.  B.  496; 

cases,  and  is  clearly  enunciated  by  Shepherd  v.  Harrison,  supra;  Gabar- 

Parke,  B.,  in  Wait  v.  Baker,  supra;  ron  v.  Kreeft,  snpra;  Ogg  v.  Shuter, 

by  Byles,  J.,  in  Moakes  t.  Nicholson,  1  C.  P.  Div.  47;  and  Ex  parte  Ban« 

19  C.  a  (N.  a)  290;  by  BramweU  and  ner,  3  Ch.  Div.  27a 

Cieasby,  BB.,  in  Gabarron  v.  Kreeft,  '  Citing   Van    Casteel  v.  Booker, 

L.  R  10  Ex.,  at  pp.  281  and  285;  and  supra;  Brown  v.  Hare,  4  H.  &  N.  822; 

by  Cotton,  Ia  J.,  in  Mirabita  v.  Im-  Joyce  v.  Swan,  17  C.  B.  (N.  S.)  84; 

perial  Ottoman  Bank,  3  Ex.  D.  (C.  A.),  Moakes- v.  Nicholson,  supra,       * 

at  p.  172.    And  the  above  two  points  *  Citing  Turner  v.  Liverpool  Dock 

were  approved  as  an  accurate  state*  Trustees,  6  Ex.  543;    EUershaw  v. 

ment  of  the  law  by  Lord  Chelms-  Magniac,  s:apra;  Brandt  v.  Bowlby, 

ford  in  Shepherd  v.  Harrison,  L.  R  2&&Ad.  932;  Van  Casteel  v.  Booker, 

4  Q.  R  196,  in  L.  R  4  Q.  R  493,  in  supra;  Moakes  v.  Nicholson,  supra; 

L.  R  6  H.  L.  im"  Falk  v.  Fletcher,  18  C.  B.  (N.  S.)  403; 

2  Citing  Wilmshurst  v.  Bowker,  2  Schotsmans  v.  Railway  Co.,  2  Ch.  332; 

M.  &  G.  792;  EUershaw  v.  Magniac,  Gumm  v.  Tyrie,  88  L.  J.  Q.  R  97,  34 

6  Ex.  570;  Wait  v.  Baker,  2  Ex.  1;  id.  124. 
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chartered  for,  the  purchaser,  yet,  in  the  absence  of  any  appro 
priation  of  the  goods  in  fulfillment  of  the  contract  previous  to 
shipment,  the  fact  that  the  vendor  has  taken  a  bill  of  lading 
making  the  goods  deliverable  to  his  own  order,  or  that  of  a 
third  person,  will  prevent  the  property  in  them  from  passing 
to  the  purchaser.* 

^'Sixthly,  That  where  a  bill  of  exchange  for  the  price  of 
goods  is  inclosed  to  the  buyer  for  acceptance,  together  with 
the  bill  of  lading,  the  buyer  cannot  retain  the  bill  of  lading 
unless  he  accepts  the  bill  of  exchange;  and  if  he  refuse  accept- 
ance, he  acquires  no  right  to  the  bill  of  lading  or  the  goods  of 
which  it'is  the  symbol.'  And  the  vendor  may  exercise  his  jtis 
disponendi  by  selling  or  otherwise  disposing  of  the  goods,  so 
long  at  least  as  the  buyer  remains  in  default.' 

^^  Seventhly.  But  although  the  vendor  may  intend  the  trans- 
fer of  the  property  to  be  conditional  upon  the  buyer's  accept- 
ance of  the  bill  of  exchange,  yet,  if  he  puts  into  the  post 
addressed  to  the  buyer  a  bill  of  lading  making  t|;Le  goods  de- 
liverable to  the  buyer's  order,  he  thereby  abandons  all  control 
over  the  goods,  and  the  property  thereupon  vests  uncondition- 
ally in  the  buyer  and  does  not  revest  in  the  vendor  on  the 
buyer's  failure  or  refusal  to  accept  the  bill  of  exchange.* 

^^EigMhly,  When  the  vendor  deals  with  the  bill  of  lading 
only  to  secure  the  contract  price,  as,  e.  ^.,  by  depositing  it  with 
bankers  who  have  discounted  the  bill  of  exchange,  then  the 
property  vests  in  the  buyer  upon  the  payment  or  tender  by 
him  of  the  contract  price."* 

§788.  Bill  of  lading  consigning  goods  to  buyer. — But  a 

question  more  difficult  than  those  considered  in  the  foregoing 
sections  is  presented  where  the  bill  of  lading,  instead  of  mak- 
ing the  goods  deliverable  to  the  seller  or  his  order,  simply  de- 

1  Citing  Gabarron  y.  Kreeft,  supra,  distinguishing  Shepherd  v.  £[arrison, 

*  Citing  Shepherd  v.  Harrison,  svr  supra, 
pra;  Ogg  v.  Shuter,  supra;  Rew  ▼•       *  Citing  Mirabita  v.  Imperial  Otto- 
Payne,  1  C.  P.  D.  47.  man  Bank,  8  Ex.  Div.  164,  determin- 

s  Citing  Ogg  Y.  Shuter,  supra,  Ing  a  point  left  undecided  by  Lord 

4  Citing  Ex  parte  Banner,  supra;  Cairns  in  Ogg  v.  Shuter,  supra, 
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■ 

Clares  that,  having  been  received  for  carriage  from  the  seller, 
they  are  consigned  to  the  buyer.  Upon  this  subject  it  is  said 
in  a  leading  case:*  "  Where  goods  are  delivered  by  a  vendor  to 

a  common  carrier,  consigned  to  the  vendee,  the  question  w  hether 

1  Emery's  Sons  v.  Irving  National  of  lading  to  the  drafts,  respectively, 

Bank  (1874),  25  Ohio  St  860, 18  Am.  and  sold  the  drafts  to  the  Irving  Na- 

R  29d.    In  this  case  it  appealed  that  tional  Bank  of  New  York.  The  bank 

one  Mirrieiees  of  New  York  had  been  sent  the  drafts  on  to  Cincinnati  for 

in  the  habit  of  buying  goods  upon  *  collection,  but  Emery's  Sons  refused 

the  order  of  Thos.  Emery's  Sons  of  to  accept  or  pay  them.    After  the 

Cincinnati,  and  shipping  those  goods  bills  of  lading'  and  drafts  had  been 

to  them,  drawing  drafts  upon  them  transferred  to   the   bank,  Emery's 

with  the  bill  of  lading  attached.   As  Sons  obtained  the  stearine  from  the 

the  result  of  previous  transactions  carrier  and  sold  it,  refusing  to  ao- 

Mirrieiees  was  indebted  to  Emery's  count  to  the  bank,  but  claiming  the 

Sons.    On  March  24, 1869,  he  shipped  right  to  apply  the  proceeds  on  the 

three  casks  of  stearine  to  them,  tak-  indebtedness  of  Mirrieiees  to  them, 

ing  from  the  carrier  a  bill  of  lading  The  action  was  by  the  bank  against 

or  receipt  which  read  as  follows:  Emery's  Sons  to  recover  the  proceeds. 

'*  Received  from  G.  M.  Mirrieiees  the  It  was  held,  in  an  opinion  from  which 

following  packages  (contents  and  the  quotation  of  the  text  was  taken, 

value  unknown)  in  apparent  good  that  the  bank  was  entitled  to  recover, 

order,  and  marked  as  in  the  margin:  though  a  judgment  in  its  favor  was 

(8)  three  casks  stearine.    For  Thos.  reversed  for  errors  in  procedura 

Emery's  Sons."    In  the  margin  was  In  First  National  Bank  v.  Dearborn 

written  "Cin.,  O."    On  the  same  day  (1874),  115  Masa  219, 15  Am.  R  92,  it 

he  drew  upon  them  as  follows :  appeared  that  one  Parks  in  Wisconsin 

"|299yVv                    New  York,  had  been  in  the  habit  of  shipping 

March  24,  1869.  flour  to  Harvey  Scudder  &  Ca  of 

**  On  demand,  pay  to  the  order  of  Boston,  drawing  upon  them  for  the 

myself,  two  hundred  and  ninety-nine  prica    On  October  17,  1870,  he  de- 

tVv  dollars,  value  received,and  charge  livered  to  a  carrier  in  Wisconsin  one 

the  same  to  account  of  three  casks  hundred  barrels  of  flour  and  received 

stearine.              G.  M.  Mirbiel^es.  a   receipt  in  the  following  terms: 

•* To  Thoa  Emery's  Sons,  Cincinnati."  "Received  from  R.  G.  Parks  &  Ca 

On  March   26th   he  shipped  ten  one  hundred  barrels  of  flour  branded 

casks  of  stearine  under  a  substan-  W.,  consigned  to  Harvey  Scudder  & 

tially  similar  bill  of  lading  (except  Ca,  Boston,  Mass.,  via  Green  Bay." 

that  the  words  "  Thos.  Emery's  Sons  "  At  the  same  time  Parks  made  a  draft 

appeared  in  the  margin  instead  of  in  on  Scudder  &  Ca  for  $400,  to  the 

the  body),and  drew  upon  them  a  draft  order  of  the  cashier  of  the  plaintiff 

similar  to  the  other  for  $1,098 1^.  He  bank,  and  delivered  to  the  bank  the 

wrote  Emery's  Sons  of  the  shipments,  said  receipt.    The  bank  thereupon 

inclosing  invoices  and  advising  them  placed  the  $400  to  Parks'  credit  The 

ofthedraft&  He  attached  these  bills  bank  sent  the  draft  and  receipt  to 
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the  title  thereby  passes  from  the  vendor  to  the  vendee  depends 
upon  the  intention  of  the  vendor,  which  intention  is  to  be  gath- 
ered from  all  the  circumstances  of  the  transaction. 
"  If  the  goods  be  shipped  in  pursuance  of  the  purchaser's 

Boston,  where  Scudder  &  Ca  refused  558;  National  Bank  of  Cairo  v. 
to  accept  the  draft  and  disclaimed  Crocker,  111  Mass.  163,  and  cases 
any  interest  in  it,  and  the  flour  on  there  cited.  All  that  would  be  neces- 
arrival  was  attached  by  a  creditor  sary  in  such  a  case  would  be  that 
of  Parks  as  his  property.  The  action  the  thing  actually  delivered  should 
was  replevin  by  the  bank  against  the  have  been  intended  as  a  symbol  of 
officer.  It  was  admitted  that  Parks  the  property  sold.  .  ,  .  It  is  true 
delivered  the  receipt  to  the  bank  for  that  a  receipt  of  this  kind  does  not 
the  purpose  of  securing  the  |400,  and  purport  on  its  face  to  have  the  quasi- 
that  it  was  the  understanding  of  the  negotiable  character  which  is  some- 
parties  that  the  flour  was  transferred  times  said  to  belong  to  bills  of  lading 
as  security  for  the  money.  Said  the  in  the  ordinary  form;  neither  does  it 
court,  per  Ames,  J:  '*If  there  was  a  purport  in  terms  to  be  good  to  the 
sufficient  delivery  of  the  property  to  bearer.  But  independently  of  any 
the  plaintiff  there  was  nothing  to  indorsement,  or  formal  transfer  in 
hinder  the  intention  of  the  parties  writing,  the  possession  and  produc- 
f rom  going  into  full  effect  The  tion  of  it  would  be  evidence  indicat- 
character  and  situation  of  the  prop-  ing  to  the  carrier  that  the  bank  was 
erty  at  the  time  of  this  transaction  entitled  to  demand  the  property,  and 
were  such  that  an  actual  delivery  that  he  would  be  justified  in  deliver- 
was  impossible.  A  constructive  or  ing  it  to  theuL  There  are  cases  in 
symbolical  delivery  was  all  that  the  which  the  delivery  of  a'  receipt  of 
circumstances  allowed;  but  a  de-  this  nature,  though  not  indorsed  or 
livery  of  that  nature,  if  properly  formally  transferred,  yet  intended 
made,  would  have  been  sufiScient  to  as  a  transfer,  has  been  held  to  be  a 
give  to  the  plaintiff  corporation  the  good  symbolical  delivery  of  the  prop- 
title  to  the  property  and  an  imme-  erty  described  in  it  In  Haille  v. 
diate  right  of  possession,  which  it  Smith,  1  B.  &  P.  563,  Eyre,  C.  J.,  ases 
could  maintain,  not  only  against  this  language:  '  I  see  no  reason  why 
Parks  himself,  but  also  against  his  we  should  not  expound  this  doctrine 
creditors.  Tuxworth  v.  Moore,  9  Pick,  of  transfer  very  largely  upon  the 
(Mass.)  347,  20  Ajn.  Dec.  479;  Fetty-  agreement  of  the  parties  and  upon 
place  V.  Dutch,  13  Pick.  388,  23  Am.  their  intent  to  cany  the  substance 
Dec.  688;  Whipple  v.  Thayer,  16  Pick,  of  that  agreement  into  execution.* 
25,  26  Am.  Dea  626;  Carter  v.  Wil-  In  Allen  v.  Williams,  12  Pick.  (Mass.) 
lard,  19  Pick.  1.  The  delivery  of  the  297, 301,  Shaw,  C.  J.,  in  delivering  the 
evidences  of  title,  with  orders  in-  judgment  of  the  court  says:  'Even  a 
dorsed  upon  them,  would  be  equiv-  sale  or  pledge  of  the  property  with- 
alent  to  the  delivery  of  the  property  out  a  formal  bill  of  lading,  by  the 
itself.  Gibson  v.  Stevens,  8  How.  shipper,  would  operate  as  a  good  as- 
(U.  S.)  884;  Nathan  v.  Giles,  5  Taunt  signment  of  the  property;  and  the 
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order  and  at  his  risk,  or  if  it  otherwise  appear  to  be  the  inten- 
tion of  the  shipper  to  part  with  the  title,  the  carrier  becomes 
the  agent  of  the  consignee,  and  the  delivery  to  him  is  equiva- 
lent to  a  delivery  to  the  purchaser.  If  the  vendor,  however, 
in  making  the  consignment  and  delivering  the  goods  to  the 
carrier,  does  not  intend  to  part  with  his  title  to  and  control 
over  them,  the  carrier  must  be  regarded  as  the  agent  of  the 
consignor  and  not  of  the  consignee. 

§  789.  "In  all  such  transactions,"  continued  t]xe  court,  "the 
bill  of  lading  is  an  important  item  of  proof  as  to  the  intention, 

delivery  of  an  informal  or  unin-  him  only  a  right  in  the  surplus 
dorsed  bill  of  lading,  or  other  docu-  money  which  might  remain  after  a 
raentary  evidence  of  the  shipper's  sale  of  the  flour  and  a  x)ayment  of 
property,  would  be  a  good  symbolical  the  draft  from  the  proceeds.  De 
delivery,  so  as  to  vest  the  property  in  Wolf  v.  Gardner,  12  Gush.  (Mass.)  19, 
the  plaintiff.'  It  is  true  that  he  adds  24, 59  AnL  Deo.  165."  Following  and 
that  it  was  not  necessary  to  place  approving  First  National  Bank  v. 
the  case  upon  that  ground.  But  this  Dearborn;  see  National  Bank  v. 
dictum  was  cited  with  entire  appro-  Bayley  (1874),  116  Masa  228;  New- 
bat  ion,  in  a  case  raising  that  exact  comb  v.  Railroad  Co.  (1874),  115  Mass. 
ix)lnt,  in  the  court  of  appeals  of  the  280;  Alderman  v.  Railroad  Ca  (1874), 
state  of  New  York.  Bank  of  Roches-  115  Mass.  238.  See  also  Douglas  v. 
tor  V.  Jones,  4  N.  Y.  497,  55  Am.  Dea  People's  Bank  (1887),  86  Ky.  176,  9 
29a  In  that  case,  as  in  this,  the  Am.  St  R.  276,  5  a  W.  R.  420;  Mer- 
plaintiff  had  discounted  a  draft  chants' National  Bank  v. Bangs(  1869), 
drawn  against  a  quantity  of  flour,  102  Mas&  291;  Hobart  v.  Littlefield 
and  its  title,  as  in  this  case,  depended  (1882),  13  R.  L  341 ;  Halsey  v.  Warden 
upon  a  carrier's  receipt*  delivered  to  (1881),  25  Kan.  128;  Wigton  v.  Bow- 
it  without  any  written  indorsement  ley  (1881),  130  Mass.  252;  Robinson  v. 
The  court  held  that  the  plaintiff  Pogue  (1888),  86  Ala.  257,  5  a  R.  685; 
thereby  acquired  a  sufficient  title  to  The  St  Joze  Indiano  (1816),  1  Wheat 
the  property,  and  could  caU  the  con-  208. 

signed  to  account  for  it,  he  having  [But   in   Hallgarten   v.    Oldham 

converted  the  property  to  his  own  (1883),  135  Mass.  1,  46  Am.  R.  433,  the 

use,  without  accepting  the  draft   It  court  question  First  National  Bank  v. 

is  not  necessary  to  hold  that  the  Dearborn,  supra,  on  the  ground  that, 

plaintiff  vras  absolute  owner  of  the  in  principle,  the  transfer  of  the  docu- 

property ;  it  is  enough  that  it  had  a  ment  can  only  be  sufficient  when  the 

right  of  property  and  of  possession  to  document  originally  was  made  "  to 

secure  the  payment  of  the  particular  order  "  or  the  like,  or  the  issuer  has 

draft:  and  the  right  of  the  former  subsequently  consented  to  become 

owner.  Parks,  in  the  specific  prop-  the  purchaser's  bailea] 
erty,  had  become  divested,  leaving 
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but  it  is  not  necessarily  conclusive  of  the  question.  If  the  bill 
of  lading  shows  that  the  consignment  was  made  for  the  benefit 
of  the  consignor  or  his  order,  it  is  very  strong  proof  of  his  in-  * 
tention  to  reserve  thejtcs  disponendi.  And  on  the  other  hand, 
if  the  bill  of  lading  shows  that  the  shipment  is  made  for  the 
benefit  of 'the  consignee,  it  is  almost  decisive  of  the  consignor's 
intention  to  part  with  the  ownership  of  the  property.  If  the 
bin  of  lading  does  not  disclose  the  person  for  whose  benefit  the 
consignment  is  made,  it  is  of  less  weight  on  the  question  of 
the  shipper's  intention.  We  have  no  doubt,  however,  that  if  the 
bill  of  lading  shows  a  consignment  by  vendor  to  vendee,  and 
no  other  circumstance  appears  as  to  the  intention,  it  will  be 
taken  ^s  prima  facie  evidence  of  an  unconditional  delivery  to 
the  vendee. 

"  As  between  the  consignor  and  consignee,  the  bill  of  lading 
cannot  be  regarded  as  a  contract  in  writing,  but  merely  as  an 
admission  or  declaration  on  the  part  of  the  consignor  as  to  his 
purpose,  at  the  time,  in  making  the  shipment,  and  such  admis- 
sion is  subject  to  be  rebutted  by  other  circumstances  connected 
with  the  transaction.'' 

§  790.  Transfer  of  bill  of  lading  daring  transit.— Con- 
tinuing in  the  case  referred  to  in  the  last  section,^  the  court 
further  says:  "By  the  rules  of  commercial  law,  bills  of  lading 
are  regarded  as  symbols  of  the  property  therein  described,  and 
the  delivery  of  such  bill  by  one  having  an  interest  in  or  a  right 
to  control  the  property  is  equivalent  to  a  delivery  of  the  prop- 
erty itself.  A  consignor  who  has  reserved  th^jua  disponendi 
may  effectuate  a  sale  or  pledge  of  the  property  consigned,  by 
delivery  of  the  bill  of  sale  to  the  purchaser  or  pledgee,  as  com- 
pletely as  if  the  property  were,  in  fact,  delivered.  If  such 
transfer  of  the  bill  of  lading  be  made  after  the  property  has 
passed  into  the  actual  possession  of  the  consignee,  the  trans- 
feree of  the  bill  takes  it  subject  to  any  right  or  lien  which  the 
consignee  may  have  acquired  by  reason  of  his  possession.   But 

1  Emery's  Sons  v.  Irving  National  Bank,  25  Ohio  St  800, 18  Am.  R.  299, 
stated  in  preceding  nota 
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if  the  bill  of  lading  be  transferred  by  way  of  sale  or  pledge  to 
a  third  person,  before  the  property  comes  into  the  possession 
of  the  consignee,  "the  consignee  takes  the  property  snbject  to 
any  right  which  the  transferee  of  the  bill  may  have  acquired 
by  the  symbolic  delivery  of  the  property  to  him.  The  principle 
on  which  the  title  to  the  goods  maybe  transferred  by  transfer 
of  the  biU  of  lading  is  wholly  distinct  from  that  on  which  the 
right  of  stoppage  in  trcmaitu  rests.  The  right  to  stop  goods  in 
transit  exists  only  where  the  vendor  has  consigned  them  to  the 
buyer  under  circumstances  which  vest  the  title  in  the  buyer. 
The  transfer  of  goods  by  delivering  the  bill  of  lading  can  be 
made  only  in  cases  where  the  vendor  has  not  parted  with  the 

title." 

» 

§  791.  — i — .  It  is  to  be  kept  in  mind  that  the  case  from  which 
the  foregoing  language  is  quoted  was  one  in  which  the  bill  of 
lading  had  not  consigned  the  goods  to  the  seller's  order,  but 
was  a  mere  receipt  naming  the  buyer  as  the  consignee.  Where 
the  bill  of  lading  is  expressly  taken  to  the  seller's  order,  there 
can,  of  course,  be  no  doubt  about  his  power  to  transfer  the  title 
by  assignment;  but  where  the  seller  is  simply  named  as  con- 
signor and  the  buyer  as  the  consignee,  then  the  language  of  the 
foregoing  section  is  applicable.  In  another  case  *  of  this  latter 
sort  the  court  said :  "  If  a  bill  of  lading  in  favor  of  the  con- 
signee, although  such  consignee  be  the  agent  or  factor  of  the 
consignor,  niay  be  transferred  by  the  consignor  by  delivery  for 
a  valuable  consideration,  we  can  conceive  of  no  reason,  in  the 
absence  of  statutory  inhibition,  why  such  bill  in  favor  of  a  con- 
signee who  is  a  purchaser,  when  retained  by  the  consignor,  may 
not  be  transferred  in  the  same  way.  We  can  see  no  difference 
in  principle.  If  extraneous  evidence  is  admissible  to'show  the 
real  intent  of  the  consignor  as  to  the  retention  of  the  title  of 
the  goods  covered  by  the  bill  in  the  one  case,  it  must  be  in  the 
other." 

§  792,  .  Where,  therefore,  the  seller  by  either  method 

has  reserved  tYxejus  disponendi,  he  may,  by  assignment  of  the 

1  Scharff  v.  Meyer  (1895),  133  Ma  428,  34  a  W.  R.  858, 54  Am.  St  R.  672. 
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bill  of  lading,  sell,  assign  or  pledge  his  interest  in  the  goods  as 
fully  as  by  a  delivery  of  the  goods  themselves,  and  the  pledgee 
or  assignee  for  value  will  obtain  a  good  title,  even  though  such 
a  transfer  by  the  seller  were  in  violation  of  his  contract  with 
the  buyer.^ 

Such  dealings  with  the  bill  of  lading  —  particularly  in  pledg- 
ing it  as  security  for  discounts  or  advancements  upon  bills  of 
exchange  drawn  against  the  goods  —  are  of  daily  occurrence, 
and  the  rights  of  the  assignee  or  pledgee  are  constantly 
enforced.* 

iPer  Bramwell,  L.  J.,  in  Mirabita  Haynes  (1878),  124  Mass.  811;  Ca3rnga 

V.  Imperial  Ottoman  Bank  (1878),  8  Nat  Bank  v.  Daniels  (1872),  47  N.  Y. 

Ex.  Div.  164,  citing  Wait  v.  Baker,  2  631;  Heiskell  v.  Bank  (1879),  89  Pa. 

Ex.  1;  Gabarroh  v.  Kreeft,  Lu  R.  10  St  155. 
Ex.  274  In  Mich.  Cent  R.  Ca  v.  Phillips 

2  When  the  goods  are  delivered  to  (1871),  60  111.  190  (^upra),  a  number  of 
the  carrier,  but  the  right  of  disposi-  barrels  of  wine  were  shipped  to  one 
tion  is  retained  in  the  seller  by  the  Ames  and  hauled  to  his  store,  with 
bill  of  lading  or  receipt,  then  the  de-  the  evident  understanding  that  pay- 
livery  of  the  bill  or  receipt,  even  with-  ment  was  to  be  a  condition  precedent 
out  indorsement,  for  value  transfers  to  the  vesting  of  the  title.  Upon  ob- 
the  property.  Scharff  v.  Meyer  (1895),  taining  possession  of  the  goods  Ames 
183  Ma  428,  84  S.  W.  R  858,  54  Am.  shipped  them  on  board  a  oar  of  the 
St  R  672.  To  same  effect:  Means  V.  Michigan  Central  Railroad,  con  signed 
Bank  of  Randall  (1892),  146  U.  S.  620;  to  a  party  in  New  York,  and  drew  a 
Dows  T.  National  Exchange  Bank  draft  against  them,  which,  with  biU 
(1875), 91  U.S. 618;  Union  Pac.  R.Ca  of  lading  attached,  was  discounted 
V.  Johnson  (1895),  45  Neb.  57, 68  N.  W.  by  a  Chicago  bank  The  bill  of  lad- 
R  144;  Bank  of  Rochester  v.  Jones  ing  was  not  indorsed,  and  it  was  ob- 
(1851),  4  N.  Y.  497,  55  Am.  Dec.  290;  jected  that  on  this  account  no  valid 
In  re  Non-Magnetic  Watch  Ca  (1895),  transfer  of  title  took  place,  even  as- 
89  Hun,  196;  Mich.  Cent  R  Ca  v.  suming  that  Ames  was  in  a  position 
Phillips  (1871),  60  IlL  190;  Holmes  v.  to  transfer  title.  The  court  held  that 
German  Bank  (1878),  87  Pa.  St  535;  Ames  could  transfer  a  good  title. 
Holmes  v.  Bailey  (1879),  92  Pa.  St  57;  since  he  had  been  intrusted  with  the 
First  Nat  Bank  v.  Pettit  (1872),  9  indicia  of  ownership  by  his  vendor, 
Heisk.  (56  Tenn.)  447;  Forbes  v.  Rail-  and  that  the  bank  was  a  bona  fide 
road  Co.  (1882),  133  Mass.  154;  Com-  purchaser  for  valua  Delivery  of  the 
mercial  Bank  v.  Pfeiffer  (1888),  108  bill  was  tantamount  to  delivery  of 
N.  Y.  242, 15  N.  E.  R  811;  First  Nat  the  goods,  and  was  as  eflScacious  to 
Bank  v.  Kelley  (1874),  57  N.  Y.  84;  vest  title;  and  the  fact  of  its  being 
Richardson  v.  Nathan  (1895),  167  Pa.  unindorsed  would  not  as  in  the  case 
Bt  513,  81  Atl.  R  740;  Hathaway  v.  of  a  negotiable  instrument,  convey 
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§  793.  How  when  goods  sent  G.  0.  D. — Whether  the  seller, 
who  has  delivered  goods  to  the  carrier  for  transportation  to 
the  buyer,  thereby  transfers  the  title,  if  he  send  them  C.  O.  D., 
is  a  question  upon  which,  it  has  been  seen,  the  authorities  are 

only  an  equitable  interest,  but  the  party  making  the  advance,  passes  to 

legal  title  itself  passed.  such  party  not  only  the  legal  title  to 

In  Commercial  Bank  v.  Pfeiffer  such  property,  but,  in  the  eye  of  the 

(1888),  108  N.  Y.  242, 15  N.  E.  R.  311  law,  the  transfer  of  the  biU  of  lading 

(8upra\  the  defendants,  who  were  is  regarded  as  an  actual  delivery  and 

dealers  in  live-stock  in  Buffalo,  agreed  an  £ictual  change  of  possession  of  the 

with  the  plaintiff,  a  banking  c^rpo-  property." 

ration  of  Iowa,  to  accept  and  pay  the  The  same  question,  under  practi* 
sight  drafts  of  one  Quick  for  cattle  cally  the  same  state  of  facts,  was 
and  hogs  pm'chased  by  him,  after  considered  in  Holmes  v.  German 
notification  of  shipment  and  receipt  Bank  (1878),  87  Pa.  St  525  (supra), 
of  bills  of  lading.  Under  this  arrange-  and  the  court  held  that  the  defend- 
ment  a  shipment  was  made  and  a  ants  could  not  retain  th^  proceeds  of 
sight  draft  for  $5,031.82  was  drawn  a  sale  of  the  goods  consigned,  on  ac- 
by  Quick  to  the  order  of  plaintiff's  count  of  an  old  debt  owed  by  the 
cashier  and  sent  to  defendants  with  consignor  to  them;  for  the  bank, 
biU  of  lading  attached.  Defendants  which  had  discounted  a  draft  drawn 
obtained  the  Uve-stock  without  the  by  the  consignor  against  the  goods 
production  of  the  bill  of  lading,  sold  and  taken  the  bill  of  lading  as  se- 
the  same,  and  turned  over  the  pro-  curity,  had  thereby  appropriated  the 
oeeds  of  the  sale,  $5,249.47,  to  the  proceeds  of  the  sale  to  the  satisfac- 
holder  of  the  draft  and  bill  of  lading,  tlon  of  its  demand,  and  this  was  true 
The  difference  between  the  face  of  whether  the  bill  of  lading  was  in- 
the  draft  and  the  amount  paid  on  it,  dorsed  or  not 
$380.35,  the  defendants  claimed  the  In  Forbes  t.  Railroad  Ca  (1882), 
right  to  retain  on  account  of  a  de-  183  Mass.  154  (supra),  a  firm  of  grain 
mand  held  by  them  against  Quick  dealers  in  Chicago,  in  response  to  an 
for  a  loss  sustained  on  a  previous  order,  forwarded  fifty  carloads  of 
shipment  But  the  court  held  that  com  to  Boston,  consigned  by  bill  of 
the  plaintiff,  who  discounted  the  lading  to  their  own  order  at  Boston, 
draft  for  Quick  and  took  the  bill  of  A  draft  upon  the  purchasers,  to- 
lading,  had  a  special  interest  in  the  gether  with  the  biU  of  lading,  was 
property  to  the  amount  of  the  draft,  sent  to  a  Boston  bank,  and  upon  pay- 
and  the  defendants  had  no  right  to  ment  by  the  purchasers  of  the 
receive  and  retain  the  property  and  amount  of  the  draft  it  was  delivered, 
dishonor  the  draft  The  court  said:  with  the  bill  of  lading,  to  them.  Im- 
"It'is  settled  beyond  dispute  in  this  mediately  thereafter  the  draft  and 
State  that  the  discount  of  a  draft  bill  of  lading  were  indorsed  over  to 
drawn  by  a  consignor  upon  his  con-  the  plaintiffs,  as  security  for  an  ad- 
signee,  which  is  accomimnied  by  the  vance  then  made  by  the  plaintiffs  to 
delivery  of  a  bill  of  lading  to  the  the   full  amount  of  the  draft    It 
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much  in  conflict.^  The  practice  of  sending  goods  0.  O.  D.  is 
one  quite  largely  confined  to  those  cases  in  which  the  carrier 
is  an  express  company,  though  it  is,  of  course,  available  in  the 
case  of  other  carriers. 

It  is  insisted  in  some  cases,  as  has  been  already  noticed,  that 
the  delivery  to  the  carrier  has  the  usual  eflfect  to  pass  the  title, 
and  that  the  result  of  the  instructions  to  deliver  only  upon  pay- 
ment, or  to  collect  on  delivery,  is  simply  to  make  the  carrier 
the  agent  of  the  seller  to  collect  and  return  the  price.*  Ac- 
cording to  this  view,  obviously,  the  sale  is  complete  at  the  time 
and  place  of  delivery,  though  the  seller  has  a  lien  upon  the 
goods  for  the  price  and  an  action  against  the  carrier  if  he  de- 
livers them  without  obtaining  the  price.* 

§  794,  .  In  other  cases  it  is  urged  that  the  shipment 

0.  O.  D.  very  clearly  makes  the  carrier  the  agent  of  the  seller, 
not  only  to  collect  the  price,  but  to  carry  and  deliver  the  goods. 

was  held  that,  by  the  transfer  of  the  defendants,  and  indorsed  and  de- 
draft  and  bin  of  lading  by  the  orig-  livered  by  Lyons  to  the  bank,  with 
inal  purchasers  of  the  com  to  the  the  biU  of  lading  for  the  four  cars, 
plaintiffs,  the  title  and  property  in  The  draft  and  bill  of  lading  were 
the  com  passed  to  them.  presented  to  the  defendants,  but  the 
In  Means  v.  Bank  (1892),  146  U.  S.  draft  was  not  accepted  or  paid. 
620  (9upra)t  one  Lyons,  desiring  to  Three  hours  afterwards  the  defend- 
purchase  cattle  from  one  Patterson,  ants  sold  the  cattle,  but  kept  the  pro- 
the  plaintiff  bank  paid  the  purchase-  ceeds  because  they  claimed  that 
money  for  Lyons  to  Patterson,  and  Lyons  was  indebted  to  them  on  an 
Patterson  delivered  the  cattle  to  the  old  account  The  court  held  that 
bank,  and  they  were  shipped  by  rail  the  bank  was  entitled  to  recover  the 
to  the  defendants,  in  six  cars,  to  sell,  proceeds  from  the  defendants, 
accompanied  by  Patterson,  Lyons  i  See  ante,  §  740,  notea 
and  one  Guthria  A  bill  of  lading  sSee  State  v.  Peters  (1897),  91  M& 
for  four  of  the  cars  was  issued  in  the  81,  39  Atl.  R  342;  State  v.  Intoxicat- 
name  of  Lyons.  A  bill  of  lading  was  ing  Liquors  (1882),  73  Ma  2719;  Ck)m. 
to  be  issued  for  the  other  two  cars  v.  Fleming  (1889),  130  Pa.  St  138,  18 
in  the  name  of  Guthrie,  as  a  pass  AtL  R  622, 17  Am.  St  R  763,  5  L.  R 
could  be  issued  to  only  two  persons  A.  470;  Norfolk  R  Ca  v.  Barnes  (1889), 
on  one  bill  of  lading.  Guthrie  had  104  N.  G.  25;  Pilgreen  v.  State  (1882), 
no  interest  in  the  cattla  The  cattle  71  Ala.  368;  State  v.  Garl  (1884),  43 
in  the  six  cars  were  delivered  to  the  Ark.  353,  61  Am.  R  565,  more  fully 
defendants.  A  draft  was  drawn  by  stated  ante^  g  740,  Bota 
Lyons  against  the  shipment  on  the  >See  Gom.  ▼.  Flemings  supnu 
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CH.  VI.]  KESEBVATION  OIP  THE  JUS   DI8PONENDI.      [§§  795,  796. 

^^  In  such  cases  the  possession  of  the  express  company  is  the 
possession  of  the  seller,  and  generally  the  right  of  property 
remains  in  the  seller  until  the  payment  of  the  price.'**  Accord- 
ing to  this  view,  clearly,  the  sale  takes  place  at  the  time  and 
place  of  delivery  to  the  buyer,  and  the  seller  retains  the  title 
and  the  right  of  disposal  until  that  time.' 

§  795.  How  when  goods  were  to  be  delivered  F.  0.  B. — 

Some  attention  has  been  given  in  a  previous  chapter'  to  the 
effect  of  contracts  to  deliver  the  goods  "  f .  o.  b."  (free  on  board) 
at  a  designated  place.  As  has  there  been  seen,  such  an  agree- 
ment means  ordinarily,  where  the  place  specified  is  the  place 
of  shipment,  that  the  seller  will  put  the  goods  on  board  the 
ship  or  car  for  transportation  without  charge  to  the  buyer  for 
cartage  or  loading;  and,  where  the  place  specified  is  the  place 
of  delivery,  that  the  seller  will  also  pay  the  freight  to  that 
point. 

§  796. .  This  language,  however,  especially  in  the  Eng- 
lish cases,  has  often  been  thought  to  affect  the  question  of  the 
reservation  of*  the  ^i^  disponendi.  Thus,  where  the  agreement 
was  to  deliver  the  goods  f.  o.  b.  at  the  point  of  shipment,  and 
the  seller  took  a  bill  of  lading  to  his  own  order,  but  imme- 
diately indorsed  it  and  sent  it  to  the  buyer,  it  was  held  that 
the  agreement  to  deliver  free  on  board  threw  light  upon  the 
intention  with  which  the  bill  of  lading  was  so  taken.*  "  The 
real  question,"  said  the  court,  "has  been  on  the  intention  with 
which  the  bill  of  lading  was  taken  in  this  form;  whether  the 
consignor  shipped  the  goods  in  performance  of  his  contract  to 
place  them  *free  on  board,'  or  for  the  purpose  of  retaining  a 

iSee  State  V.  O'Neil  (1885),  58  Vt  (1893),  115  Ma  428,  22  &  W.  R  863,  37 

140,  56  Am.  R.  657  (see  also  O'Neil  v.  Adl  St  R.  406,    more  fully  stated 

Vermont,  144  U.  S.  323,  where  this  ante,  %  740,  note. 

case  was  considered  at  much  le'hgth,  2  gee  also  Wagner  t.  ECallack  (1877), 

but  the  writ  of  error  was  dismissed  3  Cola  176. 

for  want  of   jurisdiction);    United  'See  ante,  §§  733  and  741,  notes. 

States  V.  Shriver  (1885),  23  Fed.  R.  134  *  Browne  v.  Hare  (1858),  4  Hurl.  & 

(s.  a  gub  nom.  People  v.  Shriver,  31  Nor.  822,  per  Erie,  J.    See  also  Stock 

AlK  U  Jour.  163);  State  v.  Wiogfleld  v.  Inglis  (1884),  12  Q.  B.  Div.  564 
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§  797.]  LAW  OF  SALE.  [bOOK  II. 

control  over  them  and  continuing  to  be  owner,  contrary  to  the 
contract."  "The  contract  was  for  the  purchase  of  unascer- 
tained goods,  and  the  question  has  been,  when  the  property 
passed.  For  the  answer  the  contract  must  be  resorted  to,  and 
imder  that  we  think  the  property  passed  when  the  goods  were 
placed  '  free  on  board '  in  performance  of  the  contract."  * 

§  797.  .  But  in  a  later  case  where  the  bill  of  lading,  in- 
stead of  being  sent  to  the  buyer,  was  attached  to  a  draft  for 
the  price  and  sent  forward  for  collection,  it  was  held  by  the 
court  of  appeal  that  the  ji^  disponendi  had  been  efiPectually 
retained  notwithstanding  the  agreement  to  deliver  free  on 
board,  which  the  court  below  had  deemed  strong  evidence  of 
a  contrary  intention.* 

Where,  however,  the  language  was  "  Prices  f .  o.  b.  Omaha," 
the  majority  of  the  court  in  Nebraska  held  that  while  this 
might  ordinarily  "  afford  a  presumption  that  the  delivery  was 
to'be  made  at  Omaha  and  that  title  should  there  pass,"  there 
was  other  evidence  in  the  case  sufficient  to  overthrow  it  and 
justify  the  conclusion  that  the  title  passed  on  shipment.' 

1 "  As  in  the  case  of  Wait  v.  Baker,       «  Ogg  v.  Shuter  (1875),  L  R 10  Q  P. 
2  Exch.  1,  and  (as  is  explained  in    159, 1  G.  P.  Div.  47. 
Turner   v.   Trustees    of    laverpool       'Neimeyer  Lumber  Co.  t.  Burling- 
Docks,  6  Exch.  548)  Van  Gasteel  v.    ton,  eta  B.  Ck>.  (1898),  54  Neb.  321, 74 
Booker,  2  Exoh.  691.'*  N.  W.  R  670,  40  K  R.  A.  584 
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